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Ebvin  et  d. 

V. 

Obboon  Rulwat  and  Nayioatiok  Co. 

{AdwMce  0(uej  U.  8.  0.  0.,  New  Tarh    May  27,  1886.) 

Tbe  Oregon  Steamship  Co.  owned  and  operated  a  line  of  st^amahipa 
between  San  Frandaco  and  Paget  Sound.  The  Oregon  Steam  Navigation 
Co.  owned  and  operated  a  line  of  Bteamshipe  between  points  on  the  Colum- 
bia, Snake,  and  Willamette  rivers.  It  also  operated  two  short  portage  rail- 
roads on  the  Columbia  Riyer.  One  Ainsworth  owned  a  majority  of  the  stock 
in  the  Oregon  Steam  Kayication  Co.  in  1879,  and  early  in  the  same  year  one 
Yillard  obtained  control  of  the  Oregon  Steamship  Co.  Villard  conceived*  a 
scheme  of  amalgamating  the  two  companies,  and  in  this  project  Villard 'was 
joined  by  Ainsworth.  To  effectuate  this  amalgamation  a  new  company,  the 
Oregon  Kailway  &  Navigation  Co.,  was  creat^.  This  company  bought  out 
the  steamship  company  entirely,  and  bought  from  Ainsworth  and  others  the 
controlling  shares  of  the  stocks  and  securities  of  the  Steam  Navigation  Co. 
As  a  result  of  these  transactions  the  Villard  party,  which  was  the  controlling 
majority  in  the  Railway  &  Navigation  Co.,  had  an  absolute,  unopposed  con- 
trol of  the  steamship  company,  and  control  also  of  the  Steam  Navigation 
Co.,  except  so  far  as  they  might  be  opposed  by  a  minority  of  its  share- 
holders. 

It  next  became  an  object  to  get  rid  of  this  minority  of  stockholders.  But 
as  the  Steam  Navigation  Co.'s  business  had  during  1878  paid  dividends 
amounting  to  10^  per  cent,  and  as  the  earnings  of  this  company  formed  by 
far  the  greater  part  of  the  earnings  of  the  £ulway  &  Natation  Co.,  its 
chief  stockholder,  thus  showing  uie  business  of  the  Steam  Navigation  Co. 
to  be  flourishing,  the  minority  of  its  shareholders  were  unwilling  to  dispose 
of  their  stock;  whereupon  the  majority  of  its  stockholders  in  value,  under 
the  leadership  of  Villard,  determined  to  wind  up  the  Steam  Navigation  Co.'s 
business,  dissolve  it.  and  sell  its  assets  and  franchises  to  the  Railway  &  Nav- 
igation Co.  Accordingly  the  Villard  party,  in  tiieir  capacity  of  &  stockhold- 
ing mapority  in  the  Steam  Navigation  Co.,  offered  to  sell,  and  the  Villard 
party,  m  their  capacity  as  controlling  owners  of  the  Railway  &  Navigation 
Co.,  offered  to  buy,  the  property,  etc.,  of  the  Steam  Navigation  Co. 

While  the  foregoing  negotiations  were  in  progress,  it  was  desirable  to  de- 
press the  value  of  the  property  to  be  sold  as  much  as  possible,  and  the  Vil- 
lard party  in  control  of  a  directors*  meeting  of  the  Steam  Navigation  Co. 
resolved  that,  as  the  Railway  &  Navigation  Co.  was  about  to  build  new  rail- 
roads which  would  compete  for  the  business  of  the  Steam  Navigation  Co. 
and  render  it  almost  worthless,  it  was  advisable  that  the  above  offer  to  buy 
be  accepted.  Accordingly  it  was  accepted,  but  against  the  wishes  of  the 
minority  of  shareholders  in  the  Steam  Navigation  Co. 

The  next  thing  was  to  fix  the  value  of  the  property  to  be  sold,  and  of  the 
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stock  lield  by  the  minority.  The  value  of  the  property  of  the  Steam  Nayi- 
gation  Co.  was  about  $5,500,000,  and  its  stock  had  been  listed  during  1879 
and  1880  at  from  94  cents  to  122  cents  per  dollar.  Two  persons  named 
respectively  Brooks  and  Biles  were  selected  to  *'  appraise*'  these  values.  Tbey 
did  so,  reporting  the  property  worth  $2,800,000,  and  the  stock  as  worth  46 
cents  per  dollar,  on  which  basis  the  transaction  was  consummated^ — ^this  last 
sum  being  offered  the  minority  for  their  shares. 

On  bill  in  equity  by  the  minority  of  shareholders  to  obtain  relief  from  this 
•fraud,  held — 

(1)  That  Yillard  and  his  coadjutors  in  fraud  had  assumed  to  exercise  a 
power  belonging  to  them,  as  a  niajoritjr  of  shareholders  in  the  8teani  Navi- 
gation Co.,  to  dissolve  that  company  m  order  to  secure  personal  profit  for 
themselves  without  regard  to  the  interests  of  the  minority;  that,  although 
the  minority  of  stockholders  could  not  complain  merely  because  the  maiority 
dissolved  the  corporation  and  sold  its  property,  the  minority  could  justly 
complain  because  the  majority,  while  occupying  a  fiduciary  relation  towards 
the  minority,  exercised  their  jpowers  in  a  way  to  buy  the  property  for  them- 
selves and  exclude  the  minority  from  a  fair  participation  m  the  fruits  of  the 
tale. 

(2)  That  while  it  might  be  that  the  value  of  the  property  was  not  worth 
more  than  the  sum  fixed  by  the  appraisers,  estimating  its  value  with  a  view 
of  the  winding  up  of  the  corporation,  yet  since  the  property  had  been  used 
by  the  defen&nts  in  a  joint  venture  with  other  property  of  the  new  com- 
pany, its  value  at  the  time  of  sale  should  have  been  estimated  at  what  the 
property  was  worth  as  then  situated, — ^thus  applying  the  rule  of  equity 
which  entitles  those  whose  property  has  been  misapplied  by  an  agent  or 
Aduciary  to- follow  it  into  any  form  in  which  it  has  been  converted,  and  im- 
press it  with  a  trust  whenever  its  identity  can  be  traced,  or  at  their  election 
to  recover  the  value  of  the  property  in  any  form  into  which  it  has  been 
transmuted. 

(8)  That  complainants  are  entitled  to  an  equitable  lien,  to  the  extent  of 
the  sum  due  them,  upon  the  property  of  the  old  corporation  now  in  the 
hands  of  the  new  corporation,  prior  to  the  lien  of  its  stockholders,  but  not 
prior  to  the  lien  of  the  holders  of  its  mortgage  bonds. 

(4)  That  Yillard  was  a  proper  party  to  the  suit  as  one  of  the  actors  in  the 
transaction  by  which  complainants  suffered.  He .  cannot  escape  liability 
merely  because  his  conduct  has  been  sanctioned  by  the  majority  of  stock- 
holders. 

Lf  eqnity. 

WUHam  AUcm   Buffer  and  Thomas  3.  RvKbwrd  for  com- 
plainants. 
John  F,  JHUon  and  Artermcs  J7.  Solmes  for  defendants. 

Wajllaoe,  J. — ^When  this  case  was  before  this  conrt  on  demurrer, 
the  questions  of  law  arising  upon  the  allegations  of  the  bill  were 
fully  considered.  It  was  then  aetermined  that,  although  the  major- 
EuuBQ  ov  OB-  ity  of  stockholders  of  the  Oregon  Steam  iNavieation  Co. 
^fOBBER,  were  authorized  by  the  statutes  of  Oregon,  under  which 

the  corporation  was  organized,  to  dissolve  the  corporation,  dispose  of 
its  property,  and  divide  the  proceeds  despite  the  opposition  of  the 
minority  stockholders,  and  although  the  majority  exercised  this 
authority  in  the  mode  which  the  or^nic  law  of  the  corporation 
permitted,  neverthelees  they  had  no  right  to  exerciee  their  control 
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over  the  corporate  mana^ment  for  the  purposes  of  appropriating 
the  property  or  its  avails  to  themselves,  to  the  exclnsion  of  a  mi- 
nority, or  without  Tendering  them  a  fair  return. 

The  case  is  now  here  upon  .the  proofs,  and  the  following  facts 
appear : 

At  a  meeting,  re^larlj  convened,  of  the  stockholders  of  the 
Orego  nSteam  i^avigation  Co.,  on  the  thirty-first  day  of  March^ 
1880,  the  sale  and  transfer  of  all  the  property  and  franchises  of  the 
corporation  to  the  Oreeon  Bailway  &  Navigation  Co.,  faom, 

and  the  dissolution  ox  the  first-named  corporation,  were  author- 
ized by  a  vote  of  a  large  majority  of  the  shares  into  which  the  cap- 
ital stock  of  that  corporation  was  divided ;  and  the  directors  were 
requested  to  take  tne  necessary  formal  action  for  the  purpose. 
The  directors  took  action ;  the  sale  and  transfer  were  concluded ; 
the  corporation  received,  as  the  purchase  price,  $2,300,000 ;  the 
directors  declared  a  final  dividend  of  46  cents  on  the  dollar  per 
share,  payable  only  upon  the  surrender  by  stockholders  of  their 
certificates  for  cancellation ;  and  the  corporation  was  formally  dis- 
solved. This  is  the  sale  which  is  complained  of.  These  proceed- 
ings were  brought  about  chiefly  by  the  instrumentality  of  the 
defendant  Villard,  who,  early  in  the  year  1879,  conceived  the 
scheme  of  amalgamating  the  properties  of  the  Oregon  Steam  Nav- 
igation Co.,  the  Oregon  Steamship  Co.,  and  the  Oregon  &  Califor- 
nia R.  Co.,  and  consolidating  them  under  one  management,  to 
control  substantially  the  carrying  business  of  Oregon  and  part  of 
Washington  Territory,  which  had  theretofore  been  controlled  by 
these  transportation  companies.  In  February,  1879,  he  formed  a 
syndicate  for  the  purchase  of  the  property  of  the  Oregon  Steam- 
ship Co.  This  company,  which  was  an  Oregon  corporation,  then 
owned  and  operated  a  line  of  steamships  plying  between  San 
Francisco  ana  Puget  Sound,  and  other  property  appurtenant  to 
its  business.  Its  capital,  which  was  originally  $3,000,000,  had 
been  reduced  to  $1,000,000,  and  its  $2,000,000  of  outstanding 
mortgage  bonds  had  been  pledged  for  a  loan  of  $1,200,000.  The 
syndicate  bought  the  franchises  and  property  for  $350,000^  and 
took  the  assets  of  the  company  subject  to  a  debt  of  $500,000,  to 
which  sum  its  creditors*had  consented  to  reduce  their  claims.  Yil- 
lard  became  its  president. 

At  this  time  the  Oregon  Steam  Navigation  Co.,  also  an  Oregon 
corporation,  owned  and  was  operating  a  fleet  of  steamboats,  barges, 
wharf  property,  and  real  estate,  by  which  it  conducted  a  water 
transportation  business  on  the  Columbia,  Snake,  and  Willamette 
rivers,  in  Oregon.  It  also  controlled  and  operated  two  short 
portage  railroads  along  the  Columbia  Biver,  by  means  of  which 
freight  and  passengers  were  transported  at  points  at  which  the 
river  was  not  navigable.  It  had  a  capital  stock  of  $5,000,000,  di- 
vided into  50,000  diares ;  it  had  no  Donded  debt ;  its  properties 
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and  eq^uipment  were  being  constantly  improved ;  and  its  financial 
condition  was  healthy  and  prosperous.  Although,  prior  to  1878, 
its  dividends  had  been  irr^ular  and  small,  its  business  had  so 
largely  increased  that  in  that  year  it  paid  to  its  stockholders  divi- 
deuds  amonntingto  10^  per  cent 

In  May,  1879^illard  made  a  contract  with  one  Ainsworth  (who 
for  several  years  had  been  buying  up  the  stock  of  the  Oregon 
Steam  Navigation  Co.  at  low  prices,  and  tiien  owned  or  controDed 
a  majority  of  the  shares)  to  purchase  of  him  a  majority  of  the 
shares  of  the  companv,  agreemg  to  organisse  a  new  oorpomtion, 
with  a  capital  stock  of  $6,000,000,  which  was  to  create  its  mort- 
gage bonds  for  $6,000,000.  By  the  contract  between  YiUard  and 
Ainsworth  the  new  corporation  was  to  acq^uire  the  property  of  the 
Oregon  Steamship  Co.  for  $8,000,000  of  its  stock  and  bonds,  and 
was  also  to  acquire  the  property  of  the  Oregon  Steam  Navigation 
Co.  for  $6,500,000  of  its  stock  and  bonds,  and  Ainsworth  was  to 
receive,  for  the  stock  sold  by  him  to  Yillard,  60  cents  per  dollar  on 
its  shares  in  cash,  and  20  cents  in  bonds  and  30  cents  in  stock  of 
the  new  company  at  par.  June  13, 1879,  the  new  corporation  con- 
templated by  the  agreement  between  Yillard  and  Amsworth  was 
organized  by  the  name  of  the  Oregon  Railway  &  Navigation  Co.,  its 
articles  of  association  being  filed  at  that  time  pursuant  to  the  laws 
of  Oregon.  The  articles  of  association  authoru^  the  purchase  of 
the  property  of  the  pre-existing  corporations,  and  the  stock  of 
those  companies.  The  new  corporation  created  $6,000,000  of  mort- 
gage bonas,  bearing  6  per  cent  interest,  and  its  capital  stock  was 
$6,000,000.  June  27, 1879,  the  new  corporation,  by  the  action  of 
its  directors,  set  apart  $2,000,000  of  its  bonds  and  stock,  to  acquire 
the  property  and  pay  the  dobts  of  the  Ore^n  Steamship  Co. ;  also 
$3,557,000  of  its  bonds  and  $3,265,100  of  its  stock  to  acquire  the 
stock  of  the  Oregon  Steam  Navigation  Co.  under  the  contract 
made  between  Yillard  and  Ainsworth ;  and  the  next  day  Yillard 
assigned  that  contract  to  the  new  company.  Shortly  afterwaixls 
the  company  acquired  that  stock,  and  July  7, 1879,  credited  Yil- 
lard with  the  price  of  40,712  shares  of  the  stock,  at  $6,615,700,  as 
against  the  bonds  and  shares  which  had  been  set  apart.  Subse- 
quently the  new  corporation  acquired  5736  additional  shares  of 
stock  of  the  Or^on  bteam  Navigation  Co.  under  an  arrangement 
known  as  the  "  Harriott  and  Noyes  contract." 

Soon  after  the  new  corporation  had  acq^uired  a  majority  of  the 
stock  of  the  Oregon  Steam  Navigation  Co.  it  assumed  the  manage- 
ment of  the  business  of  that  company  by  the  election  of  officers 
and  directors,  and  the  selection  of  agents,  who  were  in  its  own  in- 
terests. The  Ainsworth  party  were  identified  in  interest  with  Yil- 
lard, and  the  syndicate  which  had  or^nized  the  new  corporation ; 
and  some  of  those  who  belonged  to  the  combination  began  to  rep- 
resent the  future  prospects  of  the  Oregon  Steam  Navigation  Cfo. 
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18  nnfavorable,  because  its  traffic  would  be  depleted  by  a  railroad 
about  to  be  built  by  the  new  company.  In  the  mean  time  they 
were  pui'chasing  such  shares  of  stock  as  could  be  bought  at  satis- 
factory prices,  During  the  first  five  months  after  the  organization 
of  the  new  corporation,  commencing  in  July  and  ending  December 
1,  1879,  the  net  earnings  derived  from  its  business  operations  were 
$699,864.  Of  these  earnings  $559,650  were  derived  irom  the  inter- 
est of  the  new  company  in  the  earnings  of  the  Oregon  Steam  Kavi- 
Sition  Co.,  including  its  appendage,  the  Walla  Walla  &  Columbia 
iver  S.  Co.  During  the  same  period  the  total  net  earnings  of  the 
Oregon  Steam  Navigation  Co.,  and^  including  its  share  of  those  of 
the  Walla  Walla  &  Columbia  River  R  Co.,  were  $687,807,  while 
the  earnings  of  the  Oregon  Steamship  Co.,  the  other  constituent 
of  the  properties  of  the  new  corporation,  during  the  same  period, 
were  $135,214. 

In  a  report  made  by  the  president  .to  the  stockholders  of  the 
Oregon  Railway  &  Navigation  Co.,  of  the  date  of  Januarv  3, 1880, 
it  is  stated  that  a  former  estimate  made  by  Yillard  that  the  annual 
earnings  of  the  several  companies  to  be  controlled  by  the  new  cor- 
poration would  be  sufficient  to  pay  the  interest  on  $6,000,000  of 
its  mortgage  bonds,  and  a  dividend  of  10  per  cent  on  $6,000,000  of 
its  capital  stock,  ^^  had  been  more  than  realized  bv  the  traffic  of  the 
half  year  just  closed,"  and  that  the  prospects  of  the  company  for 
1880  were  even  more  promising  than  tne  results  of  the  last  six 
months  would  indicate. 

Early  in  February,  1880,  the  directors  of  the  new  corporation 
made  a  formal  proposition  to  the  directors  of  the  Oregon  Steam 
Navigation  Co.  to  purchase  the  property  and  franchises  of  that 
company  at  a  valuation  to  be  agreed  upon  between  the  two  boards^ 
or  by  two  appraisers,  one  to  be  selected  by  each  company.  There- 
upon the  directors  of  the  Oregon  Steam  Navigation  Co.  adopted  a 
resolution  setting  forth  that  the  new  company,  beinff  about  to  con- 
struct railroads  which  would  render  the  most  profitable  part  of  the 
business  of  the  Oregon  Steam  Navigation  Co.  nearly  worthless, 
and  would  greatly  depreciate  the  value  of  its  property,  had  made  a 

Sroposition  that  was  ^eatly  to  the  advantage  of  the  Oregon  Steam 
favigation  Co.,  and  uiat  it  was  advisable  that  such  proposition  be 
accepted,  subject  to  ratification  at  a  stockholders'  meeting ;  and  it 
was  accordingly  resolved  to  accept  the  proposition,  and  one  Brooks 
was  appointed  an  appraiser  on  the  part  of  the  corporation.  One 
Biles  was  selected  by  the  new  company  as  its  appraiser.  Within  a 
few  days  the  two  appraisers  agreed  upon  the  valuation  of  $2,300,- 
000.  These  proceedings  were  followed  by  the  meeting  of  the 
stockholders  of  the  Oregon  Steam  Navigation  Co.  of  March  31, 
1880,  at  which  the  sale  was  ratified,  and  tne  dissolution  of  the  cor- 
poration voted.  At  that  meeting  40,552  shares  were  voted  by  the 
new  company  in  the  name  of  its  trustee ;  6161  shares  were  voted 
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in  the  names  of  Harriott  and  Kojes,  being  stock  actually  belong- 
ing to  the  new  company ;  and  536  shares  were  voted  by  other  per- 
sons in  the  interest  of  tlie  new  company. 

At  the  time  of  the  making  of  the  Ainsworth  contract,  the  prop- 
erty of  the  Oregon  Steam  Navigation  Co.  was  scheduled,  as  a  basis 
for  the  purchase,  at  a  valuation  of  $3,320,000,  exclusive  of  the 
franchise.  No  proposition  was  ever  made  by  the  defendants  to 
the  stockholders  not  in  the  combination  with  the  Ainsworth  and 
Yillard  parties,  to  allow  them  to  come  in  on  the  same  terms  given 
to  the  ^nsworth  parties.  The  ori^nal  plan  of  Yillard  to  acquire 
the  property  of  the  Oregon  A  Califomia  S.  Co.  seems  to  have 
been  abandoned,  and,  instead  of  acquiring  this  property,  new  rail- 
roads were  projected  and  commenced  by  the  new  corporation.  At 
the  time  of  the  sale  the  new  company  had  expended  about  $2,100,- 
000  in  the  construction  of  these  new  railroads,  and  upon  the  im- 
provement of  the  property  of  the  corporation  generally. 

This  is  a  historv,  in  outline,  of  the  facts  upon  which  the  com- 
plainants rely.    The  bill  contains  the  following  allegations : 

^'And  your  orators  aver  and  charge  that  the  proceedings  by 
which  the  defendant  the  Oregon  Railway  &  Navigation  Co.  has  pre- 
tended to  fix  the  value  of  your  orators'  stock  at  46  cents  on  the 
dollar,  and  to  end  the  rights  of  your  orators  to  participate  in  the 
profits  of  said  business,  were  a  device  and  a  sham,  for  the  reason, 
among  others,  that,  in  making  the  pretended  purchase  of  the  Ore- 
gon Steam  Navigation  Co.  property,  the  Oregon  Railway  &  Navi- 
gation Co.  was  in  fact  both  buyer  and  seller,  and  fixed  the  prices 
at  which  it  bought,  and  for  the  reason  that  said  price  was  j^roBsly 
and  fraudulently  inadequate,  and  was  fixed  by  means  of  a  naudu- 
lent  Scheme  intended  to  apply  to  the  minoritv  of  stockholders 
alone,  of  whom  were  your  orators,  and  not  to  the  majority  stock- 
holders, to  wit,  said  Oregon  Railway  &  Navi^tion  Co.  itself." 

The  proofs,  which  consist  chiefiy  of  the  official  records  of  the 
corporations,  the  reports  and  communications  of  their  officers  and 
agents,  including  those  of  Mr.  Yillard,  and  the  oral  testimony  of 
Yillard,  and  other  persons  identified  in  interest  with  him,  or  with 
the  corporation  defendant,  show  very  clearly  that  from  the  time  of 
the  organization  of  the  Oregon  Railway  &  Navigation  Co.  it  was 
the  purpose  of  those  who  controlled  it  to  absorb  the  Oregon  Steam 
Navigation  Co.,  and  make  the  franchises,  property,  and  traffic  of 
that  company  a  dominant  factor — first,  in  fioatm^  the  securities  of 
the  new  corporation ;  and,  secondly,  in  contributing  to  establish  it 
permanently  as  a  successful  concern.  They  never  contemplated 
winding  up  the  business  of  the  old  company,  and  distributing  the 
asBeto  among  its  stockholders,  otherwise  than  as  a  formal  moa^  of 
doing  what  they  could  not  do  by  leeal  sanction.  What  they  in- 
tended to  do,  and  what  they  practicalTy  did,  was  to  effect  a  consoli- 
dation of  the  old  company  with  the  new,  using  as  the  means  for 


6T00KH0LDSBS— FRAUD— BIGHTS  OF  MINORITY.  7 

• 

the  end  the  statutory  power  which  authorized  a  majority  of  stock- 
holders to  dissolve  the  corporation,  settle  its  business,  and  dispose 
of  its  property.  This  is  manifest  from  Mr.  Yillard's  statements, 
made  in  lus  report  as  president  to  the  stockholders  of  the  Oregon 
Sailway  &  Navigation  Co.  This  report  presents  a  general  review 
of  the  operations  of  the  company  for  the  year  commencing  July  1, 
1879.    He  says : 

^  An  important  problem  calling  for  solution  by  the  management 
during  the  past  year  was  the  change  in  the  relations  of  our  com- 
pany to  the  several  corporations  controlled  by  it  from  an  indirect 
to  a  direct  ownership.  The  most  direct  mode  of  transforming  the 
control  into  an  actual  ownership  was  the  formal  consolidation  of 
the  controlled  companies  with  our  own.  As  regards  the  Oregon 
Steamship  Co.  our  ownership  of  this  entire  stock  rendered  this  ail 
easy  matter.  But  in  the  case  of  the  Oregon  Steam  Navigation  Co. 
the  fact  that  there  was  a  minority  of  outstanding  stock  made  a  con- 
solidation a  more  complicated  transaction.  Arrangements  were 
first  made  to  purchase  lor  the  company  as  much  of  the  minority 
stock  as  could  be  obtained  in  the  open  market  at  reasonable  prices. 
Finally  it  was  decided,  under  the  advice  of  counsel,  to  efiEect  the 
object  definitely,  in  accordance  with  the  Oregon  law,  by  the  pur- 
chase of  the  property  of  the  Oregon  Steam  Navigation  Co.  lor  a 
proper  consideration.'' 

The  plan  of  Yillard  and  his  coadjutors  was  practically  accom- 

{^lished  early  in  July,  1879,  when  tne  new  corporation  acquired 
our  fifths  of  the  stoc^  of  the  old,  and,  by  its  ofScers  and  agents, 
assumed  control  of  the  affairs  of  the  old  company.  It  was  then 
within  the  power  of  the  new  corporation  to  do  at  any  time  what 
was  done  by  its  vote  at  the  meeting  in  the  following  March.  It 
was  expedient,  however,  in  the  interests  of  those  who  controlled 
the  situation,  to  postpone  decisive  action  until  more  of  the  out- 
standing shares  of  the  old  company  could  be  acquired  on  terms 
satisfactory  to  the  purchasers.  JBut  for  all  substantial  purposes, 
from  July,  1879,  to  the  time  of  the  dissolution,  the  franchises, 
property,  and  business  of  the  old  corporation  were  embarked  in  a 
joint  venture  with  those  of  the  new  concern. 

The  defendants  have  adjusted  their  own  interests  on  the  basis 
of  a  consolidation  of  the  two  corporations  and  a  continuance  of 
their  business  as  a  joint  venture ;  but  they  now  insist  that  the  in- 
terests of  the  minority  stockholders,  who  have  not  been  permitted 
to  participate  with  them,  shall  be  adjusted  on  the  basis  of  a  dissohi- ' 
tion  and  a  cessation  of  the  business  which  they  originally  associated 
together  to  conduct.  More  than  this,  the  defendants  insist  that 
the  value  of  the  assets,  for  the  purpose  of  determining  the  interests 
of  the  minority,  is  fixed  by  the  appraisal  of  persons  selected  by  the 
defendants  themselves,  in  whose  selection  the  minority  had  no 
voice ;  and  they  have  assumed  to  deny  all  recognition  to  those  of 
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the  minority  who  will  not  consent  to  surrender  their  stock  and  ac- 
cept a  final  dividend  upon  the  basis  of  this  appraisal. 

Plainly^  the  defendants  have  assumed  to  exercise  a  power  belong- 
ing to  the  majority  in  order  to  secure  personal  profit  for  them- 
selves, without  regard  to  the  interests  of  the  minority.  They 
repudiate  the  sug^tion  of  fraud,  and  plant  themselves  upon 
their  ri^ht  as  a  majority  to  control  the  corporate  interests  accord- 
ing to  their  discretion.  They  err  if  they  suppose  that  a  court  of 
equity  will  tolerate  a  discretion  which  does  not  consult  the  interests 
of  the  minority. 

It  cannot  be  denied  that  minority  stockholders  are  bound  hand 
and  foot  to  the  majority  in  all  matters  of  legitimate  administra- 
M4JOBITT  ooa-  tion  of  the  corporate  affairs ;  and  the  courts  are  pow- 
noH-  erless  to  redress  man^  forms  of  oppression  practised 

upon  the  minority  under  the  guise  of  legal  sanction,  which  fall 
short  of  actual  fraud.  This  is  a  consequence  of  the  implied  con- 
tract of  association,  by  which  it  is  agreed,  in  advance,  that  a  ma- 
jority shall  bind  the  whole  body  as  to  all  transactions  within  the 
scope  of  the  corporate  powers.  But  it  is  also  of  the  essence  of  the 
wiTHXH  icora  contract  that  the  corporate  powers  shall  only  be  exer- 
OF  cKABTSB.  cisod  to  accompUsh  the  objects  for  which  they  were 
called  into  existence,  and  that  the  majority  shall  not  control  those 
powers  to  pervert  or  destroy  the  original  purposes  of  the  corpora- 
tors. Livingston  v.  Lynch,  4  Johns,  du  573 ;  Hutton  v,  Scarbor- 
ough Cliff  Co.,  2  Drew.  &  S.  614 ;  Brewer  v.  Boston  Theatre,  104 
Mass.  378;  Eeane  v.  Johnson,  9  N.  J.  Eq.  401;  Bollins  v.  Clay, 
33  Me.  132 ;  Clinch  v.  Financial  Corp.,  4  Ch.  App.  117 ;  Clear- 
water  v.  Meredith,  1  Wall.  25.  It  is  for  this  reason  that  the  ma- 
jority cannot  consolidate  the  corporation  with  another  corporation, 
and  impose  responsibilities  and  hazards  upon  the  minority  not  con- 
templated by  tlie  original  enterprise,  unless  express  statutory  au- 
thority for  this  purpose  is  conferred  upon  the  majority.  It  is  na 
more  repugnant  to  the  purposes  of  the  association  to  permit  the 
majority  to  merge  and  consolidate  the  corporation  with  another 
corporation  than  it  is  to  permit  them  to  dissolve  it,  and  abandon 
the  enterprise  for  which  it  is  created,  when  no  reasons  of  expedi- 
ency require  this  to  be  done.  A  dissolution  under  such  circum- 
stances is  an  abuse  of  the  powers  delegated  to  the  majority.  It  is 
no  less  a  wrong  because  accomplished  by  the  agency  of  legal  forms. 

In  the  language  of  Blackburn,  J.,  in  Taylor  v.  Chi(£ester  R. 
Co.,  L.  R.  2  Exdi.  379 : 

"  As  the  shareholders  are,  in  substance,  partners  in  a  trading 
corporation,  the  management  of  which  is  intrusted  to  the  body 
corporate,  a  trust  is,  by  implication,  created  in  favor  of  the  share- 
holders that  the  corporation  will  manage  the  corporate  affiurs,  and 
apply  the  corporate  funds,  for  the  purpose  of  carrying  out  the 
original  speculation." 
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• 

When  a  number  of  stockholders  combine  to  constitute  them- 
selves a  majority  in  order  to  control  the  corporation  as  they  see 
fit,  they  become  for  all  practical  purposes  the  corpora-  trfn  ponnoir 
tion  itself,  and  assume  tne  trust  relation  occupied  by  ®'  m^owwm- 
the  corporation  towards  its  stockholders.  Altnough  stockholders 
are  not  partners,  nor  strictly  tenants  in  common,  they  are  the  ben- 
eficial joint  owners  of  the  corporate  property,  having  an  interest, 
and  power  of  legal  control  in  exact  proportion  to  their  respective 
amounts  of  stocK.  The  corporation  itself  holds  its  property  as  a 
trust  fund  for  the  stockholders  who  have  a  joint  interest  in  all  its 
property  and  efiEects,  and  the  relation  between  it  and  its  several 
members  is,  for  all  practical  purposes,  that  of  trustee  and  ceshd 
que  trust.  Peabody  v.  Flint,  6  Allen,  62,  66 ;  Hardy  v.  Metro- 
politan Land  Co.,  L.  R.  7  Ch.  427 ;  Stevens  v.  Rutland  R.  Co.,  29 
Vt  650.  When  several  persons  have  a  common  interest  in  prop- 
erty, equity  will  not  allow  one  to  appropriate  it  exclusively  to 
himself,  or  to  impair  its  value  to  the  others.  Community  of  in- 
terest involves  mutual  obligation.  Persons  occupying  this  relation 
towards  each  other  are  under  an  obligation  to  make  the  property 
or  fund  productive  of  the  most  that  can  be  obtained  from  it  for 
all  who  are  interested  in  it ;  and  those  who  seek  to  make  a  profit 
out  of  it  at  the  expense  of  those  whose  rights  in  it  are  the  same 
as  their  own  are  unfaithful  to  the  relation  thev  have  assumed,  and 
are  guilty,  at  least,  of  constructive  fraud,  tfackson  v.  Ludeling, 
21  Wall.  616,  622 ;  Story,  Eq.  §  823. 

Amon^  the  disabilities  imposed  by  courts  of  equity  upon  those 
who  occupy  a  fiduciary  relation  towards  others,  respecting  prop- 
erty  whicn  is  to  be  administered  for  beneficiaries,  is  tnat  which  pre- 
cludes the  fiduciary  from  purchasing  the  property  on  fiduciabt 
his  own  account,  without  such  a  full  and  complete  un- 
derstanding, in  advance,  with  the  beneficiaries,  as  will  ™««^- 
repel  all  iiuerences  that  the  fiduciary  intended  to  derive  any  pecu- 
liar advantage  for  himself.  The  reason  why  this  disability  does 
not  apply  to  a  mere  dry  trustee  is  because  his  position  ^ves  him 
no  vantage-ground  either  of  superior  information  or  undue  infiu* 
enoe  over  me  cestui  que  trust.  Parkes  v.  White,  11  Yes.  226 ; 
Perry,  Trusts,  §  196.  The  rule  is  stated  in  Sugden  on  Ven- 
dors (page  566,  13th  Ed.)  as  follows : 

"  It  may  be  laid  down  as  a  general  proposition  that  trustees, 
...  or  any  persons  who,  being  employed  or  concerned  in  the  af- 
fairs of  anotner,  have  acquired  a  knowledge  of  the  property,  are 
incapable  of  purchasing  the  property  except  under  the  restrictions 
which  will  shortly  be  mentionea." 

The  fiduciary  cannot  retain  his  bargain  by  showing  that  the  sale 
was  public,  or  that  the  price  was  fair,  or  that  there  was  no  inten- 
tion on  his  part  to  eain  an  unfair  advantage.  Where  he  has  a 
duty  to  pertorm  which  is  inconsistent  with  the  character  of  a  pur- 
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chaser,  he  cannot  divest  himself  of  the  equities  of  the  beneficiaries 
to  demand  the  profits  that  may  arise  from  the  transaction.  Green- 
law V.  King,  3  Beav.  49,  61 ;  Gibson  v.  Jeyes,  6  Ves.  278  ;  Tor- 
rey  v.  Bank  of  Orleans,  9  Paige,  663 ;  Michoud  v.  Girod,  4  How. 
655 ;  Gardner  v.  Ogden,  22  N.  T.  827 ;  Hoyle  v.  Plattsburgh  & 
M.  R.  Co.,  54  N.  Y.  314. 

Applying  these  principles  to  the  case  in  hand,  although  the  mi- 
nority of  stockholaers  cannot  complain  merely  because  the  major- 
ity have  dissolved  the  corj)oration  and  sold  its  property,  they  may 
Rienn  of  iom  i^^^^J  cotaplain  bccause  the  majority,  while  occupying 
oBm*a  mi  a  fiduciary  relation  towards  the  minority,  have  exer- 
cised their  powers  in  a  way  to  buy  the  property  for 
themselves,  and  exclude  the  minority  from  a  fair  participation  in 
the  fruits  of  the  sale.  In  the  language  of  Mellish,  L.  J.,  in  Me- 
nier  v.  Hooper's  Telegraph  WorEs,  9  Oh.  App.  Cas.  350,  354 : 
^^  The  majonty  cannot  soli  thp  assets  of  the  company,  and  keep  the 
consideration,  but  must  allow  the  minority  to  have  their  share  of 
any  consideratiofk  which  may  come  to  them."  The  minority  stock- 
holders are  therefore  entitled  to  demand  their  fair  share  in  the 
transaction,  and  to  be  placed  upon  terms  of  equality  with  the  ma- 
jority. It  may  be  that  the  property  of  the  old  company  was  not 
worth  more  than  the  sum  nxed  by  the  appraisers,  estimating  its 
value  with  a  view  of  the  winding  up  of  the  corporation  ;  but  for 
several  months  the  property  had  been  used  by  the  defendants  in  a 
joint  venture  with  the  other  property  of  the  new  corporation,  and 
AFP&AUAL  or  its  value,  at  the  time  of  the  sale,  should  be  estimated 
«ETT.  ^'  ^  at  what  the  property  was  worth  as  then  situated.  This 
results  from  the  rule  oi  equity  which  entitles  those  whose 
property  has  been  misapplied  by  an  agent  or  fiduciary  to.  follow  it 
into  any  form  in  which  it  has  been  converted,  and  impress  it  with 
a  trust  whenever  its  identity  can  be  traced,  or,  at  their  election,  to 
recover  the  value  of  the  property  in  any  form  into  which  it  has 
been  transmuted.  Story,  Eq.  §§  1261,  1262.  If  it  was  worth 
much  more  as  a  constituent  of  the  new  corporation  than  it  would 
have  been  worth  otherwise,  the  minority  stockholders  are  entitled 
to  the  benefit  of  the  increase.  The  majority  stockholders  are  not 
to  be  permitted  to  segregate  it  from  the  conditions  in  which  they 
have  placed  it,  for  the  purpose  of  fixing  its  value  to  the  minority. 
For  this  reason  the  estimate  made  by  the  appraisers  is  not  con- 
trolling, even  if  it  is  of  any  value  in  determining  the  price  for 
which  the  defendants  should  account.  This  is  so,  not  only  be- 
cause the  appraisers  were  the  agents  of  those  who  were  at  the  same 
time  negotiating  as  the  purchasers  and  the  sellers  of  the  property, 
but  also  because  they  adopted  a  basis  of  valuation  which  will  not 
be  sanctioned  by  a  court  of  equity.  As  the  new  corporation  sold 
the  property  to  itself,  the  inquiry  is,  what  was  the  property  worth 
to  the  purchaser  as  a  constituent  of  its  general  properties } 
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It  is  difficult,  if  not  impossible,  to  determine  with  precision  what 
the  property  was  worth  as  a  component  of  the  new  corporation. 
When  Villard  bought  the  stock  of  the  old  company  under  the 
AinswQrth  contract,  he  agreed  to  take  it  at  the  pnce  of  fifty  cents 
on  the  dollar  (par  value)  cash,  and  fifty  cents  in  the  securities  of 
the  new  company.  When  the  new  corporation  assumed  this  con- 
tract, and  took  an  assignment  of  it  from  Yillard,  the  stock  actu- 
ally cost  the  new  conipany,  by  its  arrangement  with  Yillard,  about 
167  cents  at  par  in  its  own  stock  and  bonds.  As  the  new  com- 
pany paid  for  this  stock  partly  in  its  own  securities,  and  the  value 
of  those  securities  was  contingent  upon  the  future  sue-  v^xtb  gov. 
cess  of  the  new  company,  it  is  not  fair  to  assume  that  «»«»«>• 
either  of  the  .defendants  regarded  the  stock  of  the  old  companv 
as  worth  the  sum  of  167  cents  upon  the  dollar.  They  were  will- 
ing to  pay  this  price  in  the  securities  of  a  company  which  they 
expected  would  prove  a  financial  success.  But  the  transaction  was 
a  speculative  one.  It  turned  out,  however,  that,  as  soon  as  the 
de&ndants  acquired  control  of  the  old  company,  and  were  able  to 
merge  its  busmess  with  that  of  the  new,  whether  the  result  was 
due  to  more  efficient  management,  or  to  an  unexpected  develop- 
ment of  traffic,  or  to  circumstances  quite  independent  of  the  new 
order  of  things,  the  new  corporation  became  a  financial  success ; 
and  that  the  property  and  business  of  the  old  company  was  the 
factor  of  chief  value  in  its  prosperity.  The  new  company  imme- 
diately began  to  derive>an  income  sufficient  to  pay  the  interest  on 
its  bonds  and  large  dividends  to  its  stockholders,  and  over  three- 
fourths  .of  this  income  arose  from  its  share  of  the  earnings  of  the 
old  company.  Between  the  fall  of  1879  and  the  spring  of  1880 
the  stocK  of  the  new  corporation,  which  had  been  listed  in  the 
mean  time  on  the  stock  exchange,  sold  at  prices  ranging  from  94 
to  122. 

If  the  minority  stockholders  had  been  offered  the  equivalent  of 
the  par  value  of  their  shares  at  any  time  before  the  results  of  the 
first  five  months  of  the  business  of  the  new  company  had  been 
ascertained,  it  would  seem  that  this  would  have  been  a  favorable 
proposition  in  view  of  the  past  history  of  the  old  company.  On 
the  other  hand,  such  an  oner  would  have  seemed  inadequate  if 
made  after  these  results  had  been  ascertained,  as  shown  by  the  re- 
port of  the  operations  of  the  new  company  to  January  1,  1880,  to 
Its  stockholders.  At  the  time  of  the  sale  of  March  31,  1880,  the 
new  company  4iad  expended,  upon  the  construction  of  new  rail- 
roads ana  the  improvement  of  its  property,  about  $2,100,000.  It 
retained  in  its  treasury  at  that  time  about  $630,000  of  its  mort- 
gage bonds,  and  about  $659,000  of  its  unissued  capital  stock.  The 
market  price  of  its  shares  on  the  stock  exchanm  is  not  a  reliable 
criterion  of  the  true  value  of  its  property.  Indeed,  the  mortgage 
bonds  of  the  company  were  being  sold  on  the  stock  exchange,  m 
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March,  1880,  at  prices  ranging  between  92|  and  94^.  Bat  the 
exhibit  of  its  earning  capacity,  and  the  cost  of  its  constitaent 
properties,  together  with  the  sudqs  expended  in  their  improve- 
ment, would  indicate  that  the  value  of  its  property  approximated 
within  $2,000,000  or  $3,000,000  the  sum  at  which  it  had  been 
capitalized.  The  proofs  also  indicate  that  the  traffic  of  the  new 
company  was  considerably  larger  than  that  which  belonged,  be- 
fore the  consolidation,  to  the  old  company  and  to  the  Oregon 
Steamship  Co.  combined.  Some  of  the  lines  of  the  new  rail- 
road which  had  been  built  by  the  new  company  would  have 
diverted  the  traffic  which  woula  otherwise  have  accrued  to  the  old 
company. 

If  it  were  practicable  to  ascertain  accurately  the  value  of  the 
property  of  the  old  company,  considering  it  as  a  component  of  the 
new  corporation,  the  proper  course  would  be  to  order  a  reference 
to  a  master ;  bnt  there  are  so  many  elements  of  uncertainty  in  ar- 
riving at  a  just  conclusion  that  it  seems  as  well  to  determine  the 
question  now  as  to  refer  it  for  farther  proofs.  In  view  of  all  the 
evidence,  and  without  entering  upon  it  in  detail,  the  conclusion  is 
reached  that  the  value  of  the  whole  property  of  the  new  corpora- 
tion, at  the  time  of  the  sale,  was  from  $9,000,000  to  $10,000,000, 
and  that  of  the  old  company  should  be  fixed  at  the  sum  of  $5,500,- 
000,  including  the  franchise.  Upon  this  basis  the  complainant  is 
entitled  to  a  aecree,  with  interest  from  the  time  of  the  sale. 

The  acts  of  Yillard,  although  he  was  a  director  of  the  old  com- 
pany at  the  time  of  the  sale,  are  not  to  be  discriminated  from  the 
Acts  of  vtL-  &cts  of  the  majority  of  the  stockholders,  of  whom  he 
*'^^-  was  the    representative.    The  circumstance  that  his 

position  was  more  technically  that  of  a  trustee  towards  the  mi- 
nority stockholders  than  was  that  of  the  new  corporation,  as  the 
majority  of  stockholders,  does  not  essentially  alter  or  afiect  the 
rights  of  the  parties.  All  that  he  did  was  sanctioned  by  the  ma- 
joritv. 

Tne  complainants  are  adjudged  to  have  an  eauitable  lien,  to  the 
DBCBS&  extent  of  the  sum  due  them,  upon  the  property  of  the 

old  corporatien  now  in  the  hands  of  the  new  corporation,  prio;:  to 
the  lien  of  its  stockholders,  but  not  prior  to  the  lien  of  the  hold- 
ers of  its  mortgage  bonds.  Ferris  v.  Van  Vechten,  73  N.  Y.  113. 
Yillard  is  a  proper  party  to  the  suit  as  one  of  the  actors  in  the 
transaction  by  whicn  the  complainants  have  suffered.  He  cannot 
escape  liability  merelv  because  his  conduct  has  beefl  sanctioned  by 
the  majority  of  stockholders. 
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THE  RIGHTS  OF  MINORITY  STOCKHOLDERS. 

BT  JOHH  W.  SMITH,  B8Q.,  OF  THB  CHICACK)  BAB. 

I.  The  Forum— A  Court  of  Equity. 
IL  Kajoritj  8tockhold6r»»Their  rower  and  Ineide&ti. 
in.  Hinori^  Stockholders— Their  Bights,  Powers,  eta 

1.  Where  OfBoers  refuse  to  act. 
S.  As  to  Acts  ultra  vires, 
S.  As  to  Fraud. 

I.  Thb  Fobum— a  Ooitbt  of  E^tjitt. — ^The  relation  of  a  stockholder  to 
the  corporation  of  which  he  is  a  member  is  seldom,  if  ever,  recognized  by 
courts  of  law.  What,  therefore,  the  rights  of  a  stockholder  are  must  be 
ascertained  through  courts  of  equity,  and  must  be  enforced  through  the 
medium  of  their  machinery.  As  a  rule  courts  of  law  recognize  only 
the  rights  of  the  corporate  entity,  while  courts  of  equity,  though  recog- 
nizing the  coUectiye  body,  as  such,  also,  for  the  attainment  of  justice, 
take  cognizance  of  the  rights  of  tiie  indiyidual  stockholder  as  a  constitu- 
ent element  in  the  body  corporate,  and  enforce  those  rights  as  the  de- 
mands of  justice  dictate  as  against  tiie  corporation,  the  other  stockholders, 
or  outside  narties.  '*  That  the  vast  and  increasing  proportion  of  the  active 
business  ox  modem  life  which  is  done  by  corporations  should  call  into  exer- 
cise the  beneficent  powers  and  flexible  methods  of  courts  of  equity  is  neither 
to  be  wondered  at  nor  resetted;  and  this  is  especially  true  of  controversies 
gro wine 'out  of  the  relations  between  the  stockholder  and  the  corporation 
of  which  he  is  a  member.  The  exercise  of  this  power  in  protecting  the  stock- 
holders against  frauds  of  the  governing  body  of  directors  or  trustees,  and  in 
preventing  their  exercise  in  the  name  of  the  corjioration  of  powers  which  are 
outside  of  their  charters,  or  articles  of  association,  has  been  frequent  and 
is  most  beneficial,  and  is  undisputed."  Justice  Miller,  in  Hawes  v,  Oakland, 
104  U.  S.  450. 

Courts  of  equity  are  essentially  the  minority  stockholder's  stronghold. 

n.  Majobitt  Stockholdebs — ^Thbib  Poweb  and  Incidbvts. — ^As  a 
general  rule  a  stockholder  on  becoming  a  member  of  a  corporation  sur- 
renders to  it  the  right  to  manage  and  control  the  corporate  property  and 
affairs  in  accordance  with  the  terms,  express  or  implied,  of  the  corporate 
charter.  As  the  power  of  a  corporation  to  act  can  only  be  done  through  the 
instrumentality  of  agents,  the  agency  is  usually  vested  in  a  president  and 
board  of  directors,  who,  as  occasion  requires,  may  appoint  inferior  agents 
under  their  direction  and  control.  These  agents  are  the  embodiment  of  the 
will  of  the  majority,  when  leg^ally  expressed,  and  prescribe  its  policy,  direct 
its  business,  and  are  vested  with  many  valuable  incidental  rights.  Meeker  9. 
Winthrop  Iron  Co.,  17  Fed.  Rep.  48. 

The  majority  have  the  right  to  bind  the  whole  body  as  to  all  transactions 
within  the  scope  of  the  corporate  powers.  Ervin  o.  Oregon  R.  Co.,  etc.,  20 
Fed.  Rep.  577  (principal  case  on  demurrer^ ;  N.  O.  R.  Co.  o.  Harris,  27 
Miss.  587 ;  Dudley  v.  Ey.  Hish  School,  9  Busn.  578.  And  we  are  to  look  to  the 
charter,  or  general  laws  in  force,  for  the  scope  of  power  which  the  corporate 
authorities  may  legitimately  exercise.  This  power  may  extend  to  even  the 
dissolution  of  the  corporation  and  winding  up  of  itsafEairs,  where  the  statute 
authorizes  it,  and  the  minority  cannot  complain.  Ervin  o.  Oregon  R.  Co., 
supra.  And  they  may  consolidate  with  another  corporation  without  minority 
coniient.    Atchison,  etc.,  R.  Co.  v.  Com'rs,  25  Eas.  261. 

Therefore  in  all  cases  where  the  property  of  the  corporation,  its  rights,  or 
franchises  are  interfered  with,  encroached  upon,  or  otherwise  injuriously 
affected  the  corporation  not  only  has  the  power  but  it  is  its  duty  to  act  as 
the  exigency  may  require;  and  if  a  suit  be  required,  it  is  the  only  proper 
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party.  Hersey  o.  Yeazie.  24  Me.  9;  Allon  «.  Railroad  Co.,  49  How.  Pr.  14; 
Kobmson  v.  Smith,  8  Paige,  288;  Russell  v,  Wakefield,  etc.,  L.  R.  20  Eq.  479. 

This  is  true  even  though  the  proceeding  may  be  against  the  officers  or  di- 
rectors of  the  corporation,  as  well  as  agamst  other  persons.  Gray  v,  Lewis, 
L.  R.  8  Ch.  1035 ;  Russell  v.  Wakefield,  fupra. 

The  permanency  of  the  corporation  depends  largely  upon  this  salutary  rule; 
for  if  tne  aid  of  courts  of  equity  was  to  be  inyoked  according  to  the  fancy 
of  individual  stockholders,  or  any  number  of  them,  it  could  not  be  otherwise 
than  disastrous.  The  property  rights  of  an  aggregate  body  ought  not  to  be 
jeopardized,  as  a  rule,  except  by  the  deliberate  action  of  the  majority  of  its 
members. 

III.  MiNORiTT  Stockholdebs — Thbib  Riohts,  Powers,  etc. — There  are 
certain  well-defined  instances  where  minority  stockholders  may  resort 
to  a  court  of  equity  for  the  establishment  of  their  rights,  the  enforcement 
of  appropriate  remedies,  and  the  restraint  of  wrongs.  Ordinarily  the  ac- 
tion, or  non-action,  of  the  corporation  expresses  the  will  of  the  majority 
stockholders  either  expressly  or  tacitly. 

As  illustrating  the  ^neral  doctrine  stated,  as  to  when  and  under  what 
circumstances  a  minority  stockholder  has  a  standing  in  a  court  of  equity,  the 
following  instances  are  well  established : 

(1)  J^ere  the  Officers,  etc.,  r^use  to  act. — Where  the  corporation  or  its 
properly  constituted  officers  and  agents  are  unable  or  refuse  to  act,  Hawes 
V.  Oakland,  104  U.  S.  450;  Bill  v.  West.  Union,  etc.,  16  Fed.  Ren.  14; 
Hersey  o.  Yeazie,  24  Me.  11;  Greaves  «.  Gouge,  69  K.  T.  154;  Talbot  «. 
Scripps,  81  Mich.  268;  Lothrop  o.  Stedman,  42  Conn.  588;  Cogswell  v. 
Bull,  89  Cal.  824 ;  McMurray  v.  Northern  R.  Co.,  22  Grant  Ch.  476.  But 
in  such  case  it  must  be  made  to  appear  that  all  means  for  obtaining 
redress  within  the  corporation  have  been  exhausted.  Bill  v.  Western  IJ. 
T.  Co.,  ntpra ;  Hersey  «.  Yeazie,  wfpra.  Such  effort  to  obtain  redress  must 
be  actual  and  not  simulated,  and  if  the  officers  and  directors  refuse  to  act 
he  must  resort  to  the  stockholders,  if  there  is  time  or  the  circumstances 
would  seem  to  justify  it.  Miller,  J.,  in  Howes  «.  Oakland,  fupra.  It  would 
however,  be  unnecessary  to  demand  relief  through  officers  or  aboard  of  di- 
rectors if  they  were  the  agents  charged  with  the  wrongful  act  or  dereliction 
of  duty.  Brewer  «.  Boston  Theatre  Co.,  104  Mass.  878 ;  Rogers  «.  Lafayette 
Agricultural,  etc.,  52  Ind.  296.  Or  if  the  officers  or  directors  have  resigned 
mlcox  c.  Bickel,  11  Neb.  154. 

(2)  A%  to  Acts  Ultra  Vires. — Where  the  action  complained  of  is  be- 
yond the  purposes  for  which  the  corporation  was  created,  and  therefore 
nUra  vires  ;  or  where  the  transaction,  though  legal,  is  not  done  in  accord- 
ance with  the  mode  prescribed  by  the  charter,  articles  of  association,  by- 
laws, or  custom. 

So  where  a  corporation  was  about  to  purchase  the  stock  of  another  cor- 
poration for  the  purpose  of  controlling  its  management,  the  purpose  was 
restrained  on  application  of  the  minority.  Central  R  Co.  «.  Collins,  40  Ga. 
582;  Harriman  «.  First  Bryon,  etc.,  68  €ki.  186.  Buying  off  an  opposition 
line  with  a  view  of  not  employing  it  or  its  property,  but  withdrawins  it  from 
the  field  of  competition,  is  beyond  the  pale  of  corporate  power.  Morgan  v, 
Donovan,  58  Ala.  241 ;  Colles  9.  Trow,  etc.,  11  Hun,  897.  It  is  only  where 
expressly  authorized  by  law  so  to  do,  and  where  the  transaction  is  free  from 
fraud,  that  one  corporation  can  hold  or  deal  in  the  stocks  of  another  in 
this  country.  Beman  v,  Rufford,  6  Eng.  L.&.  E.  106;  Black  «.  Canal  Co.,  24 
Del.  455;  Eean  9.  Johnson,  9  N.  J.  E.  401;  Gifford  o.  Railroad  Co.,  10  Ibid. 
171 ;  Zabriskie  v.  Railroad  Co.,  18  Ibid.  178 ;  Elkins  «.  Camden  R.  Co.,  86Ibid. 
241.  Nor  can  it  engage  in  an  enterprise  not  connected  with  the  pur- 
pose of  its  creation,  even  to  raise  funds  to  promote  the  latter.  Clark  «.  Far- 
rington,*ll  Wis.  806;  Waldo  v.  Chicago,  etc.,  R.  Co.,  14  Wis.  576.    A  rail- 
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road  company  canned  purchase  land  to  prevent  a  rival  company  from  obtain- 
ing it,  nor  engage  in  specolation  or  trade.  Plymouth  R.  Go.  o.  Colwell,  89 
Pa.  8t.  337;  Pacific  R.  Co.  ©.  Seeloy,  45  Mo.  213;  Rensselaer  R.  Co.  v.  Davis, 
43  N.  Y.  187;  Downing  v.  Mt.  Washington  R.  Co.,  40  N.  H.  330;  Southern, 
etc.,  R  Co.  «.  Stevens,  87  Pa.  St.  190.  In  all  such  cases  the  minority  may 
rightfully  interfere  and  prevent  the  consummation  of  such  acts. 

But  it  must  be  understood,  in  this  connection,  that  not  all  unauthorized 
acts  of  the  nianaging  agents  of  a  corporation  are  restralnable  at  the  instance 
of  the  minority  stockholders.  Thus  an  act  may  be  beyond  the  power  of  the 
board  of  directors  to  ti-ansact,  and  yet  be  so  near  the  line  of  legitimate  cor- 
porate purposes  as  to  be  ratified  by  a  majority  of  the  stockholders  and  be- 
come binding.  The  rules  of  construction  applied  to  charter  powers  are  not 
so  inflexible  that  some  discretion  may  not  be  vested  in  corporate  agents,  and 
more  especially  in  majority  stockholders.  Poss  v,  Harbottle,  3  Hare,  461 ; 
McDougall  V.  Gardiner,  L.  R.  1  Ch.  D.  13.  But  a  transaction  wholly  out- 
side the  charter  limits  cannot  be  ratified  by  a  majority  however  large,  and 
in  some  cases  not  by  unanimous  consent.  Hazard  v.  Durant,  11  R.  I.  307; 
Brewer  0.  Boston  Theatre  Co.,  104  Mass.  394;  Ba«;8haw  v.  Eastern  R.  Co.,  7 
Hare,  180;  Dupont  c.  North.  Pac.  R.  Co.,  18  Fed.  Rep.  467. 

(8)  As  to  Frauds  etc, — ^Minority  stockholders  stand  on  a  much  firmer 
basis,  however,  when  seeking  relief  from  the  perpetration  of  frauds  and 
other  acts  of  bad  faith  committed,  or  sought  to  be,  by  the  majority  or  board 
of  directors. 

Authorities  on  this  branch  of  the  subject  are  numerous  and  fully  sustain 
the  doctrine  of  the  main  case. 

Any  act  of  the  managers  of  a  corporation  by  which  its  property  or  stock  is 
depreciated  is  in  violation  of  the  right  of  the  minority,  although  the  other 
stockholders  are  benefited,  in  some  other  way,  more  than  injured.  '  Gtoodin 
V.Cincinnati,  etc.,  18  Ohio  St.  169;  Sherman  v.  Cook,  30  Fed.  Rep.  180 
(note);  Thomas  o.  Brownville,  etc.,  109  U.  S.  633.  Directors  in  one  cor- 
poration cannot  become  stockholders  in  another  with  a  view  of  giving  to  the 
fatter  valuable  contracts  and  thus  enhance  their  profits.  Wardell  o.  Railroad 
Co.,  108  U.  S.  651.  They  cannot  thus  enrich  themselves  to  the  detriment 
of  the  stockholders  of  the  original  company.  Great  Luxemburg  R.  Co.  v, 
Mi^piey,  35  Beav.  686;  Flint,  etc.,  R.  Co.  v,  Dewey,  14  Mich.  477;  European, 
etc.,  R.  Co.  «.  Poor,  69  Me.  377;  Drury  ©.  Cross,  7  Wall.  399.  The  reason 
of  this  rule  is  that  the  majority  stockholders,  while  they  control  the  com- 
pany's business  and  prescribe  its  general  policy,  yet  take  upon  them- 
selves the  correlative  duty  of  diligence  and  good  faith,  and  cannot  manipu- 
late the  company's  business  in  their  ow.n  interest.  Suchpower  would  in- 
vite peculation  and  open  the  door  to  abuses.  Meeker  'o.  W inthrop  Iron  Co., 
17  Fed.  Rep.  48.  This  doctrine  rests  on  the  well-known  law  of  agencjr  by 
which  the  agent  is  not  permitted  to  profit  at  the  expense  of  his  principal. 
(Francis  Wharton  in  note  to  case  last  cited.)  The  directory  cannot  inten- 
tionally diminiah  the  value  of  the  stock  or  property  of  the  corporation  with- 
out committing  a  breach  of  trust,  for  which  ^ey  are  answerable  to  the  stock- 
holders or  creditors.  Gh>odin  «.  Cincinnati,  etc.,  18  Ohio  St.  169.  And 
generally  all  arrangements  by  directors,  or  majority  stockholders,  by  which 
they  undertake  to  enrich  themselves  at  the  expense  of  others  equally 
interested,  will  be  condemned  when  properly  brought  before  the  court  for  its 
consideration.  Wardell  i?.  Railroad  Co.,  108  U.  S.  668;  Meeker  o.  Winthrop, 
Miupra,  The  property  of  a  corporation  cannot  be  transferred  to  two  of  the 
stockholders  m  lieu  of  their  shares,  whereby  the  liability  for  corporate  debts 
is  thrown  upon  the  other  stockholders,  even  though  sanctioned  by  a  majority. 
Greeory  v.  Patchett,  88  Beav.  695.  No  right  exists  to  diminish  the  capital 
8to<£,  or  issue  preferred  stock  in  lieu  of  ordinary  stock,  even  on  the  pay- 
ment of  a  bonus,  to  the  detriment  of  the  minority.    Kent «.  Quicksilver 
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Mining  Co.,  78  N.  Y.  159.  Nor  can  the  rights  and  liabilities  of  stockhold- 
ers be  changed  if  fixed  by  the  charter.  Kennebec  R.  Oo.  v,  Kendall,  31 
Me.  470;  Free  Schools  «.  Flint,  18  Mete.  589. 

Among  other  instances  of  fraudulent  manipulation  of  companies  and  their 
property  may  be  noted  the  following:  In  JacKSOn  «.  Ludeling,  21  Wall.  616, 
the  vlcksburg,  Shreveport  &  Texas  R  Co.  owned  property  worth  more  than 
two  millions.  It  owed  about  three  quarters  of  a  million  in  mortgage  bonds, 
on  which,  being  embarrassed,  it  was  unable  to  meet  the  accrued  interest. 
Pursuant  to  resolutions  of  the  stockholders  the  directors  appointed  the  presi- 
dent to  arrange  to  sell  the  road  to  any  othor  company  wno  could  put  it  in 
repair,  complete  it,  "  and  pay  the  debts  of  the  company."  One  Gordon  con- 
ceived a  scneme  of  forcing  a  sale  under  the  mortgage,  there  being,  as  he 
represented,  ''a  probability  of  a  very  decided  speculation  from  the  sale.'' 
He  purchased  for  $640  four  of  the  company's  f  1000  mortgage  bonds,  on 
which.! 720  interest  was  due  and  unpaid.  Without  notice  to  any  other  bond- 
holders he  applied  to  a  court  and  obtained  an  ex-parte  order  for  a  sale  of  the 
road  under  the  mortgsge.  Then  Ludeling  and  several  of  the  directors  who 
had  combined  to  buy  out  the  company  associated  with  Ck>rdon.  Meanwhile 
otheiLbondholders  met  and  commissioned  one  Home  to  go  to  Monroe,  where 
the  GorddU  party  were  operating,  to  have  the  road  sold,  i|nd  purchased  by 
trustees  tdlte  selected  by  the  bondholders  and  other  creditors  of  tiie  company. 
They  further  proposed  a  plan  to  adjust  the  indebtedness  of  the  old  company 
and  to  organize  a  new  one.  At  New  Orleans  Home  met  €k>rdon,  and  for  the 
first  time  learned  of  the  proceedings  to  sell  the  road.  He  went  to  Monroe 
and  sought  to  postpone  the  sale,  but  failed,  and  was  persuaded  **  for  himself 
and  his  friends"  to  become  one  of  the  Gh>rdon  party.  That  combination  ap- 
pointed appraisers  who  valued  the  property  at  $75,000.  It  was  then  put  up 
for  sale,  tne  sheriff  imposing  this  condition  upon  purchasers:  that  whoever 
purchased  should  then  and  there  cash  any  interest  coupons  due  and  unpaid 
which  might  be  presented.  The  first  bid  was  Branner  &  Co.%  who  offered 
$550,000  for  the  property.  "  Then  ensued,"  says  Mr.  Justice  Strong,  **  what 
we  must  regard  as  a  most  remarkable  effort  to  prevent  an  adjudication  to 
these  bidders  and  an  acceptance  by  the  sheriff  of  their  bid.  Ludelinfi^,  for 
himself  and  his  associates,  and  acting  as  their  chief  agent,  presented  one 
hundred  and  fifty-four  of  the  mortgage  bonds,  four  of  which  were  Gordon^ii, 
one  Bry's  (an  officer  of  the  road),  and  most,  if  not  all,  of  the  remainder  ob- 
tained from  Home,  and  demanded  immediate  payment  of  the  past-due 
coupons.  He  had  no  right  to  make  such  a  demand.  He  knew  the  bonds 
had  been  placed  in  Home's  hands  /or  other  piuposes.  He  knew  that  it  was 
a  breach  of  faith  in  Home  to  allow  them  to  be  tnus  used,  and  a  fraud  upon 
their  owners  thus  to  use  them.  Stubbs  (an  associate  of  Ludeling  and 
€k)rdon)  presented  seventy-two  coupons  taken  from  other  bonds,  and  atoo  de- 
manded immediate  payment.  And  he  had  no  authority  to  make  such  use 
of  those  coupons.  They  had  been  placed  in  his  hands  for  another  purpose, 
which  failed,  and  their  owners  had  directed  them  to  be  returned.  Bry  also 
had  one  bond,  and  he  presented  it  with  its  coupons.  This  one  bond  with 
the  four  of  Gordon  were  all  tnat  there  was  any  authority  to  present.  Yet 
the  confederates,  taking  advantage  of  Home's  breach  of  trust,  and  of  Stubbs's 
unauthorized  act,  were  enabled  to  present  the  coupons  of  one  hundred  and 
fifty-four  bonds  and  part  of  the  coupons  of  thirty-six  other  bonds  for  imme- 
diate payment.  The  sheriff  joined  in  the  demand,  and,  because  Branner  & 
Co.  were  unable  at  once  to  pay  this  unauthorized  claim,  he  set  up  the  property 
again  immediately  for  ssle,  when  it  was  struck  off  on  Ludeling's  bid  of 
$50,000  to  the  persons  we  have  named  (the  confederacy).  This  was  on  Sat- 
urday, late  in  the  af temoon,  and  on  Monday  next  following  the  sheriff's  deed 
was  delivered;  but  the  bidders,  though  receipting  in  part  to  each  other,  have 
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still  in  their  hands  the  whole  of  their  bid  except  $468.75,  the  amount  of 
costs  paid  to  the  sheriff. 

Upon  these  facts,  the  court,  at  the  suit  of  six  hundred  and  sixty  of  the 
bondholders,  set  aside  the  sale,  declared  the  mortgage  still  a  lien,  appointed 
a  receiver,  and  declared  other  necessary  relief.  Commenting  upon  such  of 
the  directors  as  were  associates  of  €k>rdon,  among  whom  were  some  that  were 
bondholding  creditors,  the  coiurt,  by  Mr.  Justice  Strong,  says:  ** They  had 
no  ri^ht  to  join  hands  with  Qordon.  They  had  no  right  to  enter  into  or 
participate  in  a  combination  the  object  of  which  was  to  divest  the  company 
of  its  property  and  obtain  it  for  themselves  at  a  sacrifice  or  at  the  lowest  price 
possible.  They  had  no  right  to  seek  their  own  profit  at  the  expense  of  the 
Gompanv,  its  stockholders,  or  even  its  bondholders.  Such  a  course  was  for- 
bidaen  by  their  relation  to  the  company.  It  was  their  duty,  to  the  extent  of 
their  power,  to  secure  for  all  those  whose  interests  were  in  their  charge  the 
highest  possible  price  for  the  property  which  could  be  obtained  for  it  at  the 
aheriflTs  sale.  They  could  not  rightfully  place  themselves  in  a  position  in 
which  their  interests  became  adverse  to  those  of  eUher  the  stockholders  or 
the  bondholders.'^ 

Tiiis  case  has  been  alluded  to  as  an  instance  of  railway  ''  wrecking."  Such 
instances  are  not  uncommon.  Equity  will,  at  the  suit  of  any,  however  small, 
minority  of  dehnuded  stock-  or  bond-holders,  set  aside  such  transactions. 
ICenier  «.  Hooper  Telegraph  Works,  L.  R.  9  Ch.  850;  Salomons  «.  Lang,  13 
Beav.  880;  Gregory  e.  Patchett,  88  Id.  595;  In  re  Bank  of  Gibraltar,  L.  R. 
1  Ch.  68;  Robinson  «.  Smith,  8  Paige,  222;  Percy  e.  Millaudon,  8  Mart.  N. 
S.  88;  Peabody  v.  Plint,  6  Allen,  52;  Dudge  «.  Woolsey,  18  How.  881; 
Brown  e.  Vandyke,  8  K.  J.  Eq.  795;  Eenneb^  etc.,  R  Co.  v.  Portland,  etc., 
R  Co.,  54  Me.  178;  Colquitt  «.  Howard,  11  Ga.  656;  Forbes  «.  Whitock,  8 
Bdw.  Ch.  446;  Greaves  v.  Gouge,  69  N.  T.  154;  Butts  «.  Wood,  87  Id.  817; 
Hazard  «*  Dorant,  11  R  L  195. 


OOMMONWEALTH 

V. 

BoflTOH  ASD  AuBAinr  B.  Co. 

(Ad9anee  0<m^  Miusaeihusau.    June  80,  1886.) 

Under  St.  of  Mass.  1882,  c.  121.  the  Boston  &  Albany  R  Co.  was  author- 
ized to  distribute  among  its  stocknolders  the  shares  of  stock  purchased  by 
it  from  the  commonwealth  under  the  provisions  of  said  act;  and  such  dis- 
taribution  is  not  a  violation  of  Pub.  St.  c.  112,  §  61,  forbidding  a  raibroad 
company  from  declaring  a  stock  dividend  without  authority  of  the  general 
court 

TmB  was  an  inf ormation  prajing  for  an  injunction  to  restrain 
the  Boston  &  Albany  R.  Co.,  its  agents  and  attorneys,  from  dis- 
tributing among  the  stockholders  of  the  corporation  certain  shares 
of  stock  purchased  by  the  corporation  of  the  commonwealth,  and 
that  the  stock  distnbxLted  be  declared  yoid.    Hearing  in  the  su- 
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preme  conrt,  before  Field,  J.,  who  dismissed  the  information,  and, 
the  plaintiff  appealisg,  reserved  the  case  for  the  consideration  of 
the  fnll  coort.    The  material  facts  appear  in  the  opinion. 

K  «/.  Sherman,  Attomej-General,  and  J?l  Jf.  iShep(Mrdy  Assist 
ant  Attorney-General  for  the  commonwealth. 

A.  L.  SotUe  for  defendant. 

0.  Allen,  J. — Pub.  St  c.  112,  §  61,  forbids  a  railroad  corpora- 
tion withont  authority  of  the  general  conrt  to  increase  its  capital 
stock  beyond  the  fixed  mazimnm,  to  declare  stock  dividends,  to 
divide  the  proceeds  of  the  sale  of  stock  among  its 
SmDS?  '  nl-  stockholders^  or  to  issue  certificates  of  stock  when  the 
par  valae  of  the  shares  so  issued  is  not  first  paid  in 
cash  to  its  treasurer.  It  is  contended,  on  the  part  of 
the  commonwealth,  that  the  actual  and  intended  distribution  of 
shares  by  the  defendant  are  in  violation  of  this  section ;  such  dis- 
tributions being  stock  dividends.  Literally  they  are  so;  but  it  is 
certainly  open  to  srave  doubt  whether  a  division  of  shares  which 
have  once  been  f ufiy  paid  for  to  a  corporation,  and  have  since  been 
purchased  by  such  corporation  with  its  surplus  earnings,  would 
fall  within  the  mischief  intended  to  be  guarded  against  by  the 
statutes,  and  properly  be  termed  ^'^  stock  dividend?'  within  its 
meaning.  We  give  no  further  consideration  to  this  question,  be- 
cause the  surplus  eamiuffs  do  not  appear  to  be  sufScient  fully  to 
cover  the  distribution  which  the  second  information  alleges  is  in- 
tended, and  because  we  are  of  opinion  that  the  information  must 
be  dismissed  upon  another  ground ;  namely,  that  by  a  fair  con- 
struction of  St.  1882,  c.  121,  the  authority  of  the  genertd  court 
was  given  for  the  division  of  the  shares  in  question. 

The  commonwealth  sustained  towards  the  defendant  a  double 
relation,  as  sovereign  and  as  shareholder.  Wishing,  as  share- 
holder, to  negotiate  an  exchange  of  its  shares  for  bonds  of  the  cor- 
Fiora.  poration  on  certain  terms,  it  exacts,  as  sovereign,  that 

upon  such  assignment  to  the  corporation  of  the  shares  the  corpora- 
tion shall  hold  and  dispose  of  the  same  as  its  absolute  property. 
It  was  known  that  the  corporation  had  undivided  surplus  earnings 
to  a  larffe  amount,  which  entered  into  and  increased  the  market 
value  of  the  shares.  At  the  end  of  the  first  fiscal  year  after  the 
passage  of  the  statute  of  1882  these  surplus  earnings  amounted  to 
92,682,921.  It  is  implied  in  the  information,  and  conceded  in  the 
argument,  that  these  surplus  earnings  might  have  been  divided 
among  the  stockholders.  The  price  of  the  shares  transferred  by 
the  commonwealth  was  $3,858,400.  The  statute  of  1882  in  ex- 
press terms  authorized  the  corporation  to  dispose  of  the  shares 
oomnucnoM  sssigned  to  it  by  the  commonwealth ;  but  on  the  literal 
OF  WATOTB.  construction  of  Pub.  St  c.  112,  §  61,  now  insisted  on, 
the  corporation  would  not  be  at  liberty  to  divide  the  proceeds  of 
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such  sale  among  its  stockholders  even  to  an  amount  equivalent 
to  its  surplus  earning.  The  fact  that  the  payment  for  the  shares 
was  made  wholly  in  Donds,  instead  of  being  made  partly  in  bonds 
and  partly  by  the  direct  application  of  surplus  earnings  in  the 
form  of  cash  or  cash  assets,  cannot  be  of  such  significance  as  to 
chan^  the  rights  and  obligations  of  the  corporation.  Its  financial 
condition  would  in  effect  remain  {he  same.  Upon  the  construc- 
tion contended  for  by  the  commonwealth,  if  surplus  earnings  had 
been  used  directly  in  payment  for  these  shares,  the  corporation 
would  thereby  have  lost  the  power,  in  any  form,  to  divide  such 
earning,  or  their  equivalent,  among  its  stockholders;  and  the 
authority  to  purchase,  hold,  and  dispose  of  the  shares  so  assigned 
to  it  as  its  absolute  property,  would  be  a  restriction  instead  of  a 
privilege.  But  the  legislature  plainly  were  intending  to  confer  a 
privilege, — to  add  something  to  the  powers  which  the  corporation 
would  otnerwise  have  possessed.  It  is  argued  that  the  intention 
was  to  free  the  shares  irom  certain  trusts  theretofore  existing,  and 
enable  the  corporation  to  own  and  hold  its  own  shares,  „ 
since  otherwise  ihey  would  have  been  cancelled  ipso  »ot  kxtih- 
Jucto,  We  are  not  aware  of  any  such  trusts  that  would  tJSSSr  ?o 
not  be  extinguished  by  the  mere  transfer  of  the  shares ;  ^*^"^'^" 
and  it  has  not  been  considered  in  this  commonwealth  that  shares 
in  a  corporation  are  necessarily  extinguished  by  being  transferred 
to  the  corporation,  so  that  they  cannot  be  reissued,  or  that  the 
amount  of  capital  stock  is  thereby  reduced.  Crease  v.  Babcock, 
10  Mete.  656,  557;  American  Eaalway  Frog  Co.  v.  Haven,  101 
Mass.  402 ;  Dupee  v.  Boston  Water-power  Co.,  114  Mass.  37,  43. 
Nor  has  such  a  rule  prevailed  in  tnis  country  generally.  City 
Bank  v.  Bruce,  17  N.  i .  507 ;  Coleman  v.  Colunaoia  Oil  Co.,  51 
Pa.  St.  74 ;  State  v.  Smith,  48  Vt.  266,  285 ;  Williams  v.  Savage 
Manufg.  Co.,  3  Md.  Ch.  418,  452 ;  Taylor  v.  Miami  Exp.  Co.,  6 
Ohio,  176,  219 :  Eobison  v.  Beall,  26  Ga.  17,  28 ;  Hartridge  v. 
Bockwell,  R  M.  Gharlt.  260.  See,  also.  Currier  v.  Slate  Co.,  56 
N.  H.  262,  268. 

There  was  therefore  no  occasion  to  add  the  clause  in  question 
for  the  purpose  suggested  in  the  argument  for  the  commonwealth. 
These  purposes  fai^g  as  an  explanation,  no  other  purpose  is  sug- 
gested to  account  for  the  language  of  the  statute.  We  are  left  to 
put  such  a  construction  upon  it  as  it  naturally  bears,  in  view  of 
the  drcumstances  under  which  the  statute  was  passed,  having  re- 
gard to  the  financial  condition  of  the  corporation,  and  to  the  posi- 
tion of  the  State  as  a  contracting  party,  certainly  intending  to  offer 
to  the  corporation  some  inducement  to  make  the  purchc^.  The 
natural  meaninj?  of  the  words  used  imports  an  authority  to  dispose 
absolutely  of  all  the  purchased  shares  free  from  all  conditions  and 
restrictions.  They  are  classed  together  as  a  whole.  Whatever 
authority  is  given  in  respect  to  any  of  them  is  given  in  respect  to 
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all.  It  can  hardly  be  supposed,  nnder  any  circnmstances,  that  the 
legislature  would  intend  to  restrict  the  distribution  of  purchased 
shares  equal  in  value  to  the  amount  on  hand  of  surplus  earnings 
which  might  be  distributed  at  the  pleasure  of  the  corporation. 
Looking  at  the  whole  statute,  we  are  brought  to  the  conclusion 
that  the  past  and  contemplated  action  of  the  corporation  is  within 
its  authority.    Information  dismissed. 

Stock  Dividends.— See  Qordon's  Sx'n  e.  Richmond,  etc,  R.  Co.,  and  note, 
22  Am.  &  Bug.  B.  B.  Gas.  88. 


Wallace 

V. 

ToWNSEZID. 

(48  Ohio  StaU,  687.) 


An  offer  la  writing  to  subscribe  to  the  capital  stock  of  a  raihoad  company, 
conditioned  upon  the  construction  of  its  Ime  of  road  along  its  desginated 
route,  is  revocable,  at  the  option  of  the  party  making  such  offer,  at  any  time 
before  its  delivery  to  and  acceptance  by  such  company;  and  his  death  be- 
fore sach  delivery  and  acceptance  works  such  revocation. 

Ebbob  to  district  court,  Jefferson  cfounty. 

The  Cleveland,  Tuscarawas  Yalley  &  Wheeling  R  Go.  brought 
its  action  in  the  court  of  common  pleas  of  Jefferson  county, 
upon  the  subscriptions  set  out  in  the  findings  of  fact  which 
appear  below,  against  William  H.  Wallace  and  Spalding  K.  Wal- 
lace, executors  of  Henry  Wallace,  deceased,  for  the  recoveiy  of  the 
amount  claimed  to  be  due  upon  such  subscriptions.  The  trial 
court,  upon  the  request  of  each  party,  stated  its  findings  of  fact  and 
conclusions  of  law  separately,  as  follows : 

"  That  in  the  early  part  of  the  year  1877  the  Cleveland,  Tus- 
carawas Valley  &  Wheeling  R.  Co.  being  a  railroad  company 
duly  incorporated  under  the  laws  of  the  State  of  Ohio,  owning 
and  operating  a  railroad  from  the  mouth  of  Black  River,  on 
Lake  Erie,  to  TJrichsville,  in  Tuscarawas  county,  and  contem- 
plating an  extension  of  its  road  beyond  TJrichsville,  proposed  to 
make  such  extension,  by  way  of  the  valley  of  Stillwater  and  the 
valley  of  Wheeling  creek,  to  the  Ohio  river  at  Bridgeport,  oppo- 
site tne  city  of  Wheeling,  provided  that  subscriptions  to  the  capi- 
tal stock  of  said  company  would  be  made  by  persons  residing  alon^ 
the  line  of  such  proposed  extension,  and  m  the  neighborhood  of 
the  southern  terminus  thereof,  aggregating  the  sum  of  $250,000. 
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That  citizens  of  Wheeling,  knowing  of  such  proposition,  and  be- 
ing desirous  to  promote  such  extension,  held  a  pubHc  meeting, 
and  at  such  meeting  appointed  a  committee  to  solicit  subscriptions 
to  the  capital  stock  of  said  company.  That  Henry  Wallace,  the 
testator  of  the  defendants,  then  in  full  life,  was  present  at  the 
meeting,  and  thereafter,  at  the  solicitation  of  said  committee,  sub- 
scribed, in  a  book  furnished  by  the  committee,  a  paper  writing,  of 
which  the  following  is  a  copy :  '  We,  the  undersigned,  do  hereby 
respectively  subscribe  to  the  capital  stock  of  the  Cleveland,  Tusca- 
rawas Valley  &  Wheeling  R.  Co.  the  number  of  shares,  fifty 
(50)  dollars  each,  we  have  set  opposite  our  respective  signatures, 
upon  the  conditions  that  the  contemplated  extended  line  of 
the  railroad  of  said  railway  company  shall  be  located  in  the  valleys 
of  Stillwater  and  Wheeling  creeks  to  the  Ohio  river,  in  the  town 
of  Bridgeport,  Ohio,  opposite  the  city  of  Wheeling,  and  thence 
along  the  west  bank  oi  said  river  to  a  point  on  saidriver  in  the 
town  of  West  Wheeling,  Ohio ;  and  as  soon  as  said  railroad  shall 
be  so  located,  and  the  work  of  construction  commenced  in  Wheel- 
ing Creek  valley,  we  agree  to  take  the  number  of  shares  aforesaid, 
and  then  agree  to  pay  five  (5)  dollars  on  each  share  of  said  stock 
so  by  us  suDscribeo,  and  the  residue  thereafter  in  such  instalments 
and  at  such  times  and  places  as  may  be  required  by  the  directors 
of  said  company ;  but  said  installments  shall  not  exceed  ten  (10) 
per  cent  per  month  from  the  time  when  said  first  payment  shall 
oecome  due  as  aforesaid.  It  is  hereby  further  conditioned  that 
these  subscriptions  shall  not  be  binding  unless  the  work  of  con- 
struction shall  be  commenced  on  or  before  July  1, 1877.  [Signed] 
H.  Wallaob,  20  shares,' — ^and  delivered  said  book  to  said  commit- 
tee ;  such  paper  writing  having  been  previously  subscribed  by  di- 
vers other  persons.  And  said  Henry  Wallace  afterwards,  at  the 
solicitations  of  said  committee,  subscribed,  in  another  book  fur- 
nished by  the  committee,  another  paper  writing,  of  which  the  fol- 
lowing is  a  copy :  *  We,  the  undersigned,  do  hereby  respectively 
subscribe  to  the  capital  stock  of  the  Cleveland,  Tuscarawas  Val- 
ley &  Wheeling  R.  Co.  the  number  of  shares  set  opposite  our 
names,  of  fifty  dollars  each,  on  the  conditions  that  said  railway 
shall  be  constructed  to  the  Ohio  river  opposite  the  city  of  Wheel- 
ing, by  the  valley  of  Wheeling  creek ;  and  as  soon  as  the  work  of 
construction  is  commenced  of  said  railway  on  said  creek,  before 
July  1, 1877,  we  agree  to  pay  five  dollars  on  each  share  so  sub- 
scribed, and  the  residue  thereafter  in  such  instalments,  at  such 
times  and  places,  and  to  such  person  or  persons,  as  may  be  required 
by  the  directors  of  said  railway ;  but  said  instalments  shall  not  ex- 
ceed ten  per  centum  per  month  after  said  first  payment  shall  be- 
come dae  as  aforesaid.  Wheeling,  West  Va.,  March  1,  1877. 
[Signed]  H.  Wallace,  by  D.  C.  L.,  20  shares,' — ^and  delivered 
said  last-mentioned  book  to  said  committee;  such  last-mentioned 
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paper  writing  having  been  previonsly  subscribed  by  divers  other 
persons.  Anerwards  the  said  Henry  Wallace  depsoted  this  life ; 
said  books  still  remaining  in  the  custody  of  said  committee.  Af- 
ter the  death  of  said  Henry  Wallace,  and  all  the  subscriptions  to 
the  capital  stock  of  said  oompanv  which  could  be  procured  along 
the  line  of  said  proposed  extension,  and  in  the  neighborhood  of 
the  southern  temmus  thereof,  had  been  obtained,  and  which  aggre- 
gated a  sum  less  than  $250,000,  at  the  instance  of  surviving  sub- 
scribers, the  evidences  of  all  subscriptions  which  had  been  so  pro- 
cured, including  the  books  aforesaid,  were  tendered  to  said 
company,  and  said  company  accepted  the  same  as  subscriptions  to 
the  capital  stock  of  the  company,  and  agreed  to  extend  said  rail- 
road as  had  been  proposed  as  aforesaid,  and  from  the  town  of 
Bridgeport,  along  tne  west  bank  of  the  Ohio  river,  to  a  point  on 
said  river  in  the  town  of  West  Wheeling,  Ohio.  That  at  the  time 
when  said  company  accepted  said  subscriptions  and  agreed  to  make 
such  extension,  the  officers  of  the  company  had  no  notice  or  infor- 
mation whatever  of  the  death  of  Henry  Wallace ;  and  that  the 
company  did,  before  the  first  day  of  Julv,  a.d.  1877,  commence 
the  construction  of  said  railroad  in  the  valley  of  Wheeling  creek, 
and  did,  within  a  reasonable  time  thereafter,  fully  complete  the 
same.  And  the  court,  being  of  the  opinion  that  upon  the  facts  so 
found  the  law  of  this  case  is  with  the  plaintiff,  does  consider  and 
adjudge  that  the  plaintiff  recover  of  the  defendant  the  sum  of 
twenty  six-hundred  and  four  dollars  and  forty-four  cents,  and  also 
their  costs  herein  expended,  taxed  at  $ ,  to  be  made  of  the 

S;oods  and  chattels  and  effects  which  were  of  the  said  Henry  Wal- 
ace  remaining  in  their  hands  to  be  administered." 

The  district  court  affirmed  the  judgment  so  rendered  upon  these 
findings  of  fact.  To  reverse  these  judgments  the  present  proceed* 
ing  is  prosecuted  against  Oscar  Towusend,  receiver  of  the  plaintiff 
below. 
Da/nid  Peck  and  Wm.  P.  Hays  fc^plain tiffs  in  error. 
Alexamder  <Sk  Macdonald  and  J.  W.  Tyler  for  defendants  in 
error. 

Owen,  J. — As  we  rest  the  disposition  of  this  case  upon  the  sin- 
gle question  whether  the  facts  found  by  the  trial  court  were  suffi- 
cient to  authorize  the  judgment  rendered  by  it,  none  of  the  other 
numerous  questions  which  the  record  presents  are  dis- 
SSiiS"IuKSS  cussed  in  this  opinion.  By  the  finoings  of  fact  it 
Srr™  '^"^  will  be  seen  that  the  railroad  company  proposed  to  con- 
struct its  line  of  road,  over  a  designated  route,  to  the 
Ohio  river  opposite  the  city  of  Wheeling,  provided  that  subscrip- 
tions to  its  capital  stock  would  be  made  oy  persons  residing  along 
the  proposed  line,  and  near  the  southern  terminus  thereof  c^i*^ 
gating  the  sum  of  $250,000 ;  that  Henry  Wallace  with  other  citi- 
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zens  of  Wheeling,  knowing  of  sncli  proposition,  and  being  desirons 
to  promote  snch  extension,  held  a  public  meeting  and  appointed  a 
committee  to  solicit  subscriptions  to  the  capital  stock  oi  the  com- 
pany ;  that  Wallace  thereafter,  at  the  solicitation  of  this  commit- 
tee, signed  the  two  papers  declared  npon,  each  in  a  book  furnished 
hy  the  committee ;  that  other  persons  had  previously  signed  these 
subscriptions ;  that  upon  his  siting  these  writings,  respectively, 
he  delivered  them  to  the  committee ;  that  he  soon  thereafter  died, 
— ^these  books  remaining  in  the  hands  of  the  committee ;  that  after 
his  death,  and  when  au  the  subscriptions  to  stock  had  been  pro- 
cured along  the  proposed  line,  and  near  the  southern  terminus, 
that  the  committee  was  able  to  secnre,  which  aggregated  less  than 
the  proposed  $250,000,  the  evidences  of  all  these  subscriptions, 
were,  at  the  instance  of  the  surviving  subscribers,  tendered  to 
and  accepted  by  the  company,  which  then  agreed  to  extend  its 
line  of  road  as  Had  before  been  proposed ;  that  at  the  time  of  such 
acceptance  and  agreement  the  officers  of  the  company  had  no  no- 
tice  or  inf onnation  of  the  death  of  Hemy  WaUace ;  that  before 
the  first  day  of  July,  1877,  the  company  commenced  the  construc- 
tion of  the  proposed  extension,  and  did,  within  a  reasonable  time 
thereafter,  luUy  complete  it. 

Did  the  estate  of  Menrv  Wallace  become  bound  by  these  sub- 
scriptions upon  their  dehvery  to  and  acceptance  by  the  railroad 
company? 

The  proposition  of  the  company  was  made  at  large,  and  not  to 
these  subscribers  more  than  to  any  others  who  should  first  sub- 
scribe the  required  $250,000.  It  does  not  even  appear  ^ 
that  the  compaDy  knew,  at  any  time  prior  to  Wallace's  ^^^.to 
death,  of  the  existence  of  this  committee,  or  that  these  ^"^^^^ 
subscriptions  were  being  procured.  The  company  was  not  bound 
to  accept  Wallace's  subscription  at  any  time  during  his  life.  It 
had  made  no  agreement  witn  Wallace  nor  with  his  co-subscribers. 
So  far  as  the  findings  show,  the  company  had  no  knowledge  that 
Wallace  had  subscribed,  and  nothing  was  done  by  it  on  the  faith 
of  his  subscription  prior  to  his  death.  Suppose  that  another  com- 
mittee, having  heard  of  the  proposition  of  the  company,  had  suc- 
ceeded in  procuring  the  requisite  $250,000  in  subscriptions,  ten- 
dered it  to  the  company,  which  had  accepted  it,  and  a^eed  to 
perform  its  conditions,  before  this  committee  had  tendered  its 
subscriptions,  would  it  be  contended  that  the  company  would  have 
been  under  any  obligations  to  accept  them?  If  anything  is 
claimed  from  the  proposition  of  the  company,  and  its  acceptance 
by  the  subscribers,  it  is  a  sufficient  answer  to  say  that  the  condi- 
tions of  the  proposition  have  never  to  this  day  been  performed  ; 
that,  after  the  death  of  Wallace,  his  surviving  subscribers,  finding 
that  they  had  failed  to  raise  the  amount  which  the  company  had 
demanded  in  its  proposition,  proposed  new  terms  to  the  company, 
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— tendered  a  less  amoant  in  subscriptions,  which  was  accepted, — 
and  thereupon,  for  the  first  time  in  the  nistorj  of  these  titansac- 
tions,  the  company  agreed,  on  its  part,  to  perform  the  conditions 
upon  which  the  subscriptions  were  made.  And  this  was  a  new 
contract,  to  which  Wallace  was  never  a  consenting  party.  Thus 
we  see  that  the  negotiations  which  actually  led  to  the  creation  of 
mutual  and  binding  obligations  between  the  company  and  the  sur- 
viving subscribers  transpired  after  the  death  of  Wallace. 

It  is  maintained,  however,  that  various  persons  subscribed  after 
Wallace,  and  on  the  faith  of  his  subscription.  This  does  not  ap- 
pear from  the  findings  of  fact.  For  all  that  is  shown  by  this 
finding  Wallace  may  have  been  the  very  last  subscriber.  If  these 
surviving  subscribers  consented  to  the  delivery  to  the  company  of 
a  dead  man's  subscription,  they  are  in  no  situation  to  complain.  It 
is  also  maintained  that  the  company  built  the  road  on  the  faith  of 
the  subscription  of  Wallace  and  his  co-siibscribers.  It  appears 
that,  at  the  time  of  the  company's  acceptance  and  agreement,  its 
officers  had  no  knowledge  of  Wallace's  death,  but,  so  far  as  the 
record  shows  to  the  contrary,  it  began  the  work  with  full  knowl- 
edge that  this  committee  had  tendered  it  a  dead  man's  paper. 
Counsel  for  the  company  maintain  that  ^^  the  committee  so  often 
referred  to,  which  took  these  subscriptions,  was  i*ather  the  agent 
of  the  railway  company  than  of  Wallace ;  .  .  .  the  company  hav- 
ing ratified  their  action."  If  this  view  is  tenable,  then,  by  a  familiar 
rule,  notice  to  this  commttiee  was  notice  to  the  company  of  the 
death  of  Wallace ;  for  it  will  be  observed  that  there  is  no  finding 
that  the  company  had  no  notice  of  Wallace's  death,  but 
cSmSrrow  ™  that  its  officcrs  had  none.  Ordinarily,  notice  is  carried 
flOBXBEBSDBATH  ^^  ^  corporatiou  through  its  officers,  but  not  necessarily 
so.  While  its  officers  are,  in  a  sense,  a^nts,  its  agents  are  not  nec- 
essarily officers.  Hence,  if  this  committee  was  the  agent  of  the 
company,  by  reason  of  the  ratification  of  its  acts  by  the  latter,  no- 
tice to  the  committee  was  notice  to  the  company ;  and  it  would 
be  incumbent  on  the  latter  to  show  that  its  ag^nt  had  no  notice  of 
the  death  of  Wallace.  This  is  not  shown.  We  do  not  deem  it 
necessary,  however,  to  rest  our  determination  upon  this  view. 

Until  some  action  is  taken  on  the  basis  of  a  subscription  to  a 
benevolent  or  other  enterprise,  it  may  be  revoked,  "  The  promise 
spMCEiFTiow.  in  such  case  stands  as  a  mere  ofier,  and  may,  by  neces- 
bia"  "^  '  sary  implication,  be  revoked  at  any  time  before  it  is 
acted  on.  It  is  the  expending  of  money,  etc.,  or  incurring  of  legal 
liability  on  the  faith  of  a  promise,  which  gives  the  right  of  action, 
and  without  which  there  is  no  right  of  action.  TTntif  action  upon 
it,  there  is  no  mutuality,  and  being  only  an  offer,  and  susceptible 
of  revocation  at  any  time  before  being  acted  upon,  it  follows  that 
the  death  (or  insanity)  of  the  promisor,  before  the  offer  is  acted 
upon,  is  a  revocation  of  the  offer."    Pratt  v.  Trustees,  93  111.  475. 
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See,  also,  Beach  v.  Church,  96  IlL  179 ;  1  Whart.  Cent.  J§  12, 
528 ;  Poll.  Cont.  20 ;  Dickinson  v.  Dodds,  2  Ch.  Div.  475 ;  Tayloe 
V.  Insurance  Co.,  9  How.  390 ;  1  Eedf .  Rys.  *203. 

Here  was  an  unaccepted  conditional  snbscription  by  Wallace  to 
the  capital  stock  of  the  company.  Indeed,  looldng  to  its  substance 
and  plain  intent,  rather  than  to  its  form,  we  find  it  to  ookditiohal 
be  no  more  than  an  ofEer  to  subscribe  to  stock  upon  "otbcriptiom. 
certain  named  conditions.  It  was  not  a  subscription  to  stock  in 
the  ordinary  sense  of  that  term.  The  company  was  not  a  party  to 
it,  and  was  under  no  obligation  to  accept  it  at  any  time  during  the 
life  of  Wallace.  It  was  at  best  an  unaccepted  proposal.  Befoi*e 
its  acceptance,  and,  indeed  (so  far  as  it  is  made  to  appear  to  us), 
before  the  party  to  whom  it  was  made  had  notice  of  it,  the  pro- 
poser died.  It  was  a  proposal  capable  of  revocation  at  any  time 
before  acceptance,  and  aeath  worked  its  complete  revocation. 
There  was  error  in  rendering  judgment  upon  it  against  the  defend- 
ants  below,  for  which  em>r  the  judgments  below  are  reversed. 

Conditional  Subscription  to  Stoclci — See  SaginaYy  etc.,  R  Co.  v.  Chappell, 
22  Am.  &  Enc^.  R.  R.  Oas.  16,  and  note  to  case,  19;  Bkowhegan,  etc.,  K.  Co. 
9.  Kimnnan,  lo.  18. 
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V. 

Bmtth 

(76  Alabama  BeportSj  573.) 

Corporations  can  only  exercise  powers  which  are  expressly  granted,  implied 
powers  necessary  to  carry  expressed  powers  into  effect,  and  incidental  powers 
pertaining  to  the  purposes  of  their  creation. 

The  Central  Rulroad  &  Banking  Co.,  a  Georgia  corporation,  has  no  ex- 
press, implied,  or  incidental  power  to  own  and  operate,  in  association  with  a 
nBtural  person,  a  steamboat  on  the  Chattahoochee  River. 

A  corporation  which  engages  in  a  business  that  is  tdtra  vires  is  liable  for 
tbe  torts  of  its  agents  conmutted  in  the  course  of  their  employment  in  said 
business. 

Where  the  officers  or  agents  of  a  corporation  engage  in  a  business  which  is 
ti^^ra  fnresy  the  corporation  is  .not  liable  for  the  negligent  or  wrongful  acts  of 
the  persons  employed  in  such  business,  unless  the  transaction  was  previously 
authorized  or  snbseauently  ratified  by  the  corporation. 

Agency,  ownership,  and  partnership  are  facts  which  cannot  be  proved  by 
general  reputation. 

The  record  of  a  judgment  in  a  suit  against  the  defendant  and  another, 


upon  an  instrument  which  did  not  purport  to  be  signed  in  the  partner- 
ship name,  is  inadmissible  as  an  aoi  '    ' 


an  aomission  of  partnership,  although  the 
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defendants  did  not  contest  the  question  of  partnership.  Generally  a  judg- 
ment cannot  be  used  as  evidence  by  one  party  in  a  subsequent  suit,  when  an 
opposite  decision  would  not  be  evidence  lor  the  adversary  party. 

The  acts  and  declarations  of  a  party  in  possession  of  property  are  admissi- 
ble to  exj^lain  his  possession,  but  not  to  prove  joint  ownersnip  or  partnership 
with  a  third  person^  without  notice  to  hmi,  or  his  knowledge  of  them. 

Appeal  from  the  CircTiit  Court  of  Barbour. 

Tried  before  the  Hon.  H.  D.  Clayton. 

This  action  was  brought  by  Andrew  J.  Smith  against  the 
appellant^  described  as  ^^a  corporation  created  by  the  laws  of 
Georgia,  and  doing  business  in  Alabama  by  agents,"  to  recover 
damages  for  inlnries  sustained  by  the  sinkinff  of  the  steamboat 
George  W.  Wylly,  on  the  11th  April,  1883,  wnile  running  on  Ae 
Chattahoochee  river  between  Columbus,  Georgia,  and  Apal^hicola, 
Florida ;  the  plaintiff  having  been  a  passen^r  on  the  boat  at  the 
time,  and  claiming  damages  for  personal  mjuries  sustained,  and 
also  for  the  loss  of  his  baggage.  The  complaint  alleged  that  the 
defendant  corporation  was  a  common  carrier,  and  was,  in  connec- 
tion witii  one  Whitesides  (who  was  not  sued),  the  owner  and  pro- 
prietor of  said  steamboat,  and  engaged  in  running  and  operating  it 
for  the  transportation  of  passengers  and  freight  lor  a  reward ;  and 
that  the  accident  and  injury  were  caused  by  the  negligence  of  the 
ofScers  and  persons  in  charge  of  the  boat,  and  its  unsound  and  rotten 
condition.  The  defendant  pleaded  not  guilty,  and  a  special  plea 
which  averred,  in  substance,  that  it  had  no  authority  under  its  cnar- 
ter  to  engage  in  running  a  steamboat  on  the  Chat^oochee  Biver, 
and  that  the  persons  who  were  engaged  in  running  said  steamboat^ 
at  the  time  of  the  alleged  loss  and  injury,  were  not  the  agents  or 
servants  of  said  defendant.    Issue  was  joined  on  both  of  these  pleas. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff  intro- 
duced several  persons  as  witnesses,  who  testified  that,  at  and  before 
the  time  of  the  accident,  the  George  W.  Wylly  was  one  of  a  line 
of  steamboats  known  as  the  ^^  Central  Line,"  and  that,  according  to 
general  reputation,  said  boats  belonged  to  and  were  run  by  the  de- 
fendant corporation ;  and  the  court  admitted  this  evidence  against 
the  objection  and  exception  of  the  defendant  The  plaintijS  also 
offered  in  evidence  the  record  of  a  judgment  recovered  by  A.  C. 
Gordon  against  the  defendant  and  said  Whitesides  as  partners,  for 
damages  on  account  of  ^oods  lost  on  said  steamboat  at  the  time  of 
said  accident.  That  action  was  brought  in  the  circuit  court  of  Bar- 
bour county,  on  the  24th  October,  1882  j  and  the  judgment,  which 
was  rendered  on  the  7th  June,  1883,  recited  that  the  cause  was 
tried  "  on  issue  joined  on  the  plea  of  the  general  issue."  The 
plaintiff  offered  Uie  record  of  tnis  judgment  in  evidence,  in  con- 
nection with  the  testimony  of  the  attorney  for  the  plaintiff  therein, 
who  stated  that  the  judgment  was  paid  to  him  by  said  defendant 
corporation ;  for  the  purpose  of  showing,  as  the  bill  of  exceptions 
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recites,  ^^  that  there  was  no  denial  in  said  suit  that  thejr  owned  and 
operated  said  boat,  that  a  judgment  was  rendered  against  them,  and 
that  said  judgment  was  paid  by  them."  The  court  admitt^  the 
evidence,  and  the  defenaant  excepted.  The  plaintiff  offered  in 
evidence,  also,  a  certified  copy  of  the  certificate  of  enrolment  of 
said  steamboaat  as  a  coasting  vessel,  together  with  the  bond  and 
affidavit,  in  which  it  was  stated  bv  said  Whitesides  '^  that  he  owns 
one  twelfth,  and  the  Central  Sailroad  &  Banking  Co.  of  Savan- 
nah, Gboi^ia,  owns  eleven  twelfths  of  said  vessel.'^  In  connection 
with  this  evidence,  as  the  bill  of  exceptions  states,  ^^  plaintiff's  coun- 
sel stated  to  the  court  that  it  was  not  offered  for  the  purpose  of 
showing  title,  but  for  the  purpose  of  showing  the  enrolment  and 
r^stration  of  said  boat,  and  that  they  were  held  out  to  the  public 
as  part  owners  of  the  boat,  and  that  it  was  stuck  up  where  the  people 
could  see  it,  and  they  were  thus  held  out  as  the  owners  of  the  boat. 
No  testimony  was  onered  to  show  that  the  defendant  knew  of  such 
enrolment  or  bond."  The  court  admitted  the  evidence,  against  the 
defendant's  objection,  ^'  but  only  for  the  purpose  of  showing  that 
the  defendants  held  themselves  out  as  owners ;"  and  the  defendant 
excepted. 

The  defendant  read  in  evidence  the  charter,  or  act  of  the  Gen- 
eral Assembly  of  Georgia  by  which  it  was  incorporated,  originally 
by  the  name  of  the  Central  Bailroad  &  Canal  Co.,  which  was 
enanged  to  its  present  name  by  an  amendatory  act  approved  De- 
cember 14, 1835.  By  the  provisions  of  this  charter,  tne  corpora- 
tion was  authorized  to  construct  and  operate  a  railroad  between 
the  cities  of  Savannah  and  Macon,  Georgia,  and  also  to  carry  on  a 
banking  business ;  and  it  was  also  given  ^^fuU  power  and  authority 
to  carry  such  railroad  over  and  across  all  or  any  rivers,  creeks, 
waters,  or  water-courses  that  may  be  in  the  route  thereof,  by  any 
suitable  bridges  or  other  means ;  provided,  that  when  such  railroad 
shall  cross  any  navigable  water-course,  the  same  shall  not  be  so 
constructed  as  to  impede  the  navic^tion  thereof." 

The  defendant  requested  the  following,  with  other  charges : 

"  4.  If  the  jury  believe,  from  the  evidence,  that  the  defendant 
corporation  had  no  power  under  its  charter  to  own  or  operate  the 
Gteorge  W.  "Wylly  on  the  Chattahoochee  River,  on  the  11th 
April,  1883,  they  must  find  a  verdict  for  the  defendant"  The 
court  refused  this  chai^,  and  the  defendant  excepted  to  its  refusal. 

^'  5.  The  defendant  had  no  power,  under  its  cnarter,  to  own  or 
operate  the  steamboat  George  W.  Wylly  on  the  Chattahoochee 
ICiver  on  the  11th  April,  1883."  The  court  gave  this  charge  as 
asked,  but  afterwards  added  to  it,  on  request  of  the  plaintiff,  these 
words :  ^^  But  this  will  not  excuse  defendants,  if  the  evidence  shows 
they  did  operate  it ;"  and  to  this  addition,  or  explanatory  charge, 
the  defendants  excepted. 

^'  6»  The  defendant  cannot  be  held  liable,  by  implication,  for  an 
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act  it  had  no  power  to  perform  under  its  charter ;  and  if  the  jury 
believe,  from  the  evidence,  that  it  had  no  power  under  its  charter 
to  own  or  operate  boats  on  the  Chattahoochee  Biver,  on  the  11th 
April,  1883,  the  fact  (if  the  jury  so  find  the  fact)  that  it  held  itself 
out  as  owning  or  operating  said  steamboat  could  not  operate  to 
make  the  deiendant  liable  for  any  damages  to  plaintin  for  the 
negligent  management  of  said  steamboat  on  that  day."  The  court 
renised  this  charge,  and  the  defendant  excepted. 

"  7.  The  defendant  cannot  be  held  liable,  by  implication,  for  an 
act  it  had  no  power  under  its  charter  to  perform  ;  and  if  the  jury 
believe,  from  the  evidence,  that  the  defendant  had  no  power  under 
its  charter  to  own  and  operate  boats  on  the  Chattahoochee  Biver 
on  the  11th  April,  1888,  then  common  report  that  it  was  concern^ 
in  owning  or  operating  the  Greorffe  W.  WyUy  on  that  day,  even 
though  not  disputed  by  the  defenaant,  cannot  operate  to  render  it 
liable  in  damages  to  plaintiff,  for  the  negligent  management  of 
said  boat  on  that  day."  The  court  refused  to  give  this  charge, 
and  the  defendant  excepted. 

"  11.  The  court,  construiuff  the  defendant's  charter,  charges  the 
jury  that  this  corporation  did  not  have  the  authority  or  power  to 
own  or  operate  a  steamboat ;  and  this  charter  being  a  public  law  ' 
of  Georgia,  where  the  corporation  resides,  all  persons  are  charged 
with  notice  of  such  want  of  authority  or  power."  The  court  gave 
this  charge  as  asked,  and  afterwards  gave,  in  explanation  thereof, 
on  request  of  plaintiff,  a  charge  in  these  words :  ^^  But  this  will 
not  excuse  the  defendants'  negligence,  if  the  evidence  shows  they 
did  operate  it."  To  this  explanatory  chai^  the  defendant  ex- 
ceptea. 

'^  12.  The  plaintiff  cannot  hold  the  defendant  liable,  as  the  owner 
of  said  boat,  or  as  operating  it,  on  the  ground  that  it  was  generally 
believed  that  the  defendant  was  such  owner,  or  was  operating  such 
boat ;  unless  it  appears  from  the  evidence  that  plaintiff  was  thereby 
influenced  to  contract  with  the  officers  of  the  boat,  and  to^  take 
passage  with  them."  The  court  refused  this  charge,  and  defendant 
excepted. 

^^  13.  The  defendant  being  a  corporation,  *with  all  its  powers  ex- 
pressly defined  by  its  charter,  there  can  be  no  implication  of  part- 
nership with  any  other  person,  unless  the  charter  authorizes  such 
partnership."  The  court  refused  this  charge,  and  the  defendant 
excepted. 

^'  14.  The  defendant  has  a  right  to  make  a  traffic  arrangement 
with  the  boat  George  W,  Wylrjr,  or  with  a  line  of  boats,  or  witii 
other  railroad  corporations;  and  such  traffic  arrangement  is,  of 
itself,  no  evidence  of  defendant's  owning  any  interest,  or  having 
any  control,  of  such  boat  or  railroad."  The  court  gave  this  charge 
as  asked,  but  afterwards  gave,  in  explanation  of  it,  on  request  of 
plaintiff,  the  following  additional  charge  :  "  But  if  the  evidence 
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shows  that  said  defendant  was  in  fact  operating  said  boat  on  said 
11th  April,  1888,  and  that  said  boat  was  sunk  by  reason  of  its  un- 
soundness, or  the  gross  negligence  of  its  captain  or  pilot,  and 
plaintifE  suffered  damages  therefrom,  then  defendant  may  be  liable 
m  this  action."  To  mis  explanatory  charge  the  defendant  ex- 
cepted. 

The  several  rulings  of  the  court  on  the  evidence,  the  refusal  of 
the  charges  asked,  and  the  explanatory  charges  given  at  the  in- 
stance of  the  plaintiff,  are  now  as^ned  as  error. 

Jno.  D.  JSofuemare  and  John  Jreaibody  for  the  appellant. 

S.  F.  Rice  and  H.  R.  SJiorter^  cont/ra. 

Olopton,  J. — ^The  Oentral  Bailroad  &  Banking  Go.  was  char- 
tered by  the  State  of  Georgia,  for  the  purpose  ana  with  power  to 
construct  and  operate  a  railroad  from  Savannah  to  Macon,  and  to 
organize  and  do  a  banking  basiness.  The  complaint  alleges  that 
the  defendant  and  one  Whitesides  were  the  owners  and  proprietors 
of  a  steamboat  called  the  George  W.  Wylly,  and  were  en^Eiged  in 
operating  the  same  on  the  Chattahoochee  river,  for  the  carriage  of 
mssengere  and  freight  from  Columbus,  Georgia,  to  Apalachicola, 
Florida,  and  intermediate  landing.  The  action  is  brought  by  ap- 
pellee, to  recover  damages  for  injuries  sustained,  while  a  passenger 
on  the  boat,  in  April,  1883.  For  the  purpose  of  prov-  inDaarcB-AD- 
ing  ownership  of  the  steamer,  and  partnership  or  agency  """n*"- 
in  operating  it  the  court,  against  the  objection  of  defendant, 
admitted  the  following  evidence :  1st,  general  reputation  ;  2d,  the 
record  of  the  former  suit  between  A.  C.  Gt>rdon  and  the  defend- 
ant ;  and,  3d,  bond  and  certificate  of  enrolment,  affidavit  of 
ownership,  and  license  to  employ  the  boat  in  carrying  on  the 
coasting-trade. 

1.  Ownership,  partnership,  and  agency  are  facts  to  which  wit- 
nesses who  know  their  existence  may  testify.  But,  while  the 
notoriety  of  a  fact  in  a  particular  community  may  be  obmbbal  ubv- 
admissible,  to  lav  a  foundation  for  an  inference  that  mmtojb  ^"jS 
one  residing  in  tne  community  had  knowledge  thereof,  ^^ 
the  existence  of  the  fact  having  been  otherwise  estab-  otT 
lished,  it  is  well  settled  that  it  is  not  competent  to  prove  bv  gen- 
eral reputation  ownership,  partnership,  or  agency.  These  do  not 
fall  within  any  of  the  exceptions  to  the  inadmissibility  of  hearsay 
evidence.  Hume  v,  O'Bryan,  74  Ala.  64 ;  McCoy  v.  Odum,  20 
Ala.  502  ;  Blevins  v.  Pope,  7  Ala.  371. 

2.  It  may  be  true  that,  where  two  persons  are  sued  as  partners, 
a  judgment  by  default  on  personal  service  may,  in  a  adiosmoii- 
subseqnent  action  against  them  by  a  stranger,  be  com-  mt^  '^^^^ 
petent  as  an  admission  of  the  partnership.  In  such  case,  it  is  com- 
petent only  as  an  admission,  and  is  received  on  the  same  grounds 
as  other  admissions.    The  effect  of  an  admission  cannot  be  ac- 


SHIP,   PABTirm- 
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corded  to  a  jndgment,  when  the  liability  is  denied  and  controverted 
in  the  suit.  A  denial  of  any  and  all  liability  cannot  be  regarded 
afi  an  admission  of  liability  as  partners.  The  snit  of  Gordon  not 
being  on  an  instrument  in  writing  purporting  to  be  signed  in  the 
partnership  name,  it  was  not  necessary  for  the  defendant  to  have 
contested  the  partnership  charged  by  special  plea.  The  verdict 
and  jndgment  thereon,  tne  general  issae  having  been  pleaded^  do 
not  convert  the  denial  into  an  admission  by  the  defendant.  It  is 
admitted  that  the  record  of  a  former  suit  and  judgment,  though 
between  different  parties,  is  admissible  to  prove  the  existence  of 
the  former  suit,  and  the  rendition  of  the  judgment  when  these 
become  material  matters  of  inquiry;  but  for  the  jndgment  to 
operate  as  a  bar,  or  as  evidence  of  the  facts  on  which  it  professes 
to  be  founded,  it  must  be  between  the  same  parties,  or  their 
privies.  Generally,  a  judgment  cannot  be  used  as  evidence  by 
one  party  in  a  subsequent  suit,  when  an  opposite  decision  would 
not  ne  evidence  for  the  adversary  party.  The  benefit  must  be 
mutual  and  reciprocal.  Phillips  v,  Thompson,  3  Stew.  &  Port. 
369 ;  Truby  v.  Se;rbest,  12  Penn.  St.  101.  The  former  suit  and 
judgment  are  res  writer  alios. 

8, 4.  The  acts  and  declarations  of  a  party  in  possession  of  prop- 
erty are  admissible,  so  far  as  explanatory  of  his  possession ;  but 
DwjLARATioOT  ^^^  *<>  provc  joiut  ownership  or  partnersnip  with  a  third 
person,  unless  notice  of  them  is  brought  to  the  knowl- 
edge of  such  other  person ;  though  they  may  be  re- 
ceived to  corroborate  or  rebut  other  evidence  to  prove  the  existence 
of  a  paitnership.  The  manner  in  which  the  books  and  accounts 
are  kept,  and  the  merchandise  is  marked,  is  not  available  proof  of 
a  partnership,  unless  it  is  shown  that  the  party  against  whom  the 
evidence  is  offered  had  some  agency  in  the  acts,  or  sanctioned  or 
approved  them ;  and,  ordinarily,  the  statements  and  admissions  of 
one  partner  are  not  competent  evidence  to  establish  a  partnership. 
Hume  V.  O'Bryan,  supra:  McNeill  v.  Reynolds,  9  Ala.  818 ; 
Thornton  v.  Kerr,  6  Ala.  823.  The  certificate  and  bond  of  en- 
rolment, the  affidavit  of  ownership,  and  the  license  were  the  acts 
and  declarations  of  Whitesides  and  the  officers;  and  the  record 
shows  there  was  no  testimony  that  the  defendant  had  any  knowl- 
edge of  or  participation  in  them. 

5,  6.  Tfab  merits  of  the  case  involve  the  consideration  of  the 
ULTRA  yiBEa  q^Gstions  whether  the  corporation  has  power,  under  its 
LTBA  yiBEa  (^j^rij^j.,  to  own  steamboats,  and  to  engage,  in  associa- 
tion with  a  natural  person,  in  the  business  of  carrying  persons 
and  freights  on  the  Chattahoochee  river ;  and  if  without  power, 
whether,  under  any  and  what  circumstances,  it  is  liable  to  a  pas- 
senger for  injuries  resulting  from  the  negligence  or  nnskilf alness 
of  those  in  charge  of  the  boat. 
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The  general  mle,  that  corporatione  created  by  an  act  of  the  leg- 
islature, or  ore:anized  nnder  fi:eneral  laws,  can  exercise  . 

iji  ^  1  ^.iii*-i*i  Same— Obrkral 

only  the  powers  expressly  granted,  the  implied  powers  bulb,  htcidwi. 

•^  ■*"«•*  •/o  •if  ii  *  TAI*  POWBB8  OF 

necessary  and  proper  to  carry  into  effect  the  express  bailboad  con- 
powers,  and  such  incidental  powers  as  pertain  to  the  ^^^' 
purposes  of  their  creation,  is  not  controverted.  It  may  be  con- 
ceded that  a  railroad  company,  in  the  absence  of  express  power, 
is  authorized  to  make  traffic  arrangements  for  transportation  by 
water,  or  may  pnrehase,  own,  and  operate  steamboats,  or  other 
water-craft,  when  such  an  arrangement  or  business  legitimately 
pertains  to  the  corporate  purposes,  or  may  i*easonably  be  inferred 
to  have  been  contemplated  and  intended  bv  the  creating  power. 
Such  power  is  incidental  to  the  purposes  of  the  corporation,  and 
fiuch  inference  is  reasonable,  when  a  railroad  company  is  incorpo- 
rated with  power  to  construct  a  railroad  between  nxed  and  desig- 
nated termini^  and  to  effectuate  the  construction  it  is  necessary  to 
cross  navigable  rivers,  bays,  or  arms  of  sea,  which,  on  account  of 
tiieir  width  and  depth,  or  from  other  causes,  cannot  be  bridged ; 
or  when  a  body  of  water  lying  at  the  termination  of  the  railroad 
proper  separates  it  from  the  metropolis  to  and  from  which  it  was 
contemplated,  intended,  and  is  necessary  to  transport  freight  and 
passengers  conveyed  over  the  road, — "from  the  ostensible  and 
substantial  tenmni  of  their  route  ;"  or  when  the  act  under  which 
the  company  is  organized  authorizes  it  '^  to  contract  for  the  trans- 
portation and  delivery  of,  and  to  deliver,  persons  and  property, 
conveyed  over  their  road,  beyond  its  termmV^  Wheeler  v.  S.  F. 
&  A.  R.  Co.,  31  Cal.  46 ;  Shawmut  Bank  v.  P.  &  M.  R.  Co..  31 
Vt.  491 ;  So.  Wales  R.  Co.  v.  Redmond,  10  Com.  B.,  K  S.  674. 
In  such  cases  the  power  is  implied,  as  necessary  and  proper  to 
accomplish  the  objects  of  the  incorporation  ;  or  is  incidental,  per- 
tainin^  to  its  purposes  as  expressed  in  the  charter  or  general  law, 
and  without  wnich  the  express  powers  are  ineffectual. 

In  Wheeler  v.  S.  F.  &  A.  R.  Co.,  supra,  it  is  said :  "  It  is  one 
thing  to  build  and  own  a  line  of  steamers  to  some  foreign  country, 
or  some  distant  port,  carrying  on  a  wholly  distinct  and  independ- 
ent business  entirely  foreign  to  the  objects  of  a  railroad  corpora- 
tion, which  might  just  as  well,  and  a  great  deal  better,  be  transacted 
by  some  other  company  organized  for  the  purpose;  and  quite 
another  to  own  and  control  steamboats  for  crossing  rivers  and 
bays  in  the  line  of  the  road,  and  the  use  of  which  is  convenient, 
proper,  and  necessary  to  a  successful  accomplishment  of  the  ob- 
jects for  which  the  road  is  built  and  operated."  It  mav  be  stated, 
generally,  that  a  corporation  has  no  power  to  engage  m  any  busi- 
ness not  authorized  oy  the  law  of  its  creation ;  and  a  railroad 
company  is  unauthorized  to  use  or  apply  its  funds  in  aiding  and 
carrying  on  business  foreign  to  and  unconnected  with  its  proper 
and  legitimate  purposes    and  objects,  although  the  design  and 
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effect  may  be  to  augment  the  business  of  the  road  and  increase 
the  profits  of  the  corporators.  Under  the  operation  and  applica- 
tion of  the  general  rule,  it  has  been  held  that  a  company  incor- 
porated  for  the  construction  of  a  plank-road  between  desi^ated 
points,  with  the  right  to  take  tolls,  is  not  audiorized  to  establish  a 
stage-line  on  their  road  (Wiswall  v.  Q.  &B.  P.  B.  Co.,  3  Jones  Eq. 
183) ;  that  a  corporation  chartered  to  lay  out,  make,  and  keep  in 
repair  a  road  from  a  point  in  the  vicinity  of  Mt.  Washington  to 
the  top  of  the  mountain,  and  to  take  tolls,  and  to  build  and  own 
toll-houses,  had  no  authority  to  establish  stage  and  transportation 
lines  (Downing  v.  Mt.  Wash.  K  Co.,  40  N.  H.  420) ;  and  that 
corporations  organized  to  construct  and  operate  railroads  have  no 
power  to  buy  steamboats  to  run  in  connection  with  their  roads 
(Pearce  v.  M.  &  Ind.  R.  Co.,  21  How.  441).  Lord  Lan^ale,  as 
quoted  by  Mr.  Justice  Campbell,  in  the  case  last  cited,  says: 
^^  Ample  powers  are  given  for  the  purpose  of  constructing  and 
maintaining  the  railway,  and  for  doing  all  buainess  require  for 
its  proper  use  when  made.  But  I  apprehend  that  it  has  nowhere 
been  stated  that  a  railway  company,  as  such,  has  power  to  enter 
into  all  sorts  of  other  transactions.  Indeed,  it  has  been  properly 
admitted  that  railway  companies  have  no  right  to  enter  into  new 
trades  or  business  not  pointed  oat  by  the  acts.  But  it  has  been 
contended  that  they  have  a  right  to  pledge,  without  limit,  the 
funds  of  the  compan v  for  the  encouragconent  of  other  transactions, 
however  various  and  extensive,  provided  that  the  object  of  that 
liability  is  to  increase  tHe  traffic  upon  the  railway,  and  thereby 
increase  the  profits  of  the  shareholders.  There  is,  however,  no 
authority  for  anything  of  that  kind;"  The  statute  of  creation, 
construed  as  including  not  only  the  expressly  granted  powers, 
but  also  implied  and  incidental  powers— powers  necessaiy,  and 
directly  appropriate  to  the  execution  of  the  express  powers — ^is  the 
measure  of  the  powers  of  the  corporation,  and  operates  to  the  ex- 
clusion of  all  others. 

A  late  decision  of  the  Supreme  Court  of  Georgia  has  rendered  a 
OBosaiA  DKi  further  discussion  of  the  question  unnecessary.  In 
■Kw-comTT.  Qxnm  V.  Gen.  R.  &  Banking  Co.,  that  court  has  con- 
strued the  powers  conferred  by  the  charter  of  the  defendant,  and 
held  that  the  corporation  has  no  power  to  enter  into  a  partnership 
with  a  natural  person  to  purchase  and  run  a  steamboat  on  one  of 
the  rivers  of  that  State.  This  decision  was  made  in  a  suit  brought 
b^  a  passenger  on  the  same  steamboat  to  recover  damages  for  inju- 
ries sustained  at  the  same  time  and  under  the  same  circumstances 
as  the  plaintiff  in  the  present  action.  If  we  entertained  doubt  of 
the  power  of  the  defendant  to  engage  in  such  business, — when  it  is 
said,  ^^  to  be  in  doubt  is  to  be  resolved," — comity  would  suggest  an 
acceptance  of,  and  acquiescence  in  the  construcnon  of,  the  statutes 
of  that  State  under  which  the  corporation  was  organized  by  the 
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court  of  last  resort.  We  observe,  however,  an  allnsion  to  another 
statute  which  authorizes  railroad  companies  ^^to  build,  construct, 
and  run  as  part  of  their  corporate  property  such  number  of  steam- 
boats or  vessels  as  they  miay  deem  necessary  to  facilitate  the  busi- 
ness of  such  companies.  Tnis  statute  does  not  appear  in  the  present 
record,  and  cannot  be  and  is  not  considered  b  v  us. 

7.  With  the  postulate  assumed,  that  the  defendant  has  no  author- 
ity to  own  ana  operate,  in  association  with  a  natural  person,  a 
steamboat  on  the  Chattahoochee  river,  for  carrying  persons  and 
freights,  there  remains  to  be  considered  the  liability  of  the  defend- 
ant to  a  person  for  injuries  suffered  on  a  boat  thus  owned  and 
operated  while  a  passenger  thereon. 

This  court  has  repeatedly  decided  that  the  contracts  of  corpora- 
tions which  they  have  no  power  to  make  are  void,  and  cohtractbmadb 
that  the  courts  will  not  enforce  them.  "  Such  con-  voS^  ^'*" 
tracts  on  the  part  of  a  corporation  are  uUfra  vires,  and  void,  and 
no  rijght  of  action  can  spring  out  of  them."  Marion  Sav.  Bank  v. 
DunBn,  64  Ala.  471 ;  Chambers  v.  Falkner,  65  Ala.  448.  No 
contract  made  by  a  corporation,  not  within  the  scope  of  its  powers, 
can  be  made  vaud,  or  the  foundation  of  a  right  of  action,  by  the 
assent  of  the  shareholders.  K  the  corporation  attempts  to  carry 
such  contract  into  execution,  dissentient  stockholders,  though  a 
minority,  may  restrain  its  consummation.  And  if  suit  is  brought 
a«inst  the  corporation  on  such  contract,  they  mayavail  themselves 
of  the  defence  of  ultra  vires.  Davis  v.  Old  Col.  K.  Co.,  131  Mass. 
858 ;  8.  c,  3  Am.  &  Eng.  B.  R  Cas.  442.  The  settled  doctrine  of 
this  court  is  that  a  reception  and  retention  of  the  f  mits  and  bene- 
fits of  the  transaction  do  not  estop  the  corporation  from  denying 
its  power  to  make  the  contract ;  though  an  action  may  be  main- 
tained, in  a  proper  case,  against  a  corporation  for  the  money  or 
property  recei vea,  the  legal  effect  of  such  suit  being  a  disaffirmance 
of  the  prohibited  contract 

Were  the  present  action  founded  on  a  contract  of  transportatioi^, 
it  is  unquestionable  that  the  defendant  could  successfully  interpose 
the  defence  of  ultra  vires.  The  action  is,  however,  liabiuty  of 
ex  ddictOj  founded  on  the  common-law  duty  of  a  com- 
mon carrier.  The  plaintiff  does  not  require  the  aid  of 
an  illegal  contract  to  establish  his  case ;  its  enforce- 
ment is  not  necessary  to  entitle  him  to  a  recovery.  The  rules  ap- 
plicable are  those  which  govern  in  cases  of  torts  committed  bv  a 
corporation.  The  question  is,  what  is  the  liability  of  a  corporation 
for  a  tort  committed  while  transacting  a  business  without  and  .be- 
yond the  purview  of  the  corporate  powers  and  purposes  ?  This  is 
followed  by  another  c[uestion :  by  what  authority  and  in  what 
manner  can  a  corporation  be  subjected  to  such  liability  f 

While,  as  the  law  confers  no  power  or  permission  to  commit  a 
wrongful  act,  every  species  of  tort  may  be  technically  viU/ra  vires^ 

25  A.  &  £.  R  Cas.— 3 


OOBFORAnOir 
FOB  A  TOBT  COM- 
mmBD       WUILK 
KNOAaSO  ULTRA 
▼IBX8. 


84      'OENTRAIi  RAILROAD  AKD  BANEING  00.  V.  SMITH. 

• 

it  is  well  established  that  corporatioiis  may  commit  almost  eveiy 
kind  of  tort,  and  be  liable  to  an  action  for  the  same.  In  such  case 
the  doctrine  of  tiUra  vires  has  no  application.  Mer.  Bank  v.  State 
Bank,  10  WalL  604.  ^^A  corporation  is  liable  to  the  same  extent 
and  under  the  same  circumstances  as  a  natural  person  for  the  con- 
sequences of  its  wrongful  acts,  and  wiU  be  held  to  respond  in  a 
civil  action,  at  the  suit  of  an  injured  party,  for  every  grade  and 
description  of  forcible,  malicious,  or  negligent  tort  or  wrong  which 
it  commits,  however  foreign  to  its  nature,  or  beyond  its  general 

g)wers,  the  wrongful  transaction  or  act  may  be."  N.  Y.  &  N.  H. 
.  Co.  V.  Schuyler,  34  N-  Y.  30.  Accordingly,  actions  have  been 
maintained  against  corportions  for  libel,  malicions  prosecutions, 
assault,  and  other  torts  too  numerous  to  be  mentioned.  Green 
V.  Lon.  Gen.  Om.  Co.,  7  Com.  B.,  N.  S.  388 ;  P.  W.  &  B.  R.  Co. 
V.  Quigby,  21  How,  202 :  Jordan  v.  Ala.  Gt.  So.  R.  Co.,  74  Ala. 
85 ;  s.  c,  20  Am.  &  Eng.  K.  R.  Cas.  628.  Generally,  it  may  be  said 
that  corporations  are  liable  for  the  consequences  of  tortious  acts 
done  by  its  authority,  though  not  within  the  scope  of  its  powers, 
express,  implied,  or  incidental.  The  distinction  between  the  lia- 
bility of  a  corporation,  on  an  unauthorized  contract,  and  for  a 
negligent  or  wrongful  act  in  the  performance  of  such  contract,  is 
clearfy  and  properly  drawn  by  Seiden,  J.,  in  Bissell  v.  Mich.  So.  & 
No.  Ind.  R  Cos.,  22  N.  Y.  258 ;  which  was  an  action  by  a  passen- 
ger, on  a  train  of  cars  which  by  contract  the  two  conipanies  were 
unitedly  running,  for  a  breach  of  duty^to  convey  him  safely,  the  pas- 
senger having  been  injured  by  the  negligence  of  their  servants. 
The  defence  of  the  companies  was  that  m  making  the  contract  they 
transcended  their  powers,  and  consequently,  in  judgment  of  law, 
they  were  not  operating  the  road  and  did  not  undertake  to  carry 
the  plaintiff  over  it.  After  holding  that  the  contract  to  operate  the 
consolidated  roads,  and  to  transport  the  plaintiff,  was  illegal  and 
void,  he  says :  ^^  It  is  said  that  if  the  contract  was  ultra  vires,  and 
the  corporation  is  protected  from  all  responsibility  for  its  violation 
on  that  ground,  it  must  be  ec^ually  free  from  responsibility  for  an 
injury  inflicted  while  attempting  to  perform  it.  But  this,  1  appre- 
hend, by  no  means  follows,  though  it  is  probably  true  so  far  as  the 
duty  to  observe  due  care  grows  out  of  the  contract.  The  plaintiff's 
claim,  however,  rests  not  upon  his  contract,  but  upon  the  right 
which  every  man  has  to  be  protected  from  injury  through  the  cai'e- 
lessness  of  others.  It  has  tne  same  legal  foundation  as  that  of  one 
who  has  been  injured  by  the  negligent  driving  of  some  person  upon 
the  public  highway,  or  nas  been  run  over  by  a  train  of  cars  wnen 
crossing  the  railroad  track.  The  duty  to  observe  care,  in  these 
cases,  arises  not  upon  any  contract,  but  from  the  obligation  which 
rests  upon  all  persons,  whether  natural  or  artificial,  so  to  conduct 
themselves  as  not  through  their  negligence  to  inflict  injury  upon 
others."    An  exemption  from  liabifity  in  such  cases,  because  the 
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act  IB  vK/ra  vires,  would  be  a  licenBe  to  corporations  to  do  wrongs 
to  others.  From  these  principles  it  follows  that  if  the  defendant 
undertook  the  business  of  transporting  persons  by  a  mode  of  con- 
veyance other  than  that  authorized  and  providea  by  the  charter, 
its  duties  and  responsibilities  to  a  passenger  are  the  same  as  if  the 
business  was  authorized  and  legal. 

8.  But  before  the  duties  and  responsibilities  attach,  the  corpora- 
tion must  undertake  and  ene2Lse  in  the  business,  and  „ 
thereby  assume  its  burdens.  Of  this  there  can  be  no  ratiohmubtuw. 
implication  from  the  isolated  fact  that  some  ofiScer  or  KNal^nr  m 
agent  has  engaged,  in  the  name  of  the  company,  in  run- 
mng  and  operating  the  boats;  in  other  words,  there  can  be  no 
im^cation  that  a  corporation  has  made  a  contract  or  engaged  in 
business  transcending  its  powers.  Green's  Brice's  Ul.  Vires,  364. 
It  may  be  inferred  from  proved  circumstances,  as  other  facts,  but  is 
not  the  subject  of  implication.  Corporations  are  responsible  for 
the  wrongs  committed  by  their  officers,  agents,  or  servants,  while 
in  the  course  of  their  employment ;  but  if  the  officer,  agent,  or 
servant  "  go  beyond  the  range  of  his  employment  or  duties,  and  of 
his  own  will  do  an  unlawful  act  injurious  to  another,  the  agent  is 
liable,  but  the  master  or  employer  is  not."  Gilliam  v.  6,  &  N.'EL 
Co.,  70  Ala.  268 ;  s.  c,  15  Am.  &  Eng.  E.  R  Cas.  138.  The  limita^ 
tion  is  the  scope  of  the  employment,  or  delegated  authority.  If  an 
officer  or  a^nt  cannot  directly  subject  the  corporation  to  liability 
for  his  tortious  act  beyond  the  range  and  course  of  his  employ- 
ment, though  done  while  engaged  in  its  performance,  for  what 
reason  or  on  what  principle  is  it  that  an  officer  or  agent  can,  by 
making  an  unlawful  transaction,  and  en^iging  in  an  unauthorized 
and  unlawful  business,  in  the  name  of  the  company,  without  the 
authority  of  the  corporation,  indirectly  subject  it  to  liability  for  the 
negligent  or  intentional  wrongs  of  the  agents  or  servants  employed 
by  nim  in  the  performance  of  such  contract,  or  in  carrying  on  such 
business  t  While  corporations  should  be  held  to  a  strict  responsi- 
bility for  the  wrongful  acts  of  their  employees,  when  done  m  the 
course  of  their  employment  and  connected  with  the  execution  of 
the  business  for  which  incorporated,  they  should  be  protected 
against  the  consequences  of  unauthorized  acts  of  their  officers  or 
agents,  committed  in  excess  of  its  powers,  and  unconnected  with 
^  b^iness  or  purposes  of  their  i^corpo^tion  and  organization, 
especially  when  dealing  with  persons  charged  with  notice  of  their 
powers,  and  the  nature  and  extent  of  the  employment  and  authority 
of  the  officer  or  agent. 

In  Brakan  v.  N.  J.  K  &  T.  Co.,  82  N.  J.  Law,  328,  it  is  said : 
^^  In  considering  the  question  whether  the  agent  has  the  authority 
of  the  corporation,  so  as  to  make  it  answeraUe  for  his  act,  the  pur- 
poses  for  which  the  company  was  incorporated  must  not  be  over- 
looked.   An  authority  given  even  by  the  board  of  directors  in 
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express  terms  will  not  in  all  cases,  be  the  authority  of  the  corpora- 
tion. The  directors  are  onl^  agents  themselves,  and  their  powers 
are  necessarily  limited  within  the  scope  of  the  purposes  for  which 
the  corporation  was  created,  beyond  which  they  are  not  authorized 
to  bind  the  corporation.  To  fix  the  liability  of  a  corporation  for 
the  tortious  acts  of  one  of  its  employees,  done  in  obeaience  to  the 
commands  of  its  officers,  the  act  must  be  connected  with  the  trans- 
action of  the  business  for  which  the  company  was  incorporated. 
If  the  directors  should  order  an  a^nt  to  take  a  person  out  of  his 
house  and  beat  him ;  or  if  the  mrectors  of  a  banking  company 
should  purchase  a  steamboat  and  engage  in  transporting  passengers, 
the  corporation  would  not  be  liable  for  the  misfeasance  or  nonfeas- 
ance 01  agents  employed  in  that  business."  It  is  true  that  the 
board  of  directors  may  be  invested  by  the  charter  or  general  law 
with  such  management  and  authority  as  practically  to  constitute 
.it  the  corporation ;  but,  by  the  provisions  of  the  charter  of  the  de- 
fendants, the  directors  are  agents  and  representatives,  with  author- 
ity limited  by  the  scope  of  tne  powers,  business,  and  purposes  of 
the  corporation.  It  will  be  observed  that  the  business  was  not  car- 
ried on  in  the  name  of  the  corporation.  As  there  is  no  implied 
authoritj7  of  any  officer  or  agent  to  make  an  tiUra  virea  contract,  or 
transaction,  and  on  that  ground  merely  bind  the  corporation,  it  f  ol- 
SAMB-AOBi  ^0^%  that  if  the  boats  were  purchased  and  engaged,  in 
"  '  connection  with  Whitesides,  in  the  business  of  trans- 
porting persons  and  freight  on  the  Chattahoochee  river,  b^  the 
president,  superintendent,  or  even  the  directors,  the'  corporation  is 
not  bound  lliereby,  and  is  not  liable  for  the  negligent  or  wrongful 
acts  of  the  persons  employed  in  such  business,  unless  the  transaction 
was  previously  authorized,  or  subsequently  ratified  by  the  corpora- 
tion. Without  such  authority  or  ratification,  the  persons  thus 
employed  are  not  the  agents  or  employees  of  the  corporation.  As 
the  immediate  or  direct  act  of  the  officer  or  agent  in  such  case  can- 
not bind  the  corporation,  his  mere  knowledge  of  and  acquiescence 
in  the  prosecution  of  such  business  are  not  tantamount  to  a  ratifi- 
cation^ b^  the  corporation.  Considering  the  difference  between 
the  principles  which  govern  the  liability  of  the  company  for  the 
tortious  acts  of  its  agents  committed  in  the  course  of  their  author- 
ized employment,  and  its  liability  for  the  tortious  acts  of  persons 
employed  m  the  conduct  and  prosecution  of  a  business  undertaken 
on  Dchalf  of  the  corporation  by  its  agents,  beyond  the  range  of 
their  employment,  and  prohibited  by  tne  laws  of  its  creation,  the 
previous  authority  or  subsequent  ratification,  in  order  to  bind  the 
corporation,  must  be  in  corporate  capacity. 

A  corporation  is  an  artincial  body,  a  distinct  person,  in  legal 
contemplation,  from  the  stockholders,  in  which  the  corporate  prop- 
erty is  vested.  Its  will  is  usuaUy  or  ordinarily  expressed  at  a 
meeting  of  the  corporators.    Its  officers  are  its  agents,  and  not  the 


BSHAND  NOTE  FOR  ADVANCES — REASONABLE  TIHE.     87 

a^nts  of  the  stockholders.  In  this  sense,  previons  anthority  to 
bind  the  corporation  by  tlie  act  of  an  officer  or  agent  transcenaing 
its  powers  and  unconnected  with  its  authorized  business  and  pur- 
poses  must  be  the  result  of  corporate  action,  as  contradistinguished 
from  the  individual  action  of  the  stockholders  or  officers.  Subse- 
quent ratification  results  when  a  knowledge  of  the  business  beinff 
tnus  conducted,  and  of  the  reception  and  retention  of  its  fruits  ana 
benefits,  is  brought  home  to  the  corporators  at  a  time  and  under  cir- 
cumstances which  require  them  to  elect  to  repudiate  or  be  bound, 
and  they  fail  to  disavow  the  act ;  in  other  words,  any  facts  which 
would  be  a  ratification  of  the  unauthorized  acts  of  an  agent  by  a 
principal  who  is  a  natural  person. 

An  application  of  these  principles  will  probably  be  a  sufficient 
guide  on  another  trial. 

Beversed  and  remanded. 

Liabili^  of  Corporation  acting  UKra  Vires  for  Torts  of  its  Agonttt — See 
New  York,  etc.,  R.  Co.  e.  Haring,  21  Am.  &  I^g.  R.  R  Gas.  480,  and  note, 
442. 


Paine 

V. 

Central  Ybbmont  R.  Oo. 

(118  UniUd  siatei  Supreme  Court  IUport9y  162.) 

The  only  question  presented  by  a  writ  of  error  in  a  case  which  was  sub- 
mitted to  the  judge  of  the  Circuit  Court  as  referee,  in  accordance  with  State 
statutes  and  practice,  is  whether  there  is  any  error  of  law  in  the  judgment 
rendered  by  the  court  upon  the  facts  found  by  the  referee. 

A  promissory  note  payable  on  demand,  with  interest,  was  made  by  the 
defendant  corporation  and  delivered  to  a  subscriber  to  its  stock  in  considera- 
tion of  money  advanced  by  him,  it  being  understood  that  subsequent  stock 
assessments  should,  when  payable,  be  not  only  set  off  against,  but  considered 
as  payments  upon,  the  note.  Upon  such  assessments  being  made  on  the 
payee's  stock  to  an  amount  larger  than  that  of  the  note,  he  paid  the  differ- 
ence, but  did  not  surrender  the  note.  In  a  suit  upon  the  note  by  a  subsequent 
endorsee  it  is  Tield,  that  as  between  the  defendant  and  the  payee,  or  any  one 
taking  the  note  when  overdue,  it  was  paid. 

The  statutes  of  Massachusetts  and  Vermont  fix  the  reasonable  time  beyond 
which  a  demand  note  shall  be  deemed  overdue  at  sixty  days. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Vermont. 

John  F.  Dillon  for  plaintiff  in  errror. 

George  F,  Edmvmda^  Ouy  C.  Noble^  Domid  HoberU,  and  K  O. 
Smith  for  defendants  in  error. 
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Obay,  J. — ^This  was  an  action  of  assum^sU,  brought  October, 
1, 1878,  in  the  Circuit  Court  of  the  United  States  for  the  District 
paom.  of  Vermont,  by  a  citizen  of  New  York  as  endorsee, 

against  a  Vermont  corporation  as  maker,  of  the  following  promis- 
sory note : 

"  $5000.  •  Boston,  July  10th,  1873. 

"On  demand  after  date,  with  interest,  we  promise  to  pay  to 
the  order  of  H.  B.  Wilbur,  Treasurer,  five  thousand  dollars. 

"  Cbhtbal  Vkemont  R.  Co., 

^  As  Beceivers  and  Managers  Vermont  Central, 
and  Vermont  and  Canada  R. 

"  By  H.  B.  WiLBUB,  Treasurer. 

"  No.  8.    Value  received.    Approved. 

"  J.  Gbeooby  Smtth,  President. 
«  H.  B.  WiLBUB,  Treasurer.'' 

On  August  28, 1879,  the  defendant  pleaded  the  general  issue, 
with  a  specification  of  defence,  in  accordance  with  the  statutes  of 
Vermont  (Gen.  Stat.  1862,  ch.  30,  §§  15,  32 ;  Revs.  Law  1880, 
§§  908,  909),  that  the  defendant  was  organized  as  a  corporation  on 
May  27, 1873 ;  that  on  July  10,  1873,  it  delivered  the  note  in  suit 
to  John  Q.  Hoyt,  an  original  subscriber  to  the  defendant's  capital 
stock,  and  then  holding  shares  of  that  stock  of  the  par  value  of 
$50,000,  only  partially  paid  for ;  that  on  that  day  the  defendant 
being  in  urgent  need  of  money  and  not  having  time  to  regularly 
lay  and  collect  an  assessment  on  its  capital  stock,  Hoyt  advanced 
to  the  defendant  $5000,  and  the  defendant  gave  him  this  note, 
under  an  agreement  that  he  should  hold  it  until  an  assessment 
covering  that  amount  should  be  made  on  his  stock,  and  it  was 
understood  and  agreed  by  and  between  him  and  the  defendant  that, 
when  such  assessment  should  be  made,  the  $500  so  advanced 
should  be  applied  in  payment  thereof,  and  the  note  should  be 
thereby  paid  and  extinguished,  and  should  be  surrendered ;  that 
on  August  10, 1873,  sucn  an  assessment  was  made  by  the  defend- 
ant apon  its  capital  stock,  including  Hoyt's  shares ;  that  on  October 
28,  1873,  the  $5000  advanced  as  aforesaid  was  duly  applied  in  pay- 
ment of  that  assessment,  wherebv  the  note  was  paid  and  extin- 
guished, and  the  note  was  suSered  to  remain  in  his  hands  through 
inadvertence ;  and  that  the  plaintiff  received  the  note  from  Hoyt 
long  after  its  payment  and  extinguishment  as  above  stated,  as 
security  for  a  nre-existing  debt  from  Hoyt  to  the  plaintiff,  and 
with  full  knowledge  of  such  satisfaction  and  payment,  and  after 
the  note  had  ceased  to  be  current. 

On  May  16,  1882,  the  counsel  of  the  parties  signed  and  filed 
an  agreement  in  vmting,  by  which  it  was  ^^  stipulated  and  agreed 
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to  refer  this  case  to  Hon.  Hoyt  H.  Wlieeler  to  try  and  decide  this 
case  as  referee." 

On  September  6, 1882,  the  referee  filed  his  report,  the  material 
parts  of  which  were  as  follows : 

"  On  the  hearing,  it  appeared  from  the  evidence  that  in  1872 
several  persons  were  in  possession  of  and  operating  the  Vermont 
Central  and  Vermont  &  Canada  railroads  as  receivers  and  man- 
agers of  the  Court  of  Chancery  of  the  State,  in  Franklin  County, 
and  had  prepared  to  issue  a  series  of  long-time  bonds,  called  in- 
come and  extension  bonds,  a  part  of  which  had  not  been  negotiated. 
The  defendant  was  chartered  with  power  to  temporarily  operate 
those  roads,  subject  to  the  order  of  tuat  court,  and  to  assume  the 
contracts  of  the  receivers  and  managers.  Subscriptions  to  the  capi- 
tal stock  of  the  defendant  were  opened,  and  two  millions  in  amount 
subscribed  for  April  30, 1878,  of  whidi  John  Q.  Hoyt,  of  the  city 
of  New  York,  suoscribed  for  $50,000,  and  it  was  expected  by  the 
subscribers  that  when  the  companv  should  be  organized  it  would 
be  appointed  receiver  of  those  roads,  and  assume  tne  obligations  of 
the  otner  receivers.  Five  per  cent  of  the  subscriptions  was  required 
by  the  commissioners  of  subscription  to  be  paid  down.  The  re- 
ceivers were  in  need  of  funds,  and  by  arrangement  with  them  one 
of  the  subscribers  advanced  $200,000,  ten  per  cent  of  the  sub* 
scriptions,  in  behalf  of  all  the  subscribers,  as  a  temporary  loan  to 
the  receivers  pending  the  organization  of  the  company  and  pro- 
ceeding to  carry  out  the  expectations  of  the  subscribers,  and  a 
note  01  that  amount  was  made,  and,  with  $400,000  in  amount  of 
the  income  and  extension  bonds  as  collateral  security  for  its  pay- 
ment, delivered  to  the  subscriber  making  the  advance,  upon  the 
understanding  that  the  note  shonld  be  paid  if  the  defendant  com- 
pany did  not  come  into  possession  of  the  roads  and  assume  the 
obligations  of  the  receiver,  and  stand  against  the  subscriptions  for 
stock  if  it  did. 

'^The  defendant  company  was  organized  May  27,  1878;  was 
appointed  receiver  and  manager  of  the  roads  June  21,  1873 ;  and 
went  into  possession  of  the  roads,  assuming  the  obligations  of  the 
former  receivers  and  managers,  July  1, 1873.  An  assessment  of 
thirty  per  cent  on  the  subscriptions  for  stock  was  laid  June  24, 
anotner  of  ten  per  cent  August  13,  and  another  of  ten  per  cent 
October  28, 1873,  the  last  payable  on  or  before  December  1, 1873. 
The  assessment  of  June  24  was  paid  by  the  subscribers  respectively, 
including  Hoyt.  After  the  arrangement  for  making  the  defend- 
ant receiver  of  the  roads  was  consummated,  the  note  of  $200,000 
was  given  up,  and  new  notes  of  the  defendant  were  given,  running 
to  the  subscribers  separately,  each  in  proportion  to  the  amount  of 
his  subscription.  Tne  other  subscribers  paid  to  the  one  who  made 
the  advance  each  his  proportion  of  it,  and  received  the  notes  and 
a  proportionate  amount  oi  the  collateral  bonds.    Hoyt  paid  $5000, 
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and  received  the  note  in  suit  and  $10,0Q0  of  the  bonds.  Hoyt 
paid  the  assessment  of  Anffust  13  and  one  half  the  assessment  of 
October  28 ;  the  other  half  of  the  latter  was  rescinded ;  and  stock 
issned  for  one  half  the  amount  subscribed.  The  assessments  paid 
amounted  to  fifty  per  cent  of  the  subscription.  Hoyt  paid,  as 
stated,  fifty  per  cent,  and  no  more,  of  his  subscription.  There 
was  no  other  consideration  for  this  note ;  and  by  the  understand- 
ing of  the  parties  it  was  to  be  delivered  up,  with  the  collateral 
bonds,  on  delivery  to  him  of  stock  certificates  for  his  stock. 

'^  About  November  1, 1873,  Hoyt  became  indebted  to  the  plain- 
tiff, at  New  York,  for  $7000  lent,  with  the  understanding  that  the 
loan  should  be  increased  to  $10,000,  and  delivered  this  note  and 
these  bonds  to  him  as  security  for  the  payment  of  the  loan.  The 
plaintiff  at  that  time  knew  from  previous  conversations  with  Hoyt 
generally  about  the  subscription  for  stock  and  the  situation  and 
circumstances  of  the  roads ;  but  he  did  not  know  before,  and  was 
not  then  informed,  that  the  note  was  to  stand  against  the  subscrip- 
tion for  the  stock,  nor  that  the  bonds,  which  then  had  a  long  time 
to  run,  were  collateral  to  the  note,  but  took  all  of  them  sup- 
posing that  they  were  valid  securities  for  what  they  purported  to 

"  Certificates  of  stock  were  issued  for  all  the  subscribers  in  1874, 
and  delivered  to  them,  and  all  but  Hoyt  delivered  up  the  notes 
and  bonds.  He  endeavored  to  procure  the  note  and  bonds  of 
the  plaintiff  to  deliver  up  to  the  defendant,  but  was  unable  to  do 
so." 

^^  In  April,  1876,  the  plaintiff  called  on  the  president  of  the  de- 
fendant for  payment  of  the  note  in  suit,  who  told  him  the  circum- 
stances under  which  the  note  was  given,  but  did  not  state  that  they 
would  be  relied  on  as  a  defence  to  the  note,  or  that  any  question 
would  be  made  about  its  validity,  and  requested  him  to  wait  and 
endeavor  to  get  payment  from  Hoyt,  and  encouraged  him  that  he 
would  succeed  in  doing  so.  He  had  a  similar  interview  with  a  like 
result  afterwards,  the  president  adding  that  if  Hoyt  did  not  pay  the 
plaintiff's  note  the  deiendant  would  not  ask  him  to  wait  again,  but 
would  provide  for  the  payment  of  this  one.  Just  before  this  suit 
was  brought,  a  similar  interview  was  had,  during  which  the  presi- 
dent told  him  that  he  thought  and  had  been  advised  that  the  cir- 
cumstances under  which  the  note  was  ffiven  would  constitute  a  good 
defence  to  the  note,  and  did  not  pay  it. 

"The  income  and  extension  bonds  were  sold  in  the  market, 
March  24,  1881,  for  $5000,  less  $12.50  commission,  without 
notice  to  Hoyt  or  the  defendant.  They  had  been  worth  more 
while  the  plaintiff  held  them,  but  this  was  their  then  market 
value." 

"  The  note  is  made  a  part  of  this  report.  It  was  executed  as  to 
time  and  place  according  to  its  purport" 


DEMAND  NOTE  FOB  ADVANOES — REASONABLE  TIME.     41 

^^  All  the  evidence  showing  the  circnmstances  under  which  the 
note  was  given,  and  the  proceeding  in  relation  to  it,  were  season- 
ably objected  to,  and  admitted  against  the  objections. 

*^  The  respective  rights  of  the  parties  to  recover  in  this  action 
are,  upon  these  facts,  submitted  to  the  court. 

"  HoYT  H.  Wheeleb,  Referee." 

The  record  stated  that  afterwards  "  said  cause  came  on  for  trial, 
upon  the  report  of  the  referee,  before  the  Honorable  Hoyt  H. 
Wheeler,  District  Judge  of  the  United  States  within  and  for  the 
District  of  Vermont,  and,  after  hearing  the  arguments  of  counsel 
for  the  plaintiff  and  defendant,  tlie  court,  on  l^ovember  7,  1882, 
filed  its  decision  in  said  cause,  rendering  judgment  for  the  defend- 
ant," being  the  opinion  reported  in  14  Fed.  Sep.  269. 

On  the  same  dav,  judgment  for  the  defendant  was  entered  upon 
the  docket,  and  four  days  afterwards  die  following  order  was 
filed: 

"  Upon  the  report  of  the  referee  the  court  rendered  judgment 
for  the  defendant,  to  which  decision  and  judgment  the  plain- 
tiff excepted.  Exceptions  allowed  and  ordered  to  be  placed  on 
record.  Hoyt  H.  Wheeler." 

Gbat,  J. — ^This  case  was  not  submitted  to  the  decision  of  the 
court  without  a  jury,  pursuant  to  the  Bevised  Statutes  of  the  United 
States,  §§  649,  tOO ;  out  to  the  decision  of  the  judge  as  referee,  in 
accordance  with  the  statutes  and  practice  of  Vermont.  susMnnoir 
Gen.  Stat.  1862,  ch.  80,  §  52 ;  Eev.  Laws  1880,  §  985 ; 
White  V.  White,  21  Vt.  250 ;  Melendy  v.  Spaulding,  64 
Vt.  517.  The  only  question  presented  b^  the  writ  of  error,  there- 
fore, is  whether  there  is  any  error  of  law  m  the  judgment  rendered 
by  the  court  upon  the  facts  found  by  the  referee.  See  Bond  v. 
Dustin,  112  U.  S.  604,  606,  607,  and  cases  there  cited. 

The  report  of  the  referee,  ^although  a  little  obscure  in  parts, 
sufficiently  shows  that  the  material  facts  were  as  follows :  Sub- 
scriptions were  made  to  the  capital  stock  of  the  defendant  corpora- 
tion 'to  the  amount  of  two  millions  of  dollars  fof  which  Hoyt  sub- 
scribed $50,000),  with  the  expectation  tnat  the  j^^^^^  ^  ^ 
defendant,  when  organized  as  a  coi^poration,  should  be  »  'rSSit^  of 
appointed,  pursuant  to  its  charter,  receiver  of  two  other  ""*"* 
railroad  corporations,  and  should  assume  the  obligations  of  the 
former  receivers.  Those  receivers  were  short  of  money,  and  by 
arrangement  with  them  one  of  the  subscribers,  in  behalf  of  all,  ad- 
vanced as  a  temporary  loan  to  the  receivers  $200,000  (ten  per  cent 
of  the  whole  subscription),  and  a  note  for  that  amount  was  made 
to  him,  with  the  understanding  that  the  note  should  be  paid  if  the 
defendant  did  not  come  into  pos&^sion  of  the  roads  and  assume 
the  obligations  of  the  receivers,  and  should  ^^  stand  against  the  sub- 
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acriptions  for  stock  if  it  did."  After  the  defendant  had  been  or- 
ganized and  been  appointed  receiver,  and  had  assumed  the  obliga^ 
tions  of  the  former  receivers,  the  note  of  $200,000  was  given  up, 
and  instead  thereof  the  defendant  gave  new  notes  to  each  subscriber 
separately  for  ten  per  cent  of  the  amount  of  his  subscription,  and 
each  of  the  other  subscribers  paid  his  proportion  of  the  sum  of 
$200,000  to  the  one  who  had  advanced  tnat  sum.  Hoyt  paid  him 
$5000,  and  received  the  note  in  suit,  which  was  made  and  dated  at 
Boston,  July  10,  1873,  and  was  payable  on  demand,  with  interest. 
The  assessments  laid  on  the  subscriptions  for  stock  amounted  to 
fifty  per  cent,  of  which  five  per  cent  was  paid  at  the  time  of  sub- 
scribing ;  thirty  per  cent  was  laid  June  24,  which  is  stated  to  have 
been  "  paid  by  the  subscribers  respectively,  including  Hoyt ;"  ten 
per  cent  was  laid  August  13,  and  nve  per  cent  laid  October  24  and 
payable  December  1, 1873,  both  of  which  Hoyt  paid.  This  part 
of  the  report  of  the  referee,  after  stating  the  aliove  facts,  concludes 
thus :  ^^  The  assessments  paid  amounted  to  fifty  per  cent  of  the 
subscriptions.  Hoyt  paid,  as  stated,  fifty  per  cent,  and  no  more,  of 
his  subscription.  There  was  no  other  consideration  for  this  note ; 
and  by  the  understanding  of  the  parties  it  was  to  be  delivered  up, 
with  the  collateral  bonds,  on  delivery  to  him  of  stock  certificates 
for  his  stock." 

It  is  evident  that  the  ten  per  cent  on  Hoyt's  stock,  which  had 
been  included  in  the  sum  ot  $200,000  stated  to  have  been  origi- 
nally  advanced  by  the  lender  ^'  in  behalf  of  all  the  subscribers," 
and  which  was  repaid  to  him  by  Hoyt  when  the  notes  to  the  seve* 
ral  subscribers  were  substituted  for  the  single  note  for  the  whole 
ori^na>  advance,  is  to  be  considered  as  part  of  the  fifty  per  cent 
paid  by  Hoyt  towards  his  subscription,  and  that  he  paid  directly 
to  the  defendant  only  forty  per  cent.  The  difference  in  form  of 
the  statements  that  ^^the  assessment  of  June  24  was  paid  by  the 
subscribers  respectively,  including  Hoyt,"  but  that  "  Hoyt  paid  " 
the  two  later  assessments,  is,  to  say  the  least,  quite  consistent 
with  this  view.  And  anv  other  is  wholly  inconsistent  with  the 
ultimate  facts  expressly  found,  that  ^^  Hoyt  paid,  as  stated,  fifty 
per  cent,  and  no  more,  of  his  subscription,"  and  that  ^'  there  was 
no  other  consideration  for  this  note." 

The  effect  of  the  agreement  between  the  defendant  corporation 
and  Hoyt  was  that  the  assessments  to  be  laid  upon  his  stock  in  the 
corporation  should,  when  payable,  be  not  only  set  off  against,  but 
considered  as  payments  upon,  the  note  for  $5000  from  the  corpo- 
ration to  him,  now  in  suit.  When  Hoyt  delivered  this  note  to  the 
plaintiff,  on  November  1, 1873,  the  assessments  already  due  and 
payable  upon  his  stock  amounted  to  much  more.  As  between  the 
deiendant  and  Hoyt,  therefore,  as  well  as  against  any  one  who 
took  this  note  from  Moyt|  when  overdue,  the  note  had  been  paid. 
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American  Bank  v.  Jenness,  2  Met.  288 ;  Gileon  v.  Gilson,  16  Yt. 
464. 

In  this  oonntry,  a  promissory  note  payable  on  demand  has  always 
been  held  to  be  oyerane,  so  as  to  subject  any  one  taking 
it  to  all  defences  to  which  it  wonid  be  open  in  the  wSmo^SSui 
hands  of  the  payee,  nnless  transferred  withm  a  reason-  ^^"^"u 
able  time  after  its  date ;  and  what  is  reasonable  time  is 
a  question  of  law,  depending  upon  all  the  circumstances  of  the 
particular  case.    Morgan  t;.  United  States,  113  IT.  S.  476,  501; 
Losee  v.  Dunkin,  7  tfohns.  70 ;  Sylvester  v.  Crapo,  16  Pick.  92 ; 
Dennett  v.  Leland,  13  Vt.  485 ;  Oamp  v.  Clark,  14  Vt.  387.    See 
also  Chartered  Mercantile  Bank  v.  Dickson,  L.  B.  3  P.  C.  574,  579. 

The  difficulties  of  applying  this  test,  and  the  convenience  of  a 
more  definite  rule,  have  led  the  legislatures  of  many  States  to 
regulate  the  matter  by  statute ;  and  before  the  making  of  the  note 
in  suit  the  statutes  both  of  Massachusetts  and  of  Vermont  had  de- 
fined reasonable  time  for  this  purpose  to  be  sixty  days  from  the 
date  of  the  note.  Mass.  Gen.  Stat.  1860,  ch.  53,  sec-  bamb-rsoula. 
tions  8, 10;  Pub.  Stat.  1882,  ch.  77,  sections  12,  14;  noKBYWATOT. 
Vermont  Stat.,  1870,  ch.  70 ;  Rev.  Laws.  1880,  section  2013.  The 
power  of  the  State  legislatures  to  establisnsnch  a  rule  prospectivelpr 
with  regard  to  promissory  notes  made  and  payable  witnin  their 
respective  jurisdictions  has  not  been  and  cannot  be  doubted. 

The  note  in  suit  was  endorsed  to  the  plaintiff  more  than  sixty 
davs  after  its  date.  It  was  made  in  Massachusetts,  and,  if  not  pay- 
able there,  was  payable  in  Vermont,  where  the  defendant  was  in- 
corporated. The  construction  and  effect  of  the  contract  must  be 
^vemed  by  the  law  of  the  one  or  the  other  of  those  States ;  and 
it  is  superfluous  to  consider  by  which,  because  by  the  law  of  either 
the  note  was  overdue  when  the  plaintiff  took  it,  and  therefore  he 
cannot  recover  upon  it. 

As  to  the  evidence,  stated  in  the  report  of  the  referee,  upon 
which  the  plaintiff  relies  as  tendini?  to  prove  a  promise  pboiosb  wttb. 
to  himself  by  the  defendant  to  pay  the  note,  it  is  sum-  nov. 
cient  to  say  that  it  not  being  shown  that  the  plaintiff,  in  consider- 
ation of,  or  reliance  upon,  such  a  promise,  either  agreed  to  forbear 
or  actually  forbore  to  sue,  there  was  no  consideration  for  the  prom* 
ise  and  no  ground  for  giving  it  effect  as  an  estoppel. 

Judgment  affirmed. 
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LiTTLB  Book  and  Fobt  Smith  B.  Oo. 

(44  Arhanaas,  888.) 

The  rescission  of  a  compromiBe  by  mutual  consent  of  the  parties  simplj 
throws  them  back  upon  their  original  rights  without  prejudice. 

A  corporation  is  not  liable  upon  a  contract  made  with  its  promoters,  un- 
less it  was  made  upon  the  credit  of  the  corporation  to  be  formed,  and  with 
the  intention  mutually  entertained  to  bind  the  corporation  when  organized. 
The  promoters  are  alone  liable  where  the  credit  was  extended  to  them  as 
indiTiduals. 

The  opinion  of  this  court  in  a  case  becomes  the  law  of  the  case  in  subse- 
quent proceedings. 

« 

Appeal  from  Pope  Circuit  Court  in  Ohanoery. 
U.  M,  (&  O.  B  Rose  for  appellant 
J.  M.  Moore  for  appellee. 

Eakin,  J. — This  appeal  is  from  a  decree  upon  farther  proceed- 
ings in  the  case,  after  its  remand  upon  the  opinion  delivered  here 
opwioii  ^^  *  former  appeal  by  defendants ;  see  Little  Rock  & 
OF  TuifTOrai^  Fort  Smith  R.  Co.  v.  Perry,  37  Ark.  164 ;  s.  c,  9  Am. 
FFKCT  OF.       ^  g^^  jj^  jj  ^^^  ^^^^  j^^  ^  more  definite  statement. 

The  opinion  then  delivered  becomes  the  law  of  the  case,  with  ref- 
erence to  subsequent  proceedings.  These  were  all  in  equity,  the 
plaintiff  having  been  allowed  to  file  an  amended  complaint  on  the 
equity  side.     It  charges :  That  the  defendant  was  the  successor  of 

the  Little  I^ck  &  Fort  Smith  'SkX^road  Co.,  which  had 
M*owip^SS.°'  begun  and  completed  a  part  of  the  road  from  Argenta  to 

Fort  Smith.  The  original  grant  of  lands  to  aid  in  tlie 
construction  of  this  road,  made  by  Congress  on  the  ninth  of  Feb- 
mary,  1873,  is  set  forth,  together  with  the  act  reviving  and  ex- 
tending the  grant,  passed  on  the  twenty-sixth  of  Jnly,  1866,  and 
the  amendment  to  the  same,  passed  April  10,  1869,  by  which  the 
time  for  bnilding  the  first  section  of  twenty  miles  was  extended 
to  the  nineteenth  day  of  May,  1870..  It  shows,  further,  that  the 
old  company  began  the  construction  of  the  road  late  in  1869,  and 
to  raise  the  means,  prepared  two  classes  of  first-mortgt^  7-per- 
cent coupon  bonds,  aggregating  the  sum  of  $8,500,000.  Of  these, 
$3,500,000  were  secured  by  a  first  mortgage  upon  the  railroad  and 
its  equipments,  appurtenances,  privileges,  franchises,  and  all  prop- 
erty then  owned  or  afterwards  to  be  acquired,  save  lands  granted 
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by  Congress.  The  remaining  $5,000,000  of  bonds  were  in  like 
manner  secured  by  a  first  mortgage  npon  all  the  lands  granted  by 
Congress,  and  all  other  lands  owned  or  to  be  acquired.  From  the 
time  it  so  began  work  until  some  time  in  April  of  the  year  1871, 
when  it  became  insolvent,  the  company  had  issued  of  these  bonds, 
inclading  both  classes,  an  aggregate  amount  of  about  $6,000,000, 
or  more,  which  had  been  put  upon  the  market,  and,  as  is  alleged, 
bought  up  for  a  trifle  by  George  O.  Shattuck,  F.  M.  Weld,  and 
others,  their  associates.  The  company  failed  to  pay  any  of  the 
coupons  or  interest  warrants.  In  1874  suits  were  instituted  to 
foreclose  these  mortg^es  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas,  and  on  the  tenth  of 
December  of  that  year  all  the  property,  franchises,  lands,  etc.,  em- 
braced in  the  mortgages  were  sold  under  a  decree  which  had  been 
rendered  on  the  sixth  of  November. 

The  ostensible  purchasers  were  Shattuck,  Weld,  and  George  Rip- 
ley;  but  it  is  alleged  that  they  bought  for  Shattuck,  Weld,  and 
their  associate  bondholders,  as  shown  by  the  report  to  the  court 
made  by  Shattuck,  Weld,  and  Ripley,  explaining  the  nature  and 
character  of  their  purchase,  and  oy  the  schedule  to  said  report, 
containing  the  names  of  the  bondholders,  with  the  amounts  neld 
by  each.  The  property  was  of  the  value  of  several  millions  of 
dollars,  and  was  bought  in  for  about  a  hundred  thousand. 

It  is  further  alleged  that  afterwards,  on  the  nineteenth  of  De- 
cember, 1874,  under  the  provision  of  an  act  of  the  State,  passed 
ninth  day  of  December,  1874,  the  said  bondholders,  as  the  succes- 
sors of  ^^The  Little  Rock  &  Fort  Smith  Railr^o^  Co!,"  o^nized 
the  defendant  company  under  the  name  of  ^^The  Little  Kock  & 
Fort  Smith  'Railway  Co." 

Going  back  in  time,  the  bill  asserts  that  the  old  company,  in 
April,  1871,  had  completed  two  sections  and  a  half,  or  about  fifty 
miles,  of  their  road  from  Argenta,  and  had  graded  and  done  labor 
on  other  parts  of  the  road  to  the  value  of  more  than  a  million  of 
dollars.  About  that  time  the  road  became  deeply  involved  in 
debt,  and  was  much  embarrassed,  having  procured  the  greater  part 
of  the  work  to  be  done  on  a  credit.  It  was  particularly  indebted 
to  Pierce,  Stacy  &  Yorston,  a  firm  of  building  contractors.  This 
firm,  on  the  twentieth  of  April,  1871,  attached  the  road  with  all 
its  equipments  and  property,  in  the  Pulaski  Circuit  Court,  and  it 
never  after  that  resumed  operations.  The  said  contractors  were 
placed  and  remained  in  possession  of  all  that  part  of  the  road 
which  had  been  finished  and  equipped,  operating  and  receiving 
the  revenue  and  income,  until  near  the  end  of  the  year  1871, 
when  the  treasurer  of  the  State  was  appointed  receiver  under  an 
act  to  provide  for  paving  interest  on  bonds  which  had  been  issued 
by  the  State  in  aid  oi  railroads.  He  remained  in  possession,  taking 

e  revenue  and  income,  until  the  first  of  November,  1873,  when, 


th< 


46         PEEBT  V.  LITTLE  BOCK  AND  FOBT  SMITH  B.  CO. 

by  some  meaoB  anacconntable  to  complainant,  the  bondholders  mt 
into  possession  and  have  been  in  ever  since,  exdasiyely,  taking  tne 
revenues  and  profits. 

Meanwhile^  however,  whilst  the  State  had  possession,  complain- 
ant sajs,  it  became  apparent  that  ten  additional  miles  must  be 
finished  before  the  tenth  of  May,  1872,  in  order  to  save  the  land 
grant,  under  the  conditions  imposed  by  Congress.  The  bondhold- 
ers advanced  the  money  and  completed  the  reauired  section,  end- 
ing at  Perry's  Station.  After  that  it  was  still  necessary  to  com- 
jAete  twentv  additional  miles  each  year  until  the  road  snould  be 
finished.  But  he  says  that  the  old  company  never  had  possession 
or  control  of  the  road  from  April,  1871,  up  to  the  time  when  it 
was  sold  out,  and  the  new  company  organized  on  the  nineteenth  of 
December,  1874 ;  but  that  the  corporators  of  the  new  company, 
to  wit,  the  bondholders  by  their  trustees,  had  the  possession  from 
the  time  they  obtained  it  from  the  State  until  the  organization  of 
the  new  com  pan  v,  which  has  had  it  ever  since. 

It  is  alleged  that  the  corporators  of  the  new  and  defendant  com- 
.pany  are  in  effect  the  bondholders  of  the  old  company,  and  com- 
posed all  of  the  corporators  of  the  old  company  who  were  capital- 
ists ;  that  they  controlled  the  fortunes  of  the  old  company,  and 
desired  that  it  should  fail  and  be  sold  out,  and  that  a  new  company 
should  be  organized,  in  order  to  get  rid  of  about  a  million  and  a 
half  dollars  of  debt  for  labor  and  materials.  In  effect  that  the 
new  company  is  in  fact  the  old  company  ^^  transmogrified "  to 
elude  its  debts.  Complainant  states  that  in  the  latter  part  of  1872 
said  bondholders,  to  save  the  security  of  the  lands,  held  a  confer- 
ence in  Boston  to  devise  a  scheme  for  the  purpose.  There  it  was 
agreed  amongst  them,  by  joint  operation,  to  complete  the  whole 
line,  foreclose  the  mortgage,  purctiase  the  property  and  franchises, 
and  organize  a  new  corporation,  as  a  successor  of  the  old.  With  a 
view  to  that  they  entered  upon  the  construction  of  the  road. 
They  appointed  one  of  their  number,  George  Everett,  to  repre- 
sent all,  and  clothed  him  with  powers  to  let  all  contracts  for  build- 
ing and  supplies  and  materials,  and  do  all  things  expedient  for  the 
speedy  construction  of  the  road.  He  let  to  the  firm  of  Beaumont, 
Curry  &  Oliver  a  contract  for  layine  ties  and  rails  to  Clarks- 
ville,  from  Perry  Station,  a  distance  of  forty  miles.  All  materials 
and  supplies  were  to  be  furnished  by  the  bondholders.  Everett 
bought  of  complainant,  for  the  purpose,  11,315  railroad  ties,  about 
the  first  of  January,  1873.  They  were  sold  to  him  for  the  bond- 
holders at  thirtv  cents  apiece,  amounting  to  $8394.50,  and  were 
used  in  laying  the  track.  Upon  this  account  Everett  afterwards 
paid  $270,  leaving  still  due  $3124.50.  Also,  complainant  says 
that  in  June,  1873,  at  the  request  of  Everett,  he  erected  a  depot 
building  on  the  company's  right  of  way  at  Bussellville,  for  which 
he  was  to  receive  $1600.    The  defendant  company  afterwards,  in 
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1875,  paid  him  for  this  $1500,  which  he  accepted  in  fall.  Farther, 
he  claims  that  from  time  to  time,  between  the  first  of  January 
and  the  first  of  Maj,  1873,  at  the  reqaest  of  Everett  and  upon 
assurances  from  him  that  the  bondholders  would  pay  for  the  same, 
he  i>aid  construction  hands,  advanced  money  and  supplies,  and 
furnished  wood,  fuel,  and  material  for  the  construction  of  the  road 
to  the  extent  of  $4829.27.  He  alleges,  specifically,  that  all  these 
things  '^  were  furnished  to  the  aforesaid  bondholders  of  the  old 
company,  and  who  afterwards  organized  and  became  corporators 
of  the  defendant,  and  credit  therefor  was  specially  to  them  given, 
upon  the  representations  to  him  then  and  tnere  made  by  the  said 
Everett  that  he  was  the  agent  of  the  said  bondholders,  and  that 
they  had  taken  charge  of  said  railroad  for  the  purpose  of  con- 
structing and  completing  the  construction  of  the  same,  with  the 
view  of  organizing  a  new  corporation  as  successor  to  the  old ;" 
which  matter,  he  adds,  was  of  general  notoriety  and  understanding. 
He  says  further,  that  he  stated  to  Everett,  at  the  time  the  latter 
applied  to  him  for  material,  money,  etc.,  ^^  that  he  would  not  trust 
the  old  company  for  a  dollar,  that  they  then  owed  him  a  balance 
of  $6000  and  the  rise,"  for  work,  material,  and  supplies  during  the 
years  1870  and  1871.    The  work  on  the  railroad  steadily  pro- 

Sessed  from  the  time  it  was  taken  possession  of  by  Everett  up  to 
e  time  of  the  new  organization,  and  afterwards  to  its  full  com^ 
Eletion,  without  intermission.  He  claims  thereby  to  have  been, 
imself,  a  promoter  of  the  desi^s  of  the  new  corporation,  and  to 
have  thus  contributed  to  its  f ullestablishraent  as  successor  of  the 
old,  with  all  its  franchises  and  rights  of  property  unimpaired,  and 
charees  that  the  new  company,  after  its  organization,  accepted  the 
results  and  enjoyed  the  benents  of  his  labor,  materials,  etc.  Where- 
fore he  says  that  the  new  company  in  equity  and  conscience  should 
pay  him  the  balance  due  on  his  cross-ties,  with  interest,  and  also 
iiis  account  of  $4829.27  for  labor,  materials,  money,  etc 

Continuing,  he  says  that  after  the  organization  of  the  new  com- 
pany, its  president,  Joseph  H.  Converse,  was  duly  authorized  to 
adjust  and  settle  outstanding  claims  and  equities  existing  against 
defendant  company  then,  and  at  the  time  of  its  organization,  and 
his  acts  in  that  regard  were  afterwards  ratified  and  confirmed  by 
tho  company,  and  that  it  held  him  out  to  the  world  as  so  empow- 
ered. That,  on  the  twenty-sixth  dav  of  October,  1875,  said  Con- 
verse, upon  presentation  of  complainant's  demands,  recognized 
their  justice  and  validity,  and  paid  nim  $1500  for  the  depot  build- 
ing* As  to  the  other  claim  he  agreed  to  pay,  and  complainant  to 
accept,  fifty  cents  on  the  dollar  in  stock  of  the  new  company  at 
par  value.  He  says,  however,  that  he  was  induced  to  ao  so  by 
the  false  representations  of  Converse  to  the  effect  that  the  stock 
was  really  worth  par,  and  that  other  creditors,  holding  similar 
claims,  had  taken  stock  in  payment.    Finding  the  representations 
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as  to  the  stock  nntrne,  he  alleges  that  he  declined  to  draw  it  from 
the  treasurer.  He  then  sought  Converse  and  induced  him  to 
cancel  that  part  of  the  agreement  which  regarded  the  stock.  To 
obtain  this  concession  he  says  he  paid  to  Converse  one  hundred 
and  fifty  dollare,  or  in  other  words  conveyed  the  depot  buildings 
for  $1350.  He  submits  that  this  transaction  was  an  acknowledg- 
ment and  valid  ratification  of  his  claim  by  the  defendant. 

The  prayer  of  the  bill  is  that  his  claim  be  adjusted  and  declared 
valid  against  defendant,  and  that  he  have  a  decree  therefor  and 
general  relief. 

The  answer  of  the  defendant  railroad,  upon  the  points  deemed 
SAMB-Amwn.  material  in  this  controversy,  is  substantially  as  follows : 

It  denies  that  it  is  the  successor  of  the  old  company  in  any  other 
sense  than  this,  that  it  is  purchaser,  for  a  full  and  valuable  consid- 
eration, of  the  property,  rights,  and  interests  of  that  company,  as 
they  stood  on  the  nineteenw  day  of  December,  1874,  said  effects 
being  the  road  completed  from  Argenta  to  Clarksville,  a  distance 
of  a&out  one  hundred  miles,  together  with  the  road-bed,  side  tracks, 
station  houses,  rolling  stock,  and  other  property  appertaining  there- 
to, and  the  ri^ht  to  complete  and  own  the  road  to  Fort  Smith. 

It  admita  that  the  old  company  built  three  sections  (of  twenty 
miles  each)  of  the  road,  and  avers  that  it  built  five,  a  distance  of 
one  hundred  miles — the  three  sections,  from  Argenta  to  Perry's 
Station,  having  been  built  with  means  pi-ocured  by  the  sale  of 
bonds.  The  work  was  done  by  the  contractors,  Pierce,  Stacy  & 
Torston. 

It  denies  positively  that  the  old  company  ever  built  any  part  of 
the  road,  except  through  Pierce,  Stacy  &  Yorston,  to  whom  it 
had  let  the  contract,  and  who  were  to  furnish  all  the  material, 
ready  for  laying  down  the  iron ;  or  that  it  ^ver  purchased  any- 
thing of  value  from  complainant,  for  the  purposes  of  the  road. 

It  admits  that  the  contracting  firm  did  attach  Uie  road  in  the 
hands  of  the  old  company,  for  a  balance  claimed,  and  that  it  was 
for  a  while  in  the  hands  of  the  sheriff,  who  controlled  its  running 
operations,  and  that  in  the  summer  of  1872  it  passed  into  the  hands 
01  a  receiver  for  the  State. 

It  states  that,  in  view  of  the  possible  loss  of  the  land  grant,  and 
to  save  it,  a  few  of  the  Boston  bondholders  subscribe  and  ad- 
vanced to  the  old  company  $50,000,  to  be  applied  to  the  two  addi- 
tional sections  to  Clarksville.  This  was  done  upon  an  agreement 
between  those  subscribing  and  the  board  of  directors  of  the  old 
company  that  Everett,  as  the  agent  of  both  parties,  should  direct 
the  disbursement  of  the  money  in  the  work.  Everett,  with  the 
sanction  of  the  old  board,  let  tlie  contract  to  Curry  &  Beaumont 
to  complete  the  two  sections  to  Clarksville.  By  the  terms  of  that 
contract  Everett  and  the  directors  were  to  furnish  iron  rails  and 
ties,  and  nothing  else.    In  this  work  defendant  concedes  that  plain- 
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tiS  did  sell  to  Everett  about  6500  ties,  bnt  nothing  else  in  his  ac- 
counts. If  the  other  things  were  furnished  at  all  it  was  to  Pierce, 
Staej  &  Torston,  in  their  work  east  of  Perry's  Station.    With  re- 

fard  to  the  depot  house,  that  was  built  bj  complainant  largely  for 
is  own  purposes,  but  was  used  as  a  station.  Inasmuch  as  it  was 
built  upon  the  grounds  of  the  old  company,  with  its  permission,  his 
property  in  it  was  recognized,  and  has  oeen  equitably  adjusted. 

It  is  positively  denied  that  the  bondholders  ever  took  possession 
of  the  railroad,  or  any  part  of  it,  or  of  its  revenues  and  income. 

Further,  it  alleges  ^^  that  the  said  Everett  had  no  authority  or 
power  whatever,  as  agent  of  the  bondholders,  or  any  one  else,  for 
any  purpose,  except  to  disburse  the  $50,000  in  the  work  of  com- 
pleting the  said  two  sections; and  had  no  power  or  authority  what- 
ever to  act  for  the  bondholders,  or  to  purcnase  anything  upon  their 
credit." 

Upon  the  foreclosure  proceedings  in  1874,  the  bondholders 
bought  in  the  property  by  their  agents,  Shattuck,  Weld,  and  Rip- 
ley, nominally  for  $100,000,  bnt  really  for  their  bonds,  amounting 
in  face  value  to  eight  and  a  half  millions  of  dollars,  and  organized 
the  new  company  on  the  nineteenth  day  of  December,  1874,  under 
an  act  of  the  legislature  passed  the  ninth  day  of  December,  1874. 

Agaduy  defenaant  denies  ^^  that  the  said  Everett,  in  expending 
the  fi50,000,  acted  for  the  bondholders,  or  that  said  bondnolders, 
at  the  time  of  the  expenditures,  had  any  idea  of  taking  possession 
of  the  said  road,  or  ever  owning  the  same,  .  .  .  nor  were  such 
expenditures  made  with  any  view  to  the  said  bondholders  takine 
possession  of  the  said  road  or  organizing  into  a  corporation^  or  with 
a  view  of  promoting  any  such  organization." 

With  regard  to  the  matter  with  Converse,  president  of  the  de- 
fendant  company,  it  is  denied  that  complainant  ever  presented  to 
him  any  account  against  th^  new  company,  or  against  the  bond- 
holders, or  against  Everett,  but  one  against  the  old  company,  or 
acainst  Pierce,  Stacy  &  Yorston.  There  were  some  negotiations 
about  it,  by  way  of  compromise,  which  failed. 

Upon  these  pleadings  and  depositions  taken  the  cause  was  heard, 
and  the  bill  was  dismissed  for  want  of  equity,  the  costs,  however, 
being  adjudged  against  defendant.    The  complainant  appeals. 

It  is  evident  that  the  complainant  relies,  for  recovery,  chiefly 
npon  two  grounds.  One  being  this :  That  although  no  contract 
may  have  been  proved  with  the  defendant  nor  with  persons  en- 
g^  in  the  organization  of  the  company,  of  such  na-  p«opo«t,ok  of 
lure  as  to  render  the  company  liable  after  it  came  into  wS^SSlZ- 
existence,  on  the  grounds  of  having  accepted  and  en-  "'^^  <>»• 
joyed  the  benefits  of  the  contract,  yet  that  the  company  had  made 
itself  liable  by  the  recognition  of  nis  claim  by  the  president.  Con- 
verse, and  the  offer  to  settle  the  same  in  stock.  Upon  this  point 
the  argument  seems  to  be,  that  although  the  o£Eer  to  pay  stock  was 
26  A.  &  E.  R  Cas. 
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rescinded  at  the  request  of  complainant,  yet  that  the  recognition  of 
the  daim  remains  fully  bindmg,  and  that  it  must  now  be  dis- 
charged in  money.  To  say  nothing  of  the  failure  of  any  proof  of  the 
power  of  the  president  oi  defendant  company  to  bind  it  by  mere 
verbal  promises,  there  is  no  clear  proof,  or  even  preponderating 
evidence,  that  the  president  so  intended.  Doubtless  the  company 
respected  his  action  in  the  matter  and  would,  without  demur,  nave 
acquiesced  in  any  settlement  of  the  account  made  by  him,  as  it  ap- 
pears to  have  done  in  the  matter  of  the  purchase  of  the  depot 
nouse.    But  it  does  not  follow  that  such  supposed  acquiescence  im- 

f)lies  right  in  the  president  to  positively  bind  the  company,  much 
ess  when  a  mere  compromise  was  intended,  which  was  never  ac- 
cepted. The  matter  with  regard  to  the  purchase  of  the  building 
stands  un(]^uestioned  by  either  party,  and  passes  out  of  the  case. 
The  rescission  of  the  agreement  to  give  stock  for  the  account  for 
the  cross-ties  and  other  matters  simply  throws  the  parties  back 
upon  their  original  rights  without  prejudice  to  either.  It  cannot 
leave  the  complainant  with  a  rignt  newly  acouired  through  an 
agreement  he  has  insisted  upon  repudiating.  This  is  the  settled 
law  with  regard  to  all  propositions  made  by  way  of  compromise. 
The  claim  on  this  ground  is  not  tenable. 

The  pivotal  question  on  which  this  case  must  turn  lies  behind 
this  in  the  equity  which  one  who  deals  with  the  projectors  of  acor- 
FBOMOTBB»-  poration  with  regard  to  matters  which  are.  intended  to 
ra^  DBAuxa  inure  to  the  benefit  of  the  corporation,  when  organized 
^"^^  and  in  enjoyment  of  the  benefit,  to  have  the  contract 

carried  into  effect.  This  will  become  a  legal  right  if  the  corpora- 
tion should  aflSrm  the  contract,  or  do  any  act  from  which  an  amnn- 
ance  may  be  implied,  but  at  law  the  general  rule  obtains  that  cor- 
porations cannot  DC  bound  by  acts  done  or  promises  made  in  their  be- 
nalf  before  they  come  into  existence.  This  principle  was  discussed, 
and  its  limitations  defined  in  this  case  upon  the  former  appeal 
as  clearly  as  the  authorities  afforded  light  for  doin^.  It  originated 
in  equity,  and  is  still  subject  of  eqmty  jurisdiction,  although  in 
clear  cases  of  ratification  or  adoi)tion  it  may  now  be  enforced  at 
law,  especially  in  those  States  in  which  the  separate  courts  of 
equity  nave  been  abolished.  This  was  done  in  the  case  of  Bom- 
mer  v.  Am.  Spiral,  etc.,  Manfg.  Co.,  81  N.  T.  468. 

A  careful  review  of  the  doctrine  announced  upon  the  former 
appeal  ^see  37  Ark.  164)  has  confirmed  the  court  in  its 
conclusions  then  reached ;  and,  in  any  case,  it  must  be 
the  law  applicable  to  further  proceedings  in  the  same  cause. 

It  was  there  announce  that  the  doctrine  cannot  apply  to  cases 
in  which  private  persons,  contracting  exclusively  upon  tneir  indi- 
bamk.  vidua!  credit,  afterwards  create  a  corporation  for  the 

more  convenient  management  and  enjoyment  of^the  benefits  ac- 
quired by  the  contract.    This  is  obvious  from  the  consideration 
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that  the  enhanced  value  of  the  property  so  benefited  or  the  rights 
80  acc^uired  bj  individuals  are  estimated  and  allowed  by  the  cor- 
poration subsequently  taking  it,  and  shares  are  issued  acQordingly. 
It  would  be  unjust  to  other  stockholders  to  reauire  the  corporate 
body  to  j^y  again  for  the  labor  or  material  which  enhanced  this 
value.  Tliat  obligation  should  still  rest  upon  the  original  con- 
tractors, upon  whose  credit  the  work  was  done  or  the  material 
furnished.  It  may  be  illustrated  by  supposing  that  the  proprie- 
tors of  an  eligible  site  for  a  manufactory  should  contract,  upon 
their  individaal  responsibility,  for  the  erection  of  suitable  build- 
ings, the  addition  of  the  necessary  appurtenances,  and  the  acquisi- 
tion of  water  privileges  and  rights  of  way,  with  a  view  to  forming 
a  corporation  for  manufactaring ;  and  should  afterwards  form  one 
with  others  who  subscribe  for  imares  and  put  in  their  property  for 
shares  at  its  enhanced  value.  It  would  be  unjast,  in  the  abstnce 
of  any  claim  of  lien,  to  hold  the  corporate  body  liable  for  the  im- 
provements. The  services  performed  must  be  intended  at  the 
time  to  inure  to  the  benefit  of  the  future  corporation ;  must  be 
made  or  done  in  its  behalf,  and  with  the  expectation  and  con- 
fidence that  the  company  wiU  be  bound  and  not  the  credit  of  the 
individuals. 

The  proof  upon  the  hearing  before  the  Chancellor  does  not 
materially  alter  the  somewhat  lengthy  and  full  statement  of  the 
case  made  by  the  reporter  in  the  f ornaer  report  in  37  Ark.  It 
fails  to  show  clearlv,  m  the  first  place,  that  Everett  had  papor  bbfobx 
authority  to  bind  the  bondholders,  or  that  his  agency  c«^cellob. 
extended  beyond  the  expenditure  of  the  $50,000  subscribed  by 
eome  of  the  Wdholders,  f  or  the  purpose  of  making  the  requisite 
construction,  to  save  the  security  of  the  land.  It  does  show  that 
the  contracts  were  made  by  Everett,  at  least  formally,  in  behalf  of 
the  old  company,  which  was  still  a  corporate  being.  And  although 
it  is  shown  that  Perry  refused  to  rely  upon  the  credit  of  the  old 
company,  and  was  assured  bv  Everett  that  the  bondholders  would 
be  responsible,  yet  it  was  still  to  the  credit  of  the  bondholders  as 
individuals  that  he  trasted.  They  were  men  of  wealth,  and  re- 
sponsible if  Everett  had  authority  to  give  those  assurances.  N(m 
eongtat  that  they  might  not  have  been  only  perfecting  their  secu- 
rity with  a  view  to  realizing  tiheir  debts.  That  afiorded  sufficient 
motive  for  their  action.  There  was  nothing  in  that  to  induce  the 
conclusion  that  they  would  afterwards  create  a  new  corporation 
and  become  stockholders  in  that.  It  was  not  a  necessary  conse- 
qnence,  in  a  business  view,  that  they  would  find  it  best  to  do  so. 
There  is  some  proof,  in  complainant's  own  testimony  alone,  that 
he  expected  from  Everett's  assurances  that  the  bondholders  would 
continue  to  manage  and  control  the  road  under  a  new  organization, 
but  the  proof  utterly  fails  to  show  that  Everett  had  any  authority 
to  make  such  representations,  and  the  preponderance  of  evidence 
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ifi  strong  to  show  that  the  bondholders,  then,  had  no  intention  of 
buying  in  the  property  and  making  a  new  corporation,  and  never 
matured  the  plan  until  more  than  a  year  afterwards.  To  this 
effect  is  the  testimony  of  Converse,  one  of  the  bondholders,  and 
the  president  of  the  defendant  company.  His  evidence  is  unim- 
peached,  and  his  interest  in  the  matter  sives  assurance  of  better 
mformation  upon  the  subject  than  could  have  been  had  b^  any 
other  witness.  In  other  words,  the  proof  fails  to  show  sufficiently 
that,  at  the  time  of  the  contract,  either  Everett  or  the  bondholders 
who  had  employed  him  to  act  in  their  behalf  in  conjunction  with 
the  old  directory  were  engaged  in  promoting  the  new  corporation 
afterwards  resohred  upon  and  created,  or  doing  anvthingelse  than 
endeavoring  to  save  toe  securities  of  the  bonoholaers.  T!he  onus 
of  this  proof  was  on  complainant.  When  the  sale  was  afterwards 
made  under  the  foreclosure,  any  other  parties  might  have  bid  and 
would  have  had  to  pa^  the  enhanced  value  of  the  securities  given 
by  the  construction  oi  the  road ;  and,  in  theory  at  least,  the  actual 
purchasers  did  the  same.  If  it  had  been  bought  bv  stran^rs, 
there  is  no  equity  upon  which  Perry  might  have  followed  his 
claim  into  their  hands  and  made  it  binding  on  any  corporation 
they  might  form.  The  bondholders  bid,  we  must  presume,  in 
competition  with  the  world,  and  would  have  the  same  right  to 
form  a  disencumbered  corporation,  although  their  individual  lia- 
bility to  Perry  might  remain  as  it  was.  It  is  a  fallacy  to  contend 
that  any  numoer  of  individual  debtors,  becoming  a  corporation, 
thereby  shift  their  obligation  upon  the  corporation,  even  though 
they  may  constitute  its  capital  stock,  by  puttinj^  in  the  property 
for  whicn  the  debts  were  incurred.  Still  their  individual  debts 
will  remain,  and  the  corporation  itself  will  owe  nothing  nor  be 
affected,  except  in  case  oi  liens. 

We  do  not  think,  upon  a  review  of  the  whole  testimony,  that 
this  is  a  case  of  a  contract  made  with  the  promoters  of  a  future 
coNoujsioN.  corporation,  upon  the  credit  of  the  corporation  to  be 
formed,  and  with  the  intention  mutually  entertainea  that  the  cor- 
poration would  be  bound  when  orgamzed.  It  rather  appears  a 
case  of  credit  extended  to  the  individual  bondholders  in  person, 
and  their  liability  will  depend  upon  the  authority  vested  in 
Everett.    With  that  aspect  of  the  case  we  have  nothing  to  do. 

AfOrm  the  decree. 

Contracts  of  Promotert*— See  Little  Rock,  etc.,  R.  Co.  o.  Perry,  9  Am.  & 
£ng.  R.  R.  Gas.  610. 
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V. 

B06TON9  Hastfobd  and  Ebib  B.  Co.  et  cd. 

(118  United  States  BeparU,  161.) 

A  State  may  make  a  corporation  of  another  State,  as  there  organized  and 
conducted,  a  corporation  of  its  own,  quoad  any  property  within  its  territo- 
rial jurisdiction. 

The  Boston,  Hartford  &  Erie  R  Co.,  by  acting  upon  the  authority  to 
purchase  property  conferred  by  the  act  of  the  Legislature  of  New  York  of 
April  25,  1864,  became  a  New  York  corporation,  by  its  then  existing  name. 

Where  a  corporation  is  chartered  by  several  States,  a  meeting  of  its  stock- 
holders in  one  of  them  is  valid  in  respect  to  its  property  in  all  of  such 
States. 

The  Boston,  Hartford  &  Erie  R  Co.,  although  made  up  of  distinct  cor- 
porations, chartered  by  different  States,  was,  in  organization  and  action,  and 
the  practical  management  of  its  property,  one  corporation,  having  a  capital 
stock  which  was  a  unit,  one  set  of  snareholders  interested  alike  in  all  of  its 
property,  and  one  board  of  directors.  In  its  relation  to  any  State  it  was  a 
separate  corporation,  governed  by  the  laws  of  that  State  as  to  its  property 
therein.  It  had  a  domicile  in  each  State,  and  the  corporators  or  shareholders 
could,  in  the  absence  of  any  statutory  provision  to  the  contrary^  hold  meet- 
ings and  transact  corporate  business  in  any  one  State  so  as  to  bind  the  cor- 
poration in  respect  to  its  property  everywhere. 

If  there  were  any  irregularities  in  the  proceedings  of  said  company  in 
making  the  mortgage  executed  by  it  on  March  19,  1866,  they  were  rectified 
by  the  subsequent  ratifications  of  such  proceedings  by  the  legislatures  of 
Massachusetts,  Rhode  Island,  Connecticut,  and  New  York,  which  ratifica- 
tions included,  as  a  part  of  said  proceedings,  the  holding  of  the  meeting  of 
shareholders  in  New  York. 

The  fact  that  some  of  the  bonds  may  have  been  invalid  did  not  affect  the 
mortgage  or  the  proceedings  for  its  foreclosure. 

The  mortgage  havin|^  been  duly  foreclosed  in  a  State  court,  which  had 
jurisdiction  of  the  parties  and  subject-matter,  and  the  injured  party  having 
had  an  opportunity  to  apply  to  the  State  court  to  reverse  the  decree  of  fore- 
closure, said  decree  cannot  be  reviewed  in  a  collateral  proceeding  in  a  Cir- 
cuit Court  of  the  United  States,  upon  the  ground  that  it  was  obtained  by 
fraud. 

The  complainant  and  the  shareholders  whom  he  represents  form  an  inte- 
gral part  of  the  corporation,  and  as  such  were  parties  to  bankruptcy  pro- 
ceedines  involving  said  corporation.  He  is,  therefore,  bound  by  tne  decree 
entered  in  said  proceedings  and  cannot  impcAch  it  collaterally  on  the  ground 
of  fraud. 

The  bill  was  properly  dismissed  on  demurrer  on  the  ground  of  laches,  as 
it  was  filed  fourteen  years  after  the  making  of  the  mortgage,  ten  years  after 
the  commencement  of  the  bankruptcy  proceedings,  nine  years  after  the  en- 
try of  the  decree  of  foreclosure,  and  seven  years  after  the  foreclosure  be- 
came absolute  and  the  road  was  conveyed  to  the  new  corporation. 

Appeal  from  the  Circuit  Oonrt  of  the  Unitea  States  for  the 
District  of  Massachnsetts. 
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Bill  in  equity.    The  case  is  stated  in  the  opinion  of  the  court 

Eugene  M.  Johnson^  Benjamin  F,  BuUer,  B,  A.  Pryor^  and 
Charles  Fish  Beachy  Jr.j  for  appellants. 

Charles  M.  Beed  for  appellee  Healy. 

C.  S.  Bradley  and  J.  C.  Oray  for  appellees  Bradley,  Chap- 
man, ahd  Barnard. 

WiUia/m,  Q.  Bussell  and  WiUmm,  Cald>  Loring  for  the  Kew 
York  &  New  England  B.  Co.  and  appellees  Hart  and  Clark. 

Blatohford,  J. — ^This  is  a  bill  in  equity,  filed  in  the  Circuit 
Court  of  the  United  States  for  the  District  of  Massachusetts,  on 
pactb.  the  8th  of  July,  1880,  by  William  F.  Graham,  an  'alien, 

the  ownerof  500  shares  of  the  capital  stock  of  the  Boston,  Hartford 
&  Erie  R.  Co.,  on  behalf  not  only  of  himself,  but  of  every  stock- 
holder and  creditor  of  the  company  who  may  loin  in  the  suit  and 
contribute  to  its  expense,  to  set  aside  as  invaiia  a  mortgage  given 
by  the  company,  dated  March  19,  1866,  covering  its  railroad,  fran- 
chises, and  property,  existing  and  future,  to  Robert  H.  Berdell, 
Dudley  S.  Gregory,  and  John  C.  Bancroft  Davis,  as  trustees,  to 
secure  the  payment  of  an  issue  of  bonds  of  the  company  to  the 
amount  of  $20,000,000.  The  defendants  are  that  company  and 
its  assignees  in  bankruptcy  ;  the  New  York  &  New  England  R. 
Co.,  which  is  in  possession  of  and  operating  the  .railroad  ;  certain 
pei*sons  now  living,  and  the  personal  representatives  of  others  now 
deceased,  who  have,  at  different  times,  acted  as  trustees  under  the 
mortgage;  the  ti*easurer  and  receiver-general  of  the  common- 
wealth of  Massachusetts ;  George  Ellis,  Fi*ederick  A.  Lane,  and 
William  C.  Eayrs. 

Afterwards  Amelia  T.  Raymond,  a  holder  of  100  shares,  and 
two  other  shareholders,  were  admitted  as  co-plaintiffs.  Four  sepa- 
rate demurrei*6  to  the  bill  were  filed,  one  of  them  being  b}'  the  as- 
signees in  bankruptcy,  and  another  by  the  New  York  &  New 
England  R.  Co.  They  set  forth,  as  grounds  of  demurrer,  among 
other  things,  want  of  equity  and  laches.  The  case  was  heard  on 
the  demurrers,  and  in  January,  1883,  a  decision  was  rendered,  14 
Fed.  Rep.  753,  dismissing  tne  bill,  on  which  a  decree  to  that 
effect  was  entered,  from  which  Graham  and  Raymond  have  ap- 
pealed. 

The  mort^ige  covered  all  the  property  of  the  conrpany  in  Mas- 
sachusetts, Rhode  Island,  Connecticut,  and  New  York.  In  De- 
cember, 1865,  there  remained  to  be  built,  of  the  projected  line  of 
the  road,  74  miles  between  Waterbury,  Conn.,  and  Fishkill. 
N.  Y.,  and  26  miles  in  Connecticut,  between  Willimantic  and 
Mechanicsville.  The  aggregate  amount  of  liens,  at  that  time,  on 
the  property  and  franchises  owned  or  leased  by  the  company,  and 
which  were  prior  lines  to  the  $20,000,000  mortgage  (which  will 
he  called  the  Berdell  mortgage),  was  $9,904,650.    The  object  of 
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making  the  Berdell  mortgage  was  to  retire  this  prior  lien  debt  and 
complete  and  equip  the  road,  from  Boston  to  Fishkill. 

In  January,  1870,  default  was  made  in  paying  the  six  months' 
interest  which  then  fell  due  on  the  mortgage.  Soon  thereafter, 
the  company's  property  was  taken  on  legal  process  in  several 
suits. 

In  July,  1870,  George  Ellis  and  two  other  persons  filed  a  bill 
in  equity,  in  the  Supreme  Judicial  Court  of  Massachu-  sakb-bill  to 
setts,  to  foreclose  tne  mortgage.    Receivers  were  ap-  »oMa^>«- 
pointed,  who  took  possession  of  the  road  August  2, 1870. 

In  October,  1870,  an  involuntary  petition  in  bankruptcy  was 
filed  against  the  company,  in  the  I>istrict  Court  of  the  United 
States  for  the  District 'of  Massachusetts,  on  which  an  adjudication 
was  made  March  2, 1871.  Assimees  were  appointed,  who,  after 
the  f orecloseure  was  perfected,  released  to  the  trustees  under  the 
mortgage  all  the  rights  of  the  company  in  the  mortgaged  prop- 
erty. 

On  the  9th  of  May,  1871,  a  decree  was  made  in  the  Ellis  suit, 
providing  for  the  aelivery  of  the  mortgaged  property  by  the  re- 
ceivers to  the  trustees ;  for  the  filing  by  the  latter,  in  saxk-dbcsbb 
the  office  ^i  the  secretaries  of  state  of  Massachusetts,  SSm.  '^■"*'^ 
Rhode  Island,  Connecticut,  and  New  York,  of  a  notice  that  they 
had  taken  possession  of  the  property  for  default  in  the  payment  of 
interest  on  the  bonds,  ^^  and  with  their  purpose"  to  foreclose  the 
mortgage  for  such  default ;  and  for  the  vesting  of  the  property 
absolutely  and  in  fee  in  the  trustees,  if  default  in  the  perform- 
ance of  tne  condition  of  the  mortgage  should  continue  for  eight- 
een months  after  the  notice  should  be  filed,  in  which  case  all  equity 
of  redemption  of  the  mortgagor  should  be  barred. 

In  September,  1871,  the  trustees  entered  and  took  possession 
for  foreclosure  and  filed  the  notices  so  provided  for.  The  notices 
were  of  the  character  mentioned  in  the  mortgage,  which  provided 
that,  if  a  default  in  paying  principal  or  interest  should  continue 
for  eighteen  months  after  the  fihn^  of  the  notices,  the  property 
should  yest  in  fee  in  the  trustees,  without  further  process  of  law, 
and  all  equity  of  redemption  of  the  mortgagor  should  be  barred. 

The  foreclosure  having  been  perfected,  the  trustees,  pursuant 
to  a  decree  made  in  June,  1876,  in  the  Ellis  suit,  con-  BA]a--co!CTBT. 
veyed  the  mortgaged  premises  and  franchises  to  the  ^^ 
New  York  &  ]New  England  B.  Co.,  a  corporation  organized  by  the 
former  bondholders,  and  delivei*ed  to  it  tne  property. 

The  first  ground  alleged  in  the  bill  for  declaring  the  mortga^ 
inyalid  is,  that  it  was  authorized  and  made  at  a  meeting  of  the 
shareholders  of  the  company  held  in  the  city  of  New 
York  ;  that  it  was  not  a  corporation  of  New  i  ork,  but  »«  ^of^'sSS- 
was  a  corpoi-ation  of  Connecticut,  Massachusetts,  and  "^"^"^ 
Bhode  Island ;  and  that,  therefore,  the  meeting  was  illegal  and 
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the  mortage  void.  The  circnit  conrt  held  that  the  corporation 
was  a  ^w  York  corporation ;  that  the  meeting  was  lawfully 
held ;  and  that  its  proceedings  were  valid  and  binding  on  the  com- 
pany. 

In  the  mortgage  the  company  is  described  as  ^^  a  corporation 
BAin-RioiT.  existing  under  the  laws  of  the  States  of  New  York,  Con- 
xLB^oF  HOBv-  jj^^^-j^^j^    Rhodo    Island,    and    Massachusetts."    The 

mortage  recites  that  ^^  the  shareholders  of  the  Boston,  Hartford  & 
Erie  K.  Co.,  at  a  meeting  duly  and  lawfully  called  and  held  at  the 
city  of  New  York,  on  the  fourteenth  day  of  March,  a.d.  1866, 
voted  to  authorize  the  directors  to  make  application  to  the  several 
legislatures  of  the  States  in  which  the  chartered  rights  of  the  road 
exist,  for  authority  to  make  a  mortgage  upon  the  whole  or  any 
portion  of  the  line  of  the  road,  and  to  create,  issue,  and  dispose  of, 
at  the  best  rates  that  can  be  obtained,  their  convertible  bonds, 
payable  in  the  city  of  New  York,  on  the  first  day  of  July,  a.d. 
1900,  for  one  thonsand  dollars  each,  not  to  exceed  the  amount  of 
twenty  millions  of  dollars  in  all,"  with  authority  to  the  directors 
to  make  a  portion  of  the  bonds  payable  in  London,  '^  interest  pay- 
able semi-annually  on  the  first  aays  of  January  and  July  in  each 
year,  at  the  rate  of  seven  per  cent  per  annum,  interest  and  princi- 
pal to  be  payable  at  such  places  in  the  city  of  New  York  or  in 
London  as  the  directors  may  authorize ;  ana  the  particular  form 
of  bonds,  interest  warrants  thereon,  and  mortgage,  to  be  left  en- 
tirely, at  the  discretion  of  the  board  of  directors ;  the  said  bonds  to 
be  issued  for  the  purpose  of  providing  for  and  retiring  all  the 
existing  mortgage  aebt  and  prior  liens  upon  the  line  of  the  road  of 
the  party  of  the  first  part,  and  for  the  purpose  of  completing  and 
equipping  their  road;"  that  "the  said  board  of  directors,  at  a 
meeting  duly  convened  and  held  in  the  city  of  New  York,  on  the 
nineteenth  day  of  March,  1866,  voted  to  authorize  the  creation 
and  issue  of  the  first  mortgage  bonds  of  said  company,  in  the  fol- 
lowing form"  (a  form  of  a  bond  is  here  inserted);  and  that  "  the  said 
directors,  at  their  said  meeting,  further  voted  to  empower  bonds  of 
said  form  .  •  .  hereafter  to  be  issued,  and  to  be  secured  under  the 
mortgage,  .  .  •  but  not  in  a  ^eater  principal  than  twenty  mil- 
lions of  dollars  in  all ;  .  .  .  and  further,  at  tne  same  time,  voted 
to  secure  the  entire  issue  of  said  bonds  by  the  execution  of  a 
mortgage  in  the  form  of  these  presents."  It  then  conveys  to  the 
trustees  named  the  railroad  of  the  company,  commencing  at  the 
foot  of  Summer  street,  in  Boston,  and  tnence  extending  through 
the  States  of  Massachusetts,  Oonnecticut,  Rhode  Island,  and  New 
York,  to  the  western  terminus  of  its  location  on  the  east  bank  of 
the  Hudson  River,  at  Fishkill,  to^tiier  with  all  the  privile^s, 
franchises,  and  property  then  owned  or  thereafter  to  be  acquired 
by  the  company. 

On  the  25th  of  April,  1864,  an  act  had  been  passed  by  the  legisla- 
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ture  of  New  York,  Lawp  of  New  York,  1864,  ch.  385,  p.  884,  en- 
titled ^^  An  act  to  consolidate  the  Boston,  Hartford  &  Erie,  the 
Boston,  Hartford  &  Erie  Extension,  and  the  Boston,  g^^^coiwou- 
Hartford  &  Erie  Ferry  Extension  railroad  companies."  bu^iok-act  o» 
It  provided  as  follows :  "  The  Boston,  Hartford  &  Erie 
Extension  B.  Co.  and  the  Boston,  Hartford  &  Erie  Ferry  Extension 
R.  Co.  may  both,  or  either,  sell  and  convey  to  the  Boston,  Hartford 
&  Erie  R  Co.  the  franchise  and  property  of  said  several  corporations, 
npon  such  terms  as  may  be  mntnally  agreed  npon  ;  and  whenever 
certificates,  under  oath,  of  said  Boston,  Hartford  &  Erie  R.  Co., 
and  a  like  certificate,  under  oath,  of  the  other  contracting  corpora- 
tion,  shall  be  lodged  in  the  office  of  the  secretary  of  state,  snow- 
ing  such  sale  and  conveyance,  and  containing  a  full  description  of 
the  rights  and  property  conveyed,  then,  and  in  such  case,  such 
sale  and  conveyance  shall  be  effectual  in  law  to  pass  title  to  the 
franchise  and  property  sold,  conveyed,  and  described  in  8U<fli  cer- 
tificate, without  other  or  further  registry  of  the  instrument  of 
conveyance.  And  on  the  leaving  of  such  certificate  as  above  pro- 
vided, the  secretary  of  state  shall  file  and  record  the  same,  and 
said  Boston,  Hartford  &  Erie  R.  Co.  shall  become  possessed  of  the 
rights  of  charter  and  property  sold,  conveyed,  and  described  in 
said  certificates,  and  may  have,  hold,  and  use  the  same  in  their 
own  name  and  right,  as  aportion  of  their  railway  line  and  property, 
and  have  all  the  rights  the  corporation  making  sale  and  convey- 
ance had  at  the  time  of  such  conveyance,  to  construct  and  operate 
a  railway  within  the  terminal  points  designated  in  the  charter  of 
the  company  making  the  conveyance,  and  subject  to  the  laws  of 
this  State,  passed,  or  that  may  be  passed,  concerning  railroad  cor- 
porations." 

This  act  professes,  in  its  title,  to  be  an  act  to  consolidate  the 
three  companies.  It  authorizes  the  sale  to  the  Boston,  Hartford 
&  Erie  Co.  of  the  franchises  and  property  of  the  other  two  cor- 
porations (which  were  New  York  corporations),  and  provides  that 
such  sale  shall  pass  the  title  to  such  fi-anchises  and  property,  and 
that  the  purchasing  company  shall  thereby  ^^  become  possessed  of 
the  rights  of  charter  and  property  sold,"  and  thereafter  have,  hold, 
and  use  the  same  in  its  ^^own  name  and  right." 

As  a  purchaser  of  what  this  act  authorized  to  be  sold  to  it,  the 
company  purchasing  became  a  New  York  corporation,  samb-ceba. 
by  its  then  existing  name.    The  case  is  directly  within  ^SSk  oobforT 
the  ruling  of  this  court  in  Clark  v.  Barnard,  108  TJ.  S.  "*^"- 
436,  448.    There  this  same  company  had,  as  a  Connecticut  cor- 

f>ration,  purchased  the  franchises  and  railroad  of  the  Hartford, 
rovidence  &  Fishkill  R.  Co.,  a  consolidated  corporation  under 
the  laws  of  Connecticut  and  Rhode  Island.  Afterwards  the  leg- 
islature  of  Rhode  Island  ratified  the  sale,  so  far  as  the  railroad 
was  situated  in  Rhode  Island,  by  an  act  which  proceeded  to  de- 
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clare  that  the  ^^said  Boston,  Hartford  &  Erie  R.  Co..  by  that 
name,  shall  and  may  have,  nse,  exercise,  and  enjoy  all  tne  rights, 

Srivileges,  and  powers  heretofore  granted  and  belonging  to  said 
[artford,  Providence  &  Fishkill  K.  Co.,  and  be  subject  to  all  the 
dnties  and  liabilities  iniposed  upon  the  same  by  its  charter  and 
the  general  laws  of  this  State."  On  this  state  of  facts,  this  court 
said  :  '*  The  Hartford,  Providence  &  Fishkill  R.  Co,  was,  without 
question,  so  far  as  it  owned  and  operated  a  railroad  within  the 
State  of  Rhode  Island,  a  corporation  in  and  of  that  State ;  and  the 
Boston,  Hartford  &  Erie  R.  Co.  became  its  legal  successor  in 
that  State,  as  owner  of  its  property,  and  exercising  its  franchises 
therein,  and  became,  therefore,  in  respect  to  its  railroad  in  Rliode 
Island,  a  corporation  in  and  of  that  State ;"  and  the  case  of  Rail- 
road Co.  V.  Harris,  12  WaU.  65,  82,  and  other  cases  in  this  court, 
were  cited  to  the  effect  that  one  State  may  make  a  corporation 
of  another  State,  as  there  organized  and  conducted,  a  corpora- 
tion of  its  own,  quoacl  any  property  within  its  territorial  foris- 
diction. 

That  this  statute  of  New  York  was  acted  upon  and  availed  of 
by  the  Boston,  Hartford  &  Erie  Co.  sufficiently  appears  from 
the  bill.  It  is  not  pretended  there  was  any  other  charter  to  the 
company  from  the  State  of  New  York,  when  the  mortgage  was 
made.  The  ratification  of  the  mortgage  by  the  legislature  of  New 
York,  hereafter  mentioned ;  the  recording  of  the  mortgage  and  of 
the  resignations  and  appointments  of  trustees,  in  counties  in 
New  York ;  and  the  recognition,  by  a  statute  of  New  York, 
passed  May  21,  1878,  Laws  of  New  York,  1873,  ch.  550,  p.  861, 
of  the  New  York  &  New  England  Co.  as  the  successor,  as  a  cor- 
poration,  through  the  mortage,  of  the  mortgagor  company,  suffi- 
ciently show  that  the  New  York  interest  came  throng  the  New 
York  act  of  April  25,  1864.  See,  also.  In  re  Boston,  JEartford  & 
Erie  R.  Co.,  9  Blatchford,  409,  416. 

That  a  meeting  in  one  of  several  States  of  the  stockholders  of 
sakx-vaudiit  a*  corporation  chartered  by  all  those  States  is  valid  in 
oJeS^otrS  respect  to  the  property  of  the  corporation  in  all  of  them, 
8TATB8.  without  the  necessity  of  a  repetition  of  the  meeting  in 

any  other  of  those  States,  is,  we  think,  a  sound  proposition. 
"Wnether  it  be  or  be  not  true  that  proceedings  of  persons  profess- 
ing to  act  as  corporators,  when  assembled  without  the  bounds  of  the 
sovereignty  granting  the  charter,  are  void.  Miller  v.  Ewer,  27 
Maine,  509,  there  is  no  principle  which  requires  that  the  corpora- 
tors of  .this  consolidated  corporation  should  meet  in  more  than  one 
of  the  States  in  which  it  has  a  domicile,  in  order  to  the  validity  of 
a  corporate  act. 

It  appears  by  the  bill  that  the  mortgagor  corporation  was  char- 
tered by  its  name,  by  the  Legislature  of  Connecticut,  at  its  May 
session,  1863 ;  that  thereafter  acts  were  passed  by  the  legislatures 
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of  Massachnsetts  and  Hhode  Islandi  making  it  a  corporation  of 
those  States ;  that,  in  August,  1863,  the  Soamern  Midland  B.  Co., 
having  previously  acquired  all  the  franchises  and  property  of  the 
Boston  and  Kew  York  Central  B.  Co.,  a  corporation  chartered  un- 
der the  law  of  Massachusetts,  Connecticut,  and  New  York,  con- 
veyed all  its  franchises  and  property  to  the  Boston,  Hartford  & 
Erie  Co.;  and  that  in  November,  1863,  the  latter  company,  under 
authority  contained  in  acts  of  the  legislatures  of  all  four  of  the 
States,  acquired  the  franchises  and  property  of  the  Hartford,  Prov- 
idence &  Fishkill  B.  Co.,  a  corporation  created  under  the  laws  of 
New  York,  Bhode  Island,  and  Connecticut. 

The  Boston,  Hartford  &  Erie  Co.,  therefore,  though  made  up 
of  distinct  corporations,  chartered  by  the  legislatures  of  different 
States,  had  a  capital  stock  which  was  a  unit,  and  only 
one  set  of  sharenolders,  who  had  an  interest,  by  virtue  bamc-tbboob- 
of  their  ownerahip  of  shares  of  such  stock,  in  all  of  its  n^v  Amnr. 
property  everywhere.    In  its  organization  and  action, 
and  the  practical  management  of  its  property,  it  was  one  corpora- 
tion,  having  one  board  of  dii*ectors,  though,  m  its  relations  to  any 
State,  it  was  a  separate  corporation,  governed  by  the  laws  of  that 
State  as  to  its  property  therein.     It,  therefore,  had  a  domicile  in 
each  State,  and  the  corporators  or  shareholders  could,  in  the  absence 
of  any  statutory  provision   to  the  contrary,  hold  meetings  and 
transact  corporate  business  in  any  one  State,  so  as  to  bind  the  cor« 
poration  in  respect  to  its  propertv  everywhere.     Bridge  Co.  v, 
Maver,  31  Ohio  St.  317 ;  Pierce  on  Kailroads,  20. 

in  addition   to  this,  the  legislatures  of  Bhode  Island,   New 
York,  Massachusetts,  and  Connecticut,   by  acts  passed  after  the 
mortgage  was  made,  expressly  ratified  and  confirmed  g^^^^j^^^n,. 
the  proceedings  of  the  company  in  making  it,  each  act  cation  of  pbo- 
being  substantially  in  these  words:  "The  proceedings  °™*'""' 
of  the  Boston,  ELartford  &  Erie  B.  Co.,  whereby,  by  indenture 
dated  March  nineteenth,  eighteen  hundred  and  sixty-six,  they  con- 
veved  their  railroad  and  property  in  mortgage  to  Bobert  H.  Ber- 
dell,  Dudley  S.  Gregory,  and  John  C.  Bancroft  Davis,  trustees  of 
the  bondholders  in  said  mortgage  mentioned,  to  secure  the  holders 
of  said  bonds  the  payment  of  the  same,  are  hereby  ratified  and 
confirmed."    Private  Acts  of  Bhode  Island,  January  Session,  1866, 
p.  294 ;  Laws  of  New  York,  1866,  ch.  789 ;  Laws  of  Massachusetts, 
1866,  ch.  142;  Private  Acts  of  Connecticut,  May  Session,  1866, 
p.  169.    These  acts   ratified "  the  proceedings"  of  the  company 
whereby  the  mortgage  was  made.    As  the  mortgage  states,  on  its 
face,  that  the  meeting  of  the  shareholders  at  which  they  voted  to 
authorize  the  directors  to  apply  for  legislative  authority  to  make 
the  mortgage  was  "  duly  ana  lawfully  called  and  held  at  the  city  of 
New  York/'  the  holding  of  the  meeting  there  was  ratified  as  a 
part  of  the  proceedings. 
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.  The  irregularity,  if  'any,  was  one  which  the  legielatureB  of  the 
four  States  conld  rectify,  as  they  did,  because  all  of  them,  acting 
together  for  the  one  pnrpose,  conld  have  authorized  in  advance  the 
holding  of  the  meeting  at  New  York.  Grenada  Co.  v,  Brogden, 
112  U.  S.  261 ;  Anderson  v.  Santa  Anna,  116  U.  S.  356 ;  Shaw  v. 
Norfolk  E.  Co.,  5  Gray,  162 ;  Howe  v.  Freeman,  14  Gray,  566. 

It  is  urged  by  the  appellants  that  it  appears  from  the  mortgage 
that  the  vote  at  the  meeting  was  merely  one  to  authorize  the  di- 
rectors to  apply  to  the  several  legislatures  for  authority  to  make  a 
mortgage ;  that  five  days  after  the  vote  the  mortga^  was  executed ; 
that  the  shareholders  never  voted  to  authorize  the  making  of  a 
mortgage ;  and  that,  therefore,  the  mortgage  was  invalid.  The 
sufficient  answer  to  this  contention  is,  that  the  terms  of  the  vote, 
as  recited  in  the  oiortgage,  are  adequate  to  confer  authority  on  the 
directors,  acting  for  the  company,  to  make  the  mortgage,  after  the 
legislatures  should  have  granted  authority  to  make  it ;  and  that  the 
subsequent  ratification  by  the  legislatures  is  equivalent  to  previous 
authority.  The  terms  of  the  mortgage  are  specified  in  detail  in 
the  vote,  the  mortgage  conforms  to  tnem,  and  the  vote  is  to  be 
construed  as  covering  authority  from  the  shareholders  to  make  the 
mortgage,  if  legislative  authority  should  be  given.  It  sufficiently 
appears  that  t^e  four  confirmatoiy  acts  were  passed  before  the 
mortgage  was  recorded  anywhere,  and  before  any  bonds  secured  by 
it  were  issued. 

Moreover,  the  mortgage  has  been  ratified  by  acts  of  the  legisla- 
tures of  the  four  States  confirming  the  organization  of  the  iTew 
York  &  New  England  R.  Co.,  as  successor,  through  the  mort- 
gage, of  the  Boston,  Hartford  &  Erie  Co.  The  acts  of  Massa- 
chusetts and  Connecticut  are  substantially  in  these  terms :  ^^  The 
Sroceedings  of  the  holders  of  the  bonds  secured  by  mortgage,  dated 
[arch  nineteen,  eighteen  hundred  and  sixty-six,  from  the  Boston, 
Hartford  &  Erie  R.  Co.,  to  Robert  H.  Berdell  and  others, 
whereby  they  have  formed  a  corporation  under  the  name  of  the 
New  York  &  New  England  R.  Co.,  are  ratified  and  confirmed." 
Laws  of  Massachusetts,  1873,  ch.  289  ;  Special  Acts  of  Connecti- 
cut, May  Session,  1873,  p.  8.  The  act  of  Khode  Island  is  in  these 
terms :  "  The  New  York  &  New  England  R.  Co.,  being  a  cor- 
poration formed  under  the  provisions  of  a  mortgage  made  by  the 
Boston,  Hartford  &  Erie  K.  Co.  to  Robert  H.  Berdell  and 
others,  trustees,  and  ratified  and  confirmed  by  the  General  As- 
sembly at  the  January  session,  1866,  is  hereby  recognized  and  de- 
clared to  be  a  corporation  invested  with  all  the  powers,  privileges, 
and  franchises,  and  subject  to  all  the  -  duties,  liabilities,  and  restric- 
tions of  said  Boston,  Hartford  &  Erie  R.  Co.,  as  is  provided  in 
said  mortgage,  and  the  proceedings  of  the  holders  of  tne  bonds  se- 
cured by  said  mortgage,  whereby  they  have  formed  said  corpora- 
tion, are  hereby  ratified  and  conhrmed."    Private  Acts  of  Rhode 
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Island,  May  Session,  1873,  p.  13.  The  act  of  New  York  extends 
for  two  years  tlie  time  for  tne  completion  of  the  Boston,  Hartford 
and  Erie  Ilailroad,*and  then  says  :  "  The  benefit  of  this  extension 
of  time  shall  vest  in  the  New  York  &  New  England  E.  Co.j  a 
corporation  formed  under  the  provisions  of  the  mortgage  ratified 
and  confirmed  by  chapter  seven  hundred  and  ei^ty-nine  of 
the  laws  of  eighteen  hundred  and  sixty-six."  Laws  of  New  York, 
1873,  ch.  550. 

It  is  also  contended  by  the  appellants  that  the  mortga^  was 
void  for  fraud.  The  bill  contains  these  allegations :  ^^  Ana  your 
orator  is  informed  and  believes,  and  therefore  avers,  VALromr  or 
that  said  meeting  was  held  in.  the  State  of  New  York,  FSJcSf®"" 
beyond  the  States  in  which  said  corporation  was  ci*eated,  so  that 
as  few  stockholders  as  possible,  because  of  the  distance  from  their 
homes,  might  attend  said  meeting,  in  order  that  the  stockholders 
present,  representing  or  acting  in  the  interest  of  the  Erie  Railway, 
might,  by  authorizing  a  mortgage  of  its  franchises,  raise  a  large 
sum  of  mone^,  aportion  of  whicn  should  afterwards  be  diverted  to 
the  use  of  said  Erie  Railway ;  which  was  done,  as  is  hereinafter 
fully  set  forth,  to  the  extent  of  five  millions  of  dollars.  And  your 
orator  claims  that  by  reason  of  the  meeting  being  so  held  for  the 
purposes  aforesaid,  and  in  the  place  aforesaid,  said  meeting  was 
illegal,  and  all  its  acts  and  doinss  were  null  and  void."  ^^  And 
your  orator,  upon  information  and  belief,  further  avers,  that  on  or 
about  October  in  theyear  1867,  said  Eldridge,  then  being  the  presi- 
dent of  the  Boston,  Hartford  &  Erie  Railroad,  and  also  president 
of  the  Erie  Railway,  and  while  said  Davis  and  Gregory  were  trust- 
ees as  aforesaid,  and  said  Davis  bein^  the  legal  counsel  and  adviser 
of  said  Erie  Railway,  said  parties  colluded  and  agreed  together  as 
such  trustees,  and  the  president  of  said  Boston,  Hartford  &  Erie 
Railroad,  and  as  well  of  the  Erie  Railway,  of  which  the  majority 
of  said  trustees  were  counsel  and  president,  and  sold  five  millions 
of  said  bonds  at  a  discount  of  twenty  per  cent,  receiving  therefor 
the  promises  to  pay  at  future  dates,  Uie  exact  dates  of  \diich  your 
orator  is  ignorant,  but  which  will  appear  upon  the  books  of  said 
railroad,  wliich  were  afterwards  discounted  at  great  loss  and  cost 
to  said  Boston,  Hartford  &  Erie  Railroad,  in  order  to  convert  the 
same  into  cash,  and  the  money  obtained  thereon  was  not  used  in 
eKjuippingand  finishing  said  road,  nor  in  taking  up  the  underlying 
liens  on  said  road,  but  was  used  in  paying  the  losses  that  said  ofii- 
cers  of  said  Boston,  Hartford  &  Erie  Railroad  had  made  in  spec- 
ulations in  stocks  in  the  name  of  said  road.  And  your  orator,  upon 
information  and  belief,  further  avers,  that  said  Erie  Railway 
^aranteed  the  payment  of  the  interest  on  the  $5,000,000  of  Ber- 
dell  bonds,  and  sold  and  disposed  of  the  same  in  buying  certain 
property  for  said  Erie  Railway  at  ninety  cents  on  the  dollar  for 
said  bonds;  and  that  this  whole  transaction  was  made    for  the 
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benefit  of  said  Erie  Kailwaj,  in  accordance  with  a  contract  made 
between  the  officers  of  the  two  roads,  the  said  officers  that  made 
and  concluded  said  transactions  and  contract  being  substantially 
one  and  the  same  persons." 

The  substance  of  these  allegations  is,  that  the  persons  who  acted 
in  the  interest  of  the  Erie  R.  Co.  intended,  by  means  of  the  mort- 
gage, to  raise  money  which  should  be  diverted  to  the  use  of  that 
company.  But  it  is  not  alleged  that  the  price  of  80  per  cent  was 
not  the  full  value  of  the  $5,000,000  of  bonds ;  and  the  guarantee 
by  the  Erie  R.  Co.  of  the  payment  of  the  interest  on  those  bonds 
may  very  well  have  enhanced  their  value  bv  10  per  cent.  The 
diversion  of  the  proceeds  of  the  80  per  cent  by  the  officers  of  the 
Boston,  Hartford  &  Erie  Co.,  to  pay  for  losses  by  them  in  specn- 
lations  in  stocks,  is  something  which,  as  regards  that  company  and 
its  rights,  which  alone  the  appellants  are  seeking  to  enforce,  cannot 
affect  the  rights  of  the  ultimate  purchasers  of  the  $5,000,000 
of  bonds,  represented  now  by  the  New  York  &  New  England 
Co. 

Of  the  $20,000,000  of  bonds,  the  $7,404,650  used  in  retiring 
SAn~Bo  underlying  mortgage  bonds,  and  the  $275,350  used  in 
completing  or  equippilig  the  road,  being,  in  all, 
$7,680,000,  were  clearly  valid.  As  to  the  $2,500,000  of  bonds, 
which  were,  by  the  terms  of  the  moi*tgage,  to  be  applied  to  the  re- 
tirement of  underlying  liens,  and  were  apparently  issued  to  the  State 
of  Massachusetts  in  exchange  for  a  loan  of  its  scrip,  that  State,  tak- 
ing the  bonds  with  notice  of  the  diversion,  might  nave  been  liable, 
as  a  constructive  trustee,  to  the  holders  of  such  underlying  liens, 
for  the  proper  application  of  the  bonds,  but  certainly  owned  them 
as  against  all  the  world  but  such  cestuia  que  trust;  and  it  would 
seem  that  the  proceeds  of  the  bonds  were  used  in  completing  and 
equipping  the  road.  As  to  the  $4,819,000  alleged  to  have  been 
stolen  by  Eldridge,  there  is  nothing  to  show  that  mey  had  not  come 
to  be  held  by  honorfide  holders. 

Some  of  the  bonds  being  valid,  the  mortgage  was  valid  as  to 
them,  though  there  niay  have  been  some  invalid  bonds.  In  the 
„  Ellis  foreclosure  suit,  the  fact  that  some  of  the  bonds 

ID  AS  TO  VALID  may  have  been  invalid  was  of  no  importance  unless  and 

***•  until  the  mortgagor  offered  to  redeem  the  valid  bonds. 

The  holders  of  the  invalid  bonds  could  not  share  in  the  benefits  of 
the  foreclosure,  and  the  holders  of  the  valid  bonds  would  see  that 
that  rule  was  observed  in  the  foreclosure  suit.  The  agreement  of 
facts  on  which  the  Ellis  suit  was  heard  states  that  all  of  the  20,000 
bonds  but  one  were  issued,  and  that  the  same  were,  at  that  time, 
**  wliolly  or  in  great  part  owned  by  honorfde  holders  thereof." 
FoRscLosuBs  ^  ^  contended  by  the  appellants,  that  they  were 
■'"'^-  not  parties  to  the  Ellis  foreclosure  suit ;  that  it  was  a 

collusive  suity  without  any  real  controversy ;  that  it  is  still  pend- 
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ing;  and  that  the  proceedings  and  deci'ee  in  it  are  not  binding 
on  the  appellants. 

There  are  provisions  in  the  Berdell  mortgage,  that,  in  case  of 
default  by  the  company  in  the  payment  of  either  principal  or  in- 
terest of  the  bonds,  the  company  shall  deliver  posses-  sakb-pro. 
sion  of  the  mortgaged  premises  to  the  tmstees ;  that,  oaob. 
on  taking  possession,  the  trnstees  shall  file  in  the  office  of  the  sec- 
retaries of  state  of  the  States  of  Massachusetts,  Bhode  Island,  Con- 
necticnt,  and  New  York,  a  written  notice  that  they  have  taken 
possession  of  the  mortgaged  property,  franchises,  and  estate,  for 
defaalt  in  the  payment  of  principal  or  interest,  or  both,  as  the  same 
may  be,  and  ox  their  parpose  to  foreclosure  the  mortgage  for  the 
default;  that,  if  the  aefault  shall  continue  for  eighteen  months 
after  such  notice  shall  be  filed,  the  whole  of  the  mortgaged  prem- 
ises dnd  f i-anchises  shall  vest  absolutely  and  in  fee  in  the  trustees, 
and  all  the  right  or  equity  of  redemption  of  the  company  therein 
sliall  be  forever  barred  and  foreclosed ;  that,  in  case  or  an  absolute 
foreclosure,  it  shall  be  the  duty  of  the  trustees  to  call  a  meeting  of 
the  bondholders,  by  an  advertisement  of  the  time  and  place  and 
object  thereof,  in  newspapere  published  in  Boston,  Providence, 
Hartford,  New  York  City,  and  London,  at  which  meeting  the  bond- 
holders may  organize  themselves  into  a  corporation,  with  a  corpo- 
rate name  to  be  selected  by  them,  and  a  capital  stock  equal  to  such 
outstanding  mortgage  debt,  which  new  corporation  shall  have  all 
the  powers,  privileges,  and  franchises,  and  be  subject  to  all  the 
duties,  liabilities,  and  restrictions  of  the  old  company,  and  shall 
consist  of  the  holders  of  the  mortgage  bonds,  at  a  prescribed  rate ; 
and  that  the  tmstees  shall  convey  to  the  new  corporation  all  the 
mortgaged  property  and  franchises.  The  mortgage  also  con- 
tains provisions  for  the  filling  of  vacancies  in  case  of  the  death, 
resis^nation,  or  removal  of  any  of  the  trustees,  and  for  the  vesting 
of  all  the  mortgaged  property  in  the  persons  so  appointed. 

The  following  facts  appear  from  the  bill  in  this  suit,  and  from  a 
COTI5'  of  proceedings  in  tne  Ellis  suit,  made  a  part  of  it:  On  the 
15*th  of  July,  1870,  George  Ellis  and  others  filed  their  sakb-hibtort 
bill  of  complaint  in  the  Supreme  Judicial  Court  of 
Massachusetts,  sitting  in  equity,  in  behalf  of  themselves 
and  all  other  holders  of  the  mortgage  bonds,  representing  that  they 
were  the  owners  of  forty-seven  of  the  bonds,  and  of  the  interest 
warrants  thereon  which  had  matured  on  the  first  days  of  January 
and  July  of  that  year  and  were  unpaid,  and  praying  for  the  ap- 
pointment of  a  receiver  and  for  the  foreclosure  of  the  mortgage. 
On  the  2d  of  August,  1870,  an  order  was  entered  in  the  cause  ap- 
pointing receivers  and  directing  them  to  take  possession  of  the  road 
and  property.  On  the  9th  of  May,  1871,  a  decree  was  entei'ed  in 
the  canse,  in  which,  after  reciting  that  the  court,  on  the  24th  of 
April,  1871,  had  decided  and  decreed  that  Moses  Kimball,  Thomas 
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Talbot,  and  Avery  Plumer  were,  in  law,  the  present  trustees  under 
the  mortgage,  it  was  adjudged  and  decreed  by  the  court  that  tlie 
receivers  deliver  into  the  possession  and  control  of  these  trasteee, 
or  their  successors  in  office,  all  the  roads,  railways,  property,  and 
franchises  which  they  had  in  their  hands  and  possession,  or  under 
their  management  and  control,  as  such  receivers ;  that  the  trustees, 
or  their  successors  in  office,  upon  taking  possession  of  the  property, 
should  file  in  the  office  of  the  secretaries  of  state  of  tlie  four 
States  the  notice  authorized  by  the  mortgage;  and  tliat,  if  default 
in  the  performance  of  the  condition  of  the  mortgage  should  con- 
tinue for  the  space  of  eighteen  months  after  the  filing  of  such 
notice,  the  mortgaged  premises  and  franchises  should  vest  abso- 
lutely and  in  fee  in  the  trustees  and  their  successors,  and  all  right 
or  equity  of  redemption  of  the  company  therein  should  be  forever 
barred  and  foreclosed.  By  a  deci'ee  entered  Julv  28, 1871,  William 
T.  Hart,  George  T.  Oliphant,  and  Charles  P.  Olark  were  declared 
by  the  court  to  be,  by  valid  succession  and  appointment,  tioisteee 
in  place  of  Kimball,  Talbot,  and  Plumer,  who  had  resigned,  and 
their  successors  in  the  trusts.  Under  these  decrees  the  trustees 
entered  into  possession  of  the  mort^iged  property,  and  on  the  16th 
of  September,  1871,  filed  in  the  offices  of  the  secretaries  of  state 
of  the  four  States  the  notices  of  foreclosure,  and,  the  default  etill 
continuing,  maintained  their  possession  for  a  period  of  more  tLan 
eighteen  months  thereafter.  Oti  the  18th  of  March,  1873.  tbey 
called  a  meeting  of  the  bondholders,  as  authorized  in  the  mortgage, 
for  the  purpose  of  oi^nizing  themselves  into  a  corporation.  At 
this  meeting,  held  in  Soston,  on  the  17th  of  April,  1873,  a  corpoi*ar 
tion  was  formed,  under  the  name  of  the«New  York  &  Kew  Eng- 
land R.  Co.  By  the  before-mentioned  acts  of  the  legislatures  of 
the  several  States,  the  proceedings  of  the  meeting  were  ratified  and 
confirmed ;  and  the  new  corporation  has  since  been  in  possession 
of  the  road  and  franchises,  under  a  conveyance  frem  the  trustees, 
so  authorized.  The  bill  contains  an  averment  that  the  Ellis  suit 
has  never  proceeded  to  a  final  determination  and  decree,  and  is  still 
pending  in  court. 

There  is,  in  the  bill,  an  alternative  prayer,  that,  if  the  court  shall 
not  decree  the  mortgage  to  be  invalid,  it  will  establish  and  confirm 
the  trusts  under  it,  and  remove  the  pei^sons  now  admin- 
istering the  trusts,  and  appoint  new  trustees  to  take 
possession  of  the  mortgaged  property,  and  hold  it,  under  the  direc- 
tion of  the  court,  for  the  benefit  of  the  creditors  and  stock- 
holders ;  and  that  an  account  be  taken  of  the  earnings  of  the  read. 
On  the  foregoing  statement  of  the  case  the  circuit  court  said,  in 
SAim-DninoN  ^^  dccisiou :  "The  case  thus  presented  shows  that 
OP  dBoun  prior  to  the  filing  of  this  bill,  under  a  decree  of  a 
court  of  equity  having  jurisdiction  of  the  parties  and 
of  the  subject-matter,  the  mortgage  had  been  completely  fore- 
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closed.  To  ayoid  the  effect  of  the  foreclosure,  the  bill  charges 
that  the  Ellis  snit  was  the  result  of  a  fraudulent  conspiracy  on  the 
part  of  Ellis,  the  plaintiff,  Lane,  the  president  of  the  company,  who 
represented  it  in  its  defence,  and  the  receivers  and  trustees  ap- 
pointed by  the  court,  entered  into  for  the  purpose  of  embarrassing 
the  company  and  depriving  it  of  its  road  and  property ;  and  that 
this  fraud  was  perpetrated  by  submitting  to  the  court  false  state- 
ments of  facts  tor  its  decision,  and  thus  obtaining  a  decree  against 
the  company.  The  bill  does  not  allege  in  what  particulars  the 
statements  of  fact  were  false ;  nor  does  it  allege  that  there  was  not 
a  breach  of  the  condition  of  the  mortgage,  nor  that  the  plaintiffs 
were  not  the  actual  holders  of  the  bonds  and  unpaid  interest  war- 
rants, nor  that  any  part  of  the  interest  which  has  accrued  since 
1869  has  ever  been  paid ;  nor  is  there  any  offer  or  suggestion  for 
redeeming  the  mortgage.  There  is  no  allegation  that  the  new  cor* 
poration,  or  any  consiaerable  number  of  the  bondholders,  had  any 
knowledge  of  the  alleged  fraud.  The  obvious  inquiry  arises,  at 
this  stage  of  the  case,  why  the  plaintiff  has  not  brought  to  the  at- 
tention of  the  State  court  the  fraud  alleged  to  have  been  practised 
upon  it,  and  there  sought  to  have  the  foreclosure  decree  revoked." 
"In  Kou^u6  V.  Clapp,  101  TJ.  S.  551,  it  was  held  that  a  circuit 
court  of  we  United  States  cannot  revise  or  set  aside  a  final  decree 
rendered  bv  a  State  court,  which  had  complete  jurisdiction  of  the 
parties  and  subject-matter,  upon  the  ground  that  the  decree  was 
obtained  by  fraud,  where  the  mjured  party  has  had  an  opportunity 
to  apply  to  the  State  court  to  reverse  the  decree.  The  plaintiff  is 
a  party  to  the  foreclosure  suit,  as  a  shareholder  in  the  old  corpora- 
tion. The  State  court  is  still  open  to  listen  to  the  complaint  of 
the  corporation  and  its  shareholders.  The  decree  of  foreclosure, 
though  final  in  one  sense,  as  determining  the  respective  rights  of 
the  parties  to  the  property  in  question,  is  still  in  its  nature  inter- 
locutory, and  is  open  to  review  by  the  court,  upon  petition  or 
motion  in  the  cause,  or  by  bill  of  review  for  good  cause  shown. 
Story  Eq.  PL,  §  421,  and  note ;  Evans  v.  Bacon,  99  Mass.  213 ; 
Mass.  P.  S.,  ch.  151,  §  12.  The  plaintiff  has,  therefore,  an  ample 
and  complete  remedy,  for  all  his  alleged  grievances,  in  the  State 
court,  and  there  is  no  occasion  for  his  application  to  this  court  for 
relief  by  bill  in  equity.  The  decree  of  foreclosure,  therefore,  now 
in  full  force  and  unrevoked,  is  a  bar  to  this  suit."  These  views, 
so  well  expressed,  are  conclusive  of  this  branch  of  the  case,  and 
reonire  nothing  more  to  be  said. 

The  mortga^  bein^  a  valid  mortgage,  even  if  some  of  the  bonds 
issued  under  it  were  mvalid,  and  the  riffht  of  redemption  having 
passed  to  the  assi^ees  in  bankruptcy,  and  been  released  babkruptct 
by  them  to  the  New  York  &  New  England  Co.,  and  "w>o™>"«8- 
a  demurrer  having  pointed  that  out,  the  bill  was  amended  so  as  to 
allege  that  the  ban&uptcy  proceedings  were  void  for  fraud.    It  is 

26  A.  A  E.  R  Cas.— 6 
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claimed  that  those  proceedings  were  a  part  of  the  conspiracy  of 
Ellis  and  Lane  and  others,  to  which  Adams,  the  petitioning  credi- 
tor in  bankrnptcy,  became  a  party,  to  wreck  the  road ;  and  that  the 
petitioning  creditor's  debt  was  insufficient  to  give  the  bankmptcj 
conrt  jnri^iction. 

The  circnit  conrt,  as  to  these  matters,  correctly  held  these  prop- 
ositions :  An  adindication  of  bankruptcy,  made  by  a  district  court 
having  jurisdiction  of  the  bankrupt,  cannot  be  impeached  coUater- 
SAioB-BFraoT  ally  by  any  person  who  was  a  party  to  the  bankruptcy 
OF  DfecBBB.  proceedings.  Until  vacated  in  the  manner  prescribed 
b^  the  bankruptcy  act,  it  is  binding  upon  all  the  parties  to  it.  The 
district  court  is  always  open  for  a  re-examination  of  its  decrees  in 
an  appropriate  form.  Any  order  made  in  the  case  may  be  set  aside 
and  vacated  on  proper  showiuff  made,  due  re^d  being  had  to 
rights  which  have  become  vested  under  it  and  will  be  disturbed  by 
its  revocation.  The  only  remedy  provided  for  the  correction  of 
errors  made  by  the  district  court  is  to  be  found  in  the  supervisory 
jurisdiction  oi  the  circuit  court,  under  the  statute,  which  is  exclu- 
sive, and  not  reviewable  in  this  court.  In  Lamp  Chimney  Co.  v. 
Brass  &  Copper  Co.,  91  TJ.  S.  656,  it  was  held  that  a  decree 
adjudging  a  corporation  bankrupt  is  in  the  nature  of  a  decree  in 
remy  as  respects  the  stat^M  of  the  corporation ;  and  that,  if  the 
court  rendering  it  has  jurisdiction,  it  can  only  be  assailed  by  a 
direct  proceeding  in  a  competent  court,  unless  it  appears  that  the 
decree  is  void  in  form,  or  that  due  notice  of  the  petition  was  never 
given.  No  such  defect  appears  in  these  proceedings.  The  district 
court  had  jurisdiction  to  make  the  decree,  and  it  has  never  been 
vacated.  The  plaintiff,  and  aJl  the  shareholders  whom  he  repre- 
sents, form  an  integral  part  of  the  corporation,  and  as  such  were 
parties  to  the  ban^uptcy  proceedings.  He  is,  therefore,  bound 
by  the  decree,  and  cannot  impeach  it  collaterally  in  this  suit. 

On  the  subject  of  laches,  the  circuit  court  said :  ^^  This  bill  was 
lacbes,  filed  fourteen  years  after  the  making  of  the  mortgage, 

ten  years  after  the  commencement  of  the  bankruptcy  proceedings, 
nine  years  after  the  entry  of  the  foreclosure  decree  m  the  Ellis 
suit,  and  seven  years  after  the  foreclosure  became  absolute  and 
the  road  was  conveyed  to  the  new  corporation  by  the  trustees. 
During  all  this  time  the  records  of  the  courts  upon  which  appear 
all  the  proceedings  by  which  the  alleged  fraud  is  claimed  to  have 
been  consummated  have  been  open  to  inspection  and  examination, 
and  what  has  been  done  under  them  might  have  been  known  to 
the  plaintiff  if  he  had  seen  fit  to  make  inquiry.  In  the  mean  time, 
it  is  apparent  that  many  persons  must  have  acquired  rights  in  the 
stock  of  the  new  corporation  who  were  ignorant  of  &e  alleged 
frauds.  Under  such  circumstances,  to  set  aside  this  mortgage,  to 
disregard  the  decree  of  foreclosure  and  the  adjudication  in  bank- 
ruptcy, and  to  take,  the  road  out  of  the  hands  of  the'  bondholders, 
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who  have  received  no  interest  on  their  bonds  since  1869,  and  to 
place  it  in  the  hands  of  receivers  for  the  benefit  of  the  shareholders 
in  the  old  corporation,  is  a  proposition  so  wild  and  preposterous 
as  hardlj  to  merit  serious  consideration."  We  concur  fully  in 
these  views. 

The  grounds  for  dismissing  the  bill  being  adequate,  we  do  not 
deem  it  necessary  to  say  anything  as  to  the  frame  oi  the   ^^ 
bill,  within  the  settled  rules  of  equity  jurisprudence,  in  o»«i*- 

a  case  where  a  stockholder  in  a  corporation  seeks  to  enforce,  in 
equity,  a  ri^ht  of  the  corporation.  Much  might  be  said  as  to  the 
defects  of  this  bill,  and  we  only  allude  to  the  point  lest  it  might 
be  inferred  we  regard  the  bill  as  properly  framed  under  those 
rules. 

Decree  affirmed. 

Mr.  Justice  Gsay  took  no  part  in  the  decision  of  this  case. 


CORPORATIONS  CREATED  BY  CONCURRENT  ACTION  OP  SEV- 

ERAL  STATES. 

BY  CHABLB8  FI8K  BBACH,   JB.,   07  THB  HBW  YOBK  BAB,   OF  COUNSBL  IH 

THB  PBINCIFAIi  GA8B. 

L  Incorporation  of  raUwajs  bj  the  concurrent  acts  of  the  leglalatures  of  two  or  more  States. 
n.  Meetings  of  shareholders  of  such  corporations. 
HL  Bight  of  a  shareholder  to  sue  the  corporation. 
IV.  Laches  as  a  defence  to  such  proceeding. 

V.  Decrees  in  foreclosure  of  a  mortgage,  and  in  bankruptcy  against  a  oorporation— 
Shareholder's  right  to  impeach  such  decrees. 

I.  Incorporation  ofBaUways  by  the  OoneurrerU  Acts  of  the  Legislatwes  of  Two  or 
More^atee. — ^Railway  corporations  can  be  created  only  by  express  acts  of  the 
legislature.  In  the  United  States  the  power  to  confer  corporate  franchises 
is  Tested  ezclusiyely  in  the  legislatures  of  the  several-  States,  and,  for  the 
purposes  of  the  Federal  ffojemment,  in  the  Congress  of  the  United  States. 
Franklin  Bridse  Co.  v.  Wood,  14  Ckt.  80 ;  Pennsylvania  R.  Co.  v.  The 
Canal  Co.,  dl  Penn.  St.  0;  McEim  v.  Odom,  8  Bland's  Chan.  407,  417;  Bris- 
coe «.  Bulk  of  Kentucky,  11  Peters,  267;  Bell  v.  Bank  of  Nashville,  Peck 
(Tenn.),  269;  Bank  of  Chenango  o.  Brown,  26  N.  Y.  467.  The  power  of  Con- 
^rress  to  charter  companies  was  first  declared  in  the  great  case  of  McCuUough 
o.  Marylfljid,  4  Wheaton,  816,  by  Chief  Justice  Marshall.  In  recent  years 
this  power  has  been  freely  exercised.  Osbom  «.  Bank  of  the  United  States,  9 
Wheaton,  788;  Thompsons.  Pacific R.  Co.,  9  Wall.  679;  Farmers^  etc.,  Na^ 
tional  Bank  v.  Dearin^,  91  U.  S.  29 ;  Hadley  «.  Freedman's  Savings  Bank,  2 
Tenn.  Chan.  122;  Williams  e.  Cresswell,.61  Miss.  817. 

A  railway  corporation  cannot  be  created  by  implication.  Tennessee  R.  Co. 
«.  Adams,  8  He&d.  696;  Pennsylvania  R  Co.  «.  The  Canal  Co.,  21  Penn.  St. 
9  (a  vigorous  opinion  by  Jeremiah  S.  Black,  C.  J.) ;  Wright  v.  Briggs,  2 
Hill,  77 ;  Camden,  etc.,  R.  Co.  f>.  Briggs,  29  N.  J.  Law,  628.  Ace.  State  t).  Brad- 
ford, 82  Vt.  60 ;  Stowe  «.  Flagge,  72  HI.  897.  Nor  is  it  within  the  power  of 
a  court  of  the  United  States  to  create  such  a  corporation,  and  an  act  of  a 
State  leffislature  granting  or  refusing  such  a  franchise,  is  not  open  to  review 
in  a  United  btates  court.    Trust  Company  v.  Brady,  20  Barb.  119. 

Railway  corporations  may  be  created  by  the  concurrent  acts  of  the  legis- 
latures of  two  or  more  States  so  as  to  become  a  body  corporate  in  each  of 
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the  States,  and  to  be  a  citizen  of  each  State  for  the  purposes  of  the  jurisdic- 
tion of  the  courts  of  the  United  States.  That  they  may  be  so  incorporated  is 
settled  law.  Covington,  etc.,  Bridge  Co.  «.  Mayer,  31  Ohio  St.  817.  That 
when  so  incorporate  there  exist  as  many  corporations,  distinct  and  indi- 
yidual,  as  there  are  separate  acts  of  incorporation  is  a  doctrine  that  has 
found  some  countenance  in  the  courts.  Ohio,  etc.,  R.  Co.  «.  Wheeler,  1 
Black.  286  (by  Taney,  C.  J.) ;  Racine,  etc.,  R.  Co.  v.  Farmers*  Loan  & 
Trust  Co.,  49  111.  881 ;  Qf,  Cram  v.  Farmers*  Loan  &  Trust  Co.,  5  Robert 
(N.  T.)  226.  But  the  sounder  view  is  that  this  question  is  one  rather  of 
legislative  intent  than  of  legislative  power  or  legal  possibility.  In  general 
it  seems  to  be  held  that  there  exists,  in  these  cases,  one  corporation,  and 
that  that  existence  is  in  several  States,  rather  than  the  view  tnat  there  is  a 
several  existence  in  each  State;  e,g,y  that  the  Baltimore  &  Ohio  R  Co. 
is  one  corporation  existing  in  half  a  score  or  more  States,  rather  than 
that  it  exists  as  a  distinct  body  corporate  in  as  many  States  as  have  granted 
it  its  franchises.  Baltimore,  etc.,  R.  Co.  v.  Gallahue,  12  Gratt.  655;  Balti- 
more, etc.,  R.  Co.  «,  Wightman,  29  Id.  481;  Baltimore,  etc.,  R.  Co.  o.  Noell, 
82  Id.  894;  Goshorn  «.  Ohio  County,  1  West  Va.  808;  Indianapolis,  etc.,  R 
Co.  9.  Vance,  96  U.  S.  450. 

When  a  railway  is  incorporated  in  one  State  and  seeks  to  exercise  its  frsn- 
chises  in  another  State,  its  right  so  to  act  may  be  conferred  upon  it  either  in 
the  shape  of  a  license  or  an  act  of  incorporation.  If  it  be  merely  licensed 
to  operate  a  railway  in  a  State  other  than  the  State  of  its  creation,  it  does 
not  by  force  of  such  license  b  ecome  a  corporation  of  the  State  granting  the 
license,  but  remains  what  it  was  before  the  license,  a  domestic  corporation 
in  the  State  which  created  it,  and  a  foreign  corporation  in  the  State  which 
has  licensed  it  to  exercise  its  franchises  within  its  borders.  This  is  the  lean- 
ing in  the  case  of  Railroad  Co.  v.  Harris,  12  WalL  65. 

The  distinction  between  a  license  and  an  act  of  incorporation  is  a  most 
material  one,  and  is  frequently  insisted  upon.  Railway  Co.  «.  Whitton, 
18  Wall.  270,  284;  Hart  v.  Boston,  Hartford  &  Brie  R.  Co.,  40  Conn.  524; 
City  of  Covington  v.  The  Bridge  Co.,  10  Bush.  (Ey.)  69;  Baltimore,  etc.,  R. 
Co.  9,  Cary,  28  Ohio  St.  208;  Erie  R.  Co.  v.  Stringer,  82  Id.  468:  Stotev. 
Railway  Companies,  80  N.  J.  Law,  478;  Wheeling  «.  Baltiniore,  1  Hughes, 
90;  Pomeroy  o.  New  York,  etc.,  R.  Co.,  4  Blatchf.  120;  Dunnistoun  «.  x{ew 
York,  etc.,  R,  Co.,  1  Hilton,  62;  Aee,  Phillipsburgh  Bank  v.  Lackawanna  R 
Co.,  27  N.  J.  Law,  206;  Sprague  e.  Hartford^  etc.,  R.  Co.,  5  R  L  288; 
Attomey-Qeneral  v,  Boston,  etc.,  R.  Co.,  109  Mass.  99;  Attorney-General  o. 
Peterbury,  etc.,  R.  Co.,  6  Ired.  472. 

**The  essential  properties  of  corporate  existence,*'  says  Matthews,  J.,  in 
the  case  of  the  Memphis,  etc.,  R.  Co.  v.  Commissioners,  112  U.  S.  619,  ''are 
quite  distinct  from  the  franchises  of  a  corporation.  Tlie  franchise  of  being 
a  corporation  belongs  to  the  corporators,  while  the- powers  and  privileges 
vested  in  and  to  be  exercised  by  the  corporate  body,  as  such,  are  the  fran- 
chises of  the  corporation.  The  latter  has  no  power  to  dispose  of  the  fran- 
chises of  its  members,  which  may  survive  in  the  mere  fact  of  corporate  ex- 
istence after  the  corporation  has  parted  with  all  its  property  and  all  its  fran- 
chises." Of,  New  Orleans,  etc.,  R.  Co. «.  Delaware,  114  U.  S.  508;  Hall  «. 
Sullivan,  etc.,  R.  Co.  (U.  S.  C.  C.  New  Hamp.  1857),  21  Law  Rep.  188;  and 
see  Clark  v.  Barnard,  108  U.  S.  486. 

If  a  railway  corporation  be  formed  by  a  consolidation  of  two  or  more  com- 
panies chartered  by  different  States,  there  is  a  new  corporation,  and  it  is 
oeld  to  be  possessed  in  full  of  the  franchises,  powers,  and  property  of  the 
corporations  out  of  which  it  was  formed.  When  the  consolidation,  as  is  usual, 
is  effected  by  the  concurrent  acts  of  the  States  in  wMch  the  corporations  to 
be  consolidated  exist,  the  new  company  is  a  corporation  in  each  of  those 
States,  but  deriving  its  franchises  in  each  State  from  the  legislation  of  that 
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State  alone.  Racine  v.  Farmers'  Loan  &  Trust  Co.,  49  111.  849;  Quincy 
Bridge  Co.  «.  Adams  Co.,  88  Id.  619;  Ghirdner  v.  James,  5  R.  I.  285;  Mary- 
land 9,  Northern,  etc.,  R.  Co.,  18  Md.  198;  Eaton,  etc.,  R.  Co.  «.  Hunt,  20 
Ind.  459;  Philadelphia,  etc.,  R.  Co.  «.  Maryland,  10  How.  (U.  S.)  376; 
Mead  o.  New  York,  etc.,  R.  Co.,  45  Conn.  199.  And  such  a  consolidated 
corporation  is  a  citizen  of  each  of  the  States  within  the  purview  of  the 
legislatiye  enactments  of  that  State.  Gage  v.  Lake  Shore,  etc.,  R.  Co.,  70 
N.  T.  220;  Chicago,  etc.,  R.  Co.  «.  Auditor- General,  58  Mich.  79;  Ohio, 
etc.,  R.  Co.  0.  Weber,  96  111.  448;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  101; 
Quincy  Brid^  Co.  v,  Adams  Co.,  88  Id.  619.  And  for  the  purpose  of  fixing 
the  jurisdiction  of  the  circuit  courts  of  the  United  States.  Muller  v.  Dows, 
94  U.  S.  447;  Blackburn  v.  Selma,  etc.,  R.  Co.,  2  Flippin,  525. 

A  mere  recognition,  however,  of  a  corporation  of  another  State  by  the 
legislature  is  not  sufficient  to  create  it  a  corporation  in  the  State  so  reco^iz^ 
ing  it.  Accordingly,  acts  of  the  legislature  in  this  respect  are  to  be  strictly 
construed.  Corporations  are  created  not  by  implication  or  by  recognition, 
but  by  plain  words  of  incorporation,  manifesting  positive  intent  to  create. 
Memphis,  etc.,  R.  Co.  v.  Commissioners,  112  U.  S.  618;  Central,  etc.,  R  Co. 
«.  Georgia,  92  Id.  665;  Shelton  v.  Banks,  10  Gray,  401;  Attorney-General 
ft,  Raihroad  Co.,  85  Wis.  425,  602;  Wallace  v.  Loomis,  97  U.  S.  146,  154; 
Attorney-General  v.  Insurance  Co.,  82  N.  Y.  172,  182.  So  also  a  rail- 
way corporation  is  not  estopped  to  deny  its  existence  in  any  State  merely 
by  recitals  in  instruments  which  have  been  'put  out  in  its  name,  as,  0.^., 
in  a  mortgage  of  its  property,  the  plea  of  fion  e$t  /actum  having  been 
entered  as  against  the  mortgage.  Dixon  County  v.  Field,  111  U.  S.  83; 
Carroll  Coun^,  9,  Smith,  111  Id.  556;  Northern  Bank  v.  Porter  Township, 
110  Id.  608;  School  District  v.  Stone,  106  Id.  183;  Town  of  Colomav.  Eaves, 
92  Id.  484.    See  abo  1  Am.  Law  Reg.  (N.  S.)  290. 

This  rule  proceeds  upon  the  assumption  that  a  recital  of  citizenship  con- 
cerning a  corporation  is  a  recital  of  a  matter  of  law.  Cf,  Conant  v.  Newton, 
126  Mass.  105 ;  Singer  Manfg.  Co.  9,  Elizabeth,  42  N.  J.  Law,  249  ;  Hudson 
9.  Winslow,  85  Id.  487. 

IL  Meetingi  of  8hareholdar$  of  meh  Corpcrations, — It  is  conceded  law  that  a 
corporation  may,  through  its  agents,  lawfully  exercise  its  corporate  func- 
tions, in  the  absence  of  express  restrictions  or  prohibitions,  outside  of  the 
State  or  country  creating  it ;  as  for  example,  that  it  may  make  any  lawful  con- 
tract, carry  on  its  business,  sue  or  be  sued,  and  acquire,  hold,  and  convey 
property.  Bank  of  Augusta  9.  Earle,  18  Peters,  519,  588;  Runyan  9, 
Coster,  14  Id.  122,  129;  Railroad  Co.  9,  Harris,  12  Wall.  82;  Merrick  9, 
Van  Santvoord,  84  N.  Y.  208 ;  Kerchner  0.  Gettys,  18  S.  C.  521 ;  Ex  parte 
Schollenberger,  96  U.  S.  869. 

80  also  it  seems  clear  that  a  board  of  directors  of  a  corporation  may,  in  a 
proper  case,  lawfully  meet  and  transact  business  which  will  bind  the  com- 
pany outside  of  the  State  or  county  creating  it.  The  directors  in  this  aspect 
are  mere  agents  of  the  corporation.  If  agents  can  act  without  the  State  and 
bind  the  corporation,  it  is  hard  to  see  why  boards  of  agents  may  not  also  do 
so.  In  the  case  of  Wood  Hydraulic  Mining  Co.  9.  King,  45  Ga.  40,  McCoy, 
J.,  said:  *'If  one  agent  may  thus  act,  there  would  seem  to  be  no  sensible 
reason  why  a  boud  of  agents  may  not  do  so;  as  directors  are  only  agents, 
the  principle  is  broad  enoush  to  include  them."  Ace.  McCall  9.  Byram 
Manfg.  Co.,  6  Conn.  428;  Wright  9.  Bundy,  11  Ind.  898,404;  Smiths. 
Alvord,  68  Barb.  415;  Bellows  9.  Todd,  89  Iowa,  209;  Ohio,  etc.,  R.  Co. 
«.  McPherson,  85  Me.  18;  Arms  9.  Conant,  86  Yt.  744;  Galveston  R.  Co.  9. 
Cowdrey,  11  Wall.  459,  476;  Bassett  9.  Monte  Cristo  Mining  Co.,  15  Nev. 
293. 

But  two  decisions  can  be  found  that  deny  the  right  of  directors,  on 
general  principles  of  law,  in  the  absence  of  an  exprei^  inhibition,  to  meet 
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outside  of  the  State  in  which  the  corporation  exists,  and  to  transact  business 
which  will  bind  the  company.  These  are  Hiller  v.  Parish,  14  N.  J.  Eq. 
880,  and  Ormsby  f>,  Vermont  Copper  Mining  Co.,  56  N.  T.  628.  In  the  for- 
mer case  there  is  a  dictum^  plainly  an  unconsidered  deliverance  of  the  judge, 
denying  the  right  so  to  meet;  and  in  the  latter  case,  which  is  included  in 
the  memoranda  of  causes,  not  reported  in  full  at  the  end  of  the  volume, 
this  rule  is  only  somewhat  incidentally  declared.  The  rule  that  directors 
have  the  right  to  meet  out  of  the  State  may,  therefore,  be  taken  as  settled 
in  this  country. 

But  shareholders'  meetings  are  not  at  all  of  the  same  nature  as  directors' 
meetings.  While  directors  are  merely  the  agents  of  the  body  corporate,  the 
shareholders,  meeting  and  acting  qua  shareholders,  are  the  body  corporate 
itself.  See  upon  this  point  Taylor  on  Corporations,  {{  49, 50;  and  rf.  Wright 
«.  Bundy,  11  Ind.  898,  404. 

What  the  shareholders,  acting  qua  shareholders,  may  do  the  corporation 
may  do.  Sweeping  away  the  fiction  that  shareholders  are  the  corporation, 
and  inasmuch  as  it  is  not  questioned  that  a  corporation  can  exist  qua  corpo- 
ration, only  within  the  territorial  bounds  of  the  State  or  country  creating  it, 
it  should  seem  to  be  an  equally  indisputable  proposition  that  shareholders' 
meetings  can  lawfully  be  held  only  within  the  State:  and  this  is  indeed  a  rule 
frequently  laid  down  in  the  reported  cases.  Miller  «.  Ewer,  27  Me.  509,  is 
usually  cited  as  the  leadingcase.  Ace,  Bank  of  Aug^ta  v,  Earle,  13  Peters, 
519;  Freeman  v.  Machias  Water  Power,  etc.,  Co.,  88  Me.  848;  Plimpton  v, 
Bigelow,  93  N.  Y.  592;  Franco-Texan  Land  Co.  «.  Laigle,  59  Texas,  839; 
Smith  V,  Silver  Valley  Mining  Co. ;  10  Am.  &  Eng.  Corp.  Cas.  1  (Maryland) ; 
Aspinwall  e.  Ohio,  etc.,  R.  Co.,  20  Ind.  492;  Camp  «.  Byrne,  41  Mo.  525; 
Heath  v.  Silverthom,  etc.,  Co.,  89  Wis.  146,  152;  Bellows  9.  Todd,  89  Iowa, 
209,  217;  Ohio,  etc.,  R.  Co. 9.  McPherson,  85  Mo.  13;  Mitchell «.  Vermont  Cop- 
per Mining  Co.,  40  N.  T.  Super.  Ct.  406 ;  Farnum  0.  Blackstone  Canal  Corpo- 
ration, 1  Sumner,  46;  Day  o.  Newark  India  Rubber  Manfg.  Co.,  1  Blatchf. 
628.     Cf.  Wood  on  Railways,  844,  §  189;  Morawetz  on  Cdtp.  (2d  Ed.)  §  488. 

No  authorities  are  to  be  found  which  authorize  shareholders'  meetings 
without  the  State. 

The  rule  declared  in  the  leading  case,  that  where  a  corporation  is  duly  in- 
corporated in  several  States  a  s£ireholders'  meeting  may  lawfully  be  held 
in  any  one  of  the  States,  and  that  the  proceedings  at  such  a  meeting  will 
avail  to  bind  the  corporation  and  its  property  in  all  the  States  without  it 
being  necessary  to  repeat  the  meeting  m  each  State,  is  a  corollary  from  the 
rule  that  shareholders'  meetings  can  only  be  held  within  the  State  in  which 
the  corporation  exists. 

m.  Right  of  a  Shareholder  to  tue  the  Corporation  for  the  Purpose  of  protect'- 
ing  hie  Equitable  IrUereet. — The  riffht  of  a  shareholder  to  bring  a  suit  in  equity 
on  account  of  anything  affecting  his  interest  in  the  corporation  is  an  extraor- 
dinai^  one,  and  such  a  suit  can  be  maintained  only  under  certain  prescribed 
and  defined  conditions.  In  general,  if  the  shareholder  is  aggrieved,  his 
remedy  is  to  be  sought  within  the  corporation.  When  the  corporation  can 
protect  itself,  the  shareholder  will  have  no  locue  standi  for  an  action  in  his 
own  behalf.  It  must  be  made  to  appear  that  there  is  no  oficer  or  agent  of 
the  corporation  willing  and  able  to  act.  This  can  in  ffeneral  be  made  to 
appear  only  by  a  demand  on  the  part  of  the  shareholder  that  a  suit  be 
brought,  and  a  subsequent  neglect  or  refusal  on  the  part  of  the  proper  cor- 
porate officer  to  bring  it  or  otherwise  to  afEord  the  shareholder  the  relief 
sought.  That  a  demand  of  this  character  has  been  made  and  refused  is  gen- 
erally, therefore,  a  condition  precedent  to  the  maintenance  of  a  suit  by  the 
shareholder  himself.  Hawes  v.  Oakland,  104  U.  S.  450 ;  Detroit  v.  Dean,  106 
Id.  587;  Dimpfell  «.  Ohio,  etc.,  R  Co.,  110  Id.  209;  s.  c,  16  Am.  &  Eng. 
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R  R.  Cafl.  461;  Memphifl  City  v.  Dean,  8  Wall.  64;  Dodge  «.  Woolsey,  18 
How.  831. 

Upon  this  point  Dodge  v,  Woolsey,  supra,  has  been  esteemed  the  leading 
case,  but  the  doctrine  is  best  declared  in  the  later  case  of  Hawes  v.  Oakland, 
mpray  which  hereafter  will  probably  count  as  the  controlling  authority.  In 
this  case  Iflr.  Justice  Miller  states  the  rule  as  to  demand  as  follows:  **The 
pUdntifE  should  show  to  the  satisfaction  of  the  court  that  he  has  exhausted 
all  the  means  within  his  reach  to  obtain  within  the  corporation  itself  the  re- 
dress of  his  grievance,  or  action  in  conformity  to  his  wishes.  He  must  make 
an  earnest,  not  a  simulated,  effort  with  the  managing  body  of  the  corporation 
to  induce  remedial  action  on  their  part,  and  this  must  be  made  apparent  to 
the  court.  If  time  permits,  or  has  permitted,  he  must  show,  if  he  fails  with 
the  directors,  that  he  has  made  an  honest  effort  to  obtain  action  by  the  stock- 
holders as  a  body  in  the  matter  of  which  he  complains,  and  he  must  show  a 
case,  if  tiiis  is  not  done,  where  it  could  not  be  done  or  it  was  not  reasonable 
to  require  it."  Hawes  v.  Oakland,  104  U.  B.  450,  460;  Aee.  Morgan  v.  Rail- 
road Co.,  1  Woods,  15 ;  Samuel  v.  Holladay,  1  Woolw.  414 ;  Newby  v.  Oregon, 
etc^  R  Co.,  1  Sawyer,  68;  Wilkie  v,  Rochester,  etc.,  R.  Co.,  12  Hun,  242; 
Greaves  «.  €k>uge,  69  N.  Y.  154;  Black  v.  Huggins.  2  Tenn.  Chan.  780;  Ware 
«.  Bazemore,  58  Gki.  816;  Talbot  v.  Scripps,  81  Mich.  268;  Lathrop  e.  Sted- 
man,  42  Conn.  588;  Cogswell  9.  Bull,  89  Cal.  820.  But  there  need  not  have 
been  a  demand  as  a  condition  precedent  to  the  shareholders'  right  to  file  a 
bill  on  his  own  behalf,  where  the  bill  shows  a  condition  of  things  touching 
the  control  of  the  corporate  affairs  by  those  entrusted  with  their  active  man- 
agement, which  would  plainly  have  rendered  a  formal  application  to  the  board 
of  directors  to  bring  the  suit  an  idle  ceremony.  This  will  generally  be  the  case 
when  there  is  evidence  of  collusion  on  the  part  of  the  corporate  managers. 
County  of  Tazewell  v.  Farmers'  Loan  &  Trust  Co.,  12  Fed.  Rep.  752;  Pea- 
body  «.  Flint,  6  Allen,  52;  Brewer  v,  Boston  Theatre  Co.,  104  Mass.  878,  887; 
Pond  «.  YermoDt  Valley  R.  Co.,  12  Blatchf.  280;  Hazard  o.  Durant,  11  R.  I. 
195;  Robinson  v.  Smith,  8  Paige,  222;  Currier  v.  New  York,  etc.,  R.  Co.,  35 
Hun,  355;  Moore  «.  Schoppert,  22  WestVa.  282;  Mussina  «.  Goldthwaite,  84 
Texas,  125;  Derderick  v,  Wilson,  8  Baxter  (Tenn.),  108;  Hardon  v,  Newton, 
14  Blatchf.  376;  Heath  v,  Erie  R.  Co.,  8  Id.  410;  Rogers  v.  Lafayette  Agri- 
cultural Works,  52  Ind.  296.  See  also  Salomons  «.  Laing,  12  Beav.  377; 
Hawes  9.  Coptra  Costa  Water  Co.,  11  Fed.  Rep.  98,  and  the  note;  Taylor  on 
Corp.  §S  139-141. 

Neither  need  there  be  a  demand  when  it  is  impossible  to  have  made  it. 
Wilson  «.  Bickel,  11  Neb.  154;  Of.  Bulkley  v.  Big  Muddy  Iron  Co.,  77  Mo. 
105. 

By  permitting  shareholders,  under  extenuating  circumstances,  to  file 
such  a  bill  in  equity,  it  is  not  intended  to  afford  a  means  by  which  share- 
holders may  impair  {he  discretionary  powers  of  the  company's  agents,  or 
whereby  a  single  shareholder,  or  even  a  minority,  may  assume  control  of  the 
corporate  affairs,  or  at  least  '^ block  the  game"  if  the  concern  is  not  man- 
aged to  his  or  their  liking.  So  long  as  it  can  be  shown  that  the  management 
of  the  concern  is  honest,  m  good  faith,  and  intra  vireSf  the  shareholder  who 
is  dissatisfied  must  seek  his  remedy  within  the  corporation.  He  may  procure 
the  election  of  new  officers,  or  persuade  those  in  power  to  adopt  his  views,  or 
he  may  sell  his  stock;  but  he  cannot  employ  the  machinery  of  a  court  of 
Chancery  to  coerce  an  adoption  of  his  ideas.  Dudley  v.  Kentucky  High 
School,  9  Bush.  678;  Oglesby  v.  Attrill,  105  U.  S.  605;  Sims  v.  Street  R. 
Co.,  87  Ohio  St.  557;  Elkins  «.  Camden,  etc.,  R  Co.,  86  N.  J.  £q.  241; 
Samuel  v.  Holladav,  1  Woolw.  400;  Tuscaloosa  Manfg.  Co.  «.  Cox,  68  Ala. 
71 ;  Smith  v.  Prattsville  Manfg.  Co.,  29  Id.  508 ;  Hedges  v.  Paquett,  3  Ore- 

fon,  77;  State  «.  Bank  of  Louisiana,  6  La.  745,  768;  Gravestine^s  Appeal, 
9  Penn.  St  810;  Becher  v.  Wells  Flouring  Mill  Co.,  1  McCrary,  62;  State  v. 
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Milwaokee  Chamber  of  Commerce,  47  Wis.  670;  People  «.  Chicago  Board  of 
Trade,  80  111.  184.  Treadwell  e.  Salisbury  Manfg.  Co.,  7  Gray,  898;  Durfee 
«.  Old  Colony,  etc.,  R  Co.,  5  Allen,  281;  Pratt  «.  Pratt,  88  Conn.  446; 
Kamea  9.  Rochester,  etc.,  R.  Co.,  4  Abb.  Prac.  (N.  8.)  110;  Banet  e.  Alton, 
etc.,  R.  Co.,  18  m.  504;  Spragaee.  niinoia  River  R.  Co.,  19  Id.  174;  Saat 
Tennessee,  etc.,  R.  Co.  v.  Gammon,  6  Sneed  (Tenn.),  567;  Bailey  v.  Power 
St.  etc.,  Church,  6  R.  I.  491 ;  Fareira  v.  Riter,  15  Phila.  58.  Gf.  Belmont  «. 
Erie  R.  Co.,  52  Barb.  687;  Abbott  v.  Merriam,  8  Cush.  588;  McMurray  «. 
Northern  R.  Co.,  22  Grant  (Up.  Can.  Chan.),  508;  Bd  London,  etc.,  Dis- 
count Co.,  L.  R.  1  Eq.  277;  Lord  v.  Copper  Miner's  Co.,  2  Phila.  751. 

In  the  Enelish  reports,  Foss  v.  Harbottle,  8  Hare,  461,  is  the  leading  case. 
For  a  very  niU  consideration  of  the  doctrine  involved  in  that  decision  the 
reader  is  referred  to  Morawetz  on  Corporations  (2d  Edition),  {{  247  €t  9eq, 

The  right  to  bring  these  suits,  the  circumstances  under  which  they  can  be 
maintained,  and  the  proper  procedure,  involve  a  vast  amount  of  learning, 
and  the  practitioner  cannot  safely  file  such  a  bill  without  careful  investiga- 
tion. See  in  this  connection  the  article  by  Mr.  John  W.  Smith,  of  the  Chi- 
cago Bar,  on  Thb  Rights  of  Minobitt  Stockholdebs,  arUey  pi^  18. 

iV.  T?^  Plea  of  Lachu  ctB  a  Drfenee  to  nuh  a  Proceeding, — The  share^ 
holder  who  files  his  bill  in  such  a  case  as  we  are  considering  must  show 
affirmatively  that  he  has  not  slept  upon  his  rights,  but  that  he  has  moved  for 
the  redress  of  the  injury  of  which  the  bill  complains  within  a  reasonable 
time.  '*  A  court  of  equity  applies  the  rule  of  laches  according  to  its  own 
idea  of  right  and  justice.  Every  case  is  governed  chiefiy  l^  its  own  circum- 
stances. Whether  the  time  the  neglect  has  subsisted  is  sufficient  to  make  it 
effectual  is  a  question  to  be  resolved  by  the  sound  discretion  of  the  court.*^ 
Brown  v.  County  of  Buena  Vista,  95  U.  S.  157,  160;  Aec,  Kerr  on  Frauds  (2d 
London  Ed.),  840;  Wood  on  Limitations,  §{58-60;  Pomeroy  on  Equity 
Juris.  {§  915,  965.  See  also  Harwood  «.  Railroad,  17  Wall.  81 ;  Twin  Lick 
Oil  Co.  V,  Marbury,  91  U.  S.  591. 

As  a  general  rule,  where  there  is  a  discretion  to  bar  a  ri^ht  on  the  ground 
of  laches,  a  court  of  equity  will,  in  the  exercise  of  that  discretion,  particu- 
larly in  cases  of  concurrent  jurisdiction,  use  the  statute  of  limitations  as  a 
rule  to  guide  its  action.  Coit  v,  Campbell,  82  N.  Y.  509,  514 ;  Famam  «. 
Brooks,  9  Pick.  242;  Gadden  v.  Eimmel,  99  U.  S.  201,  210;  Preston  e. 
Preston,  95  Id.  200;  Badger  «.  Badger,  2  Wall.  87;  Meader  v.  Norton,  11  Id. 
442;  Bowman  «.  Wathen,  1  How.  188;  Beckford  «.  Wade,  17  Yesey,  87; 
Mitford's  Equity  Pleadings,  298,  818;  Angell  on  Limitations,  §§  25-dO; 
Wood  on  Limitations,  §  58.  See  also  Sims  e.Everhardt,  102  U.  S.  800;  Tel- 
egraph Co.  9,  Davenport,  97  Id.  869;  Tucker  v.  Moreland,  10  Peters,  68; 
Bank  of  the  United  States  e.  Ritchie,  8  Id.  128,  as  to  the  application  of  this 
rule  to  the  case  of  infant  shareholders. 

It  is  a  settled  rule  of  law  that  the  relation  of  officers  and  directors  to  the  cor- 
poration is  fiduciary ;  that  they  are  trustees  and  agents  of  the  corporation  and 
so,  derivatively,  of  the  stockholders.  ''Persons  who  become  directors  of  a 
corporation,"  said  Romilly,  M.  R,  in  the  case  of  The  York  &  Midland  R. 
Co.  V,  Hudson,  6  Beav.  99,  ''place  themselves  in  the  situation  of  trustees, 
and  the  relation  of  trustee  and  eetitui  que  tnut  is  thereby  created  between 
them  and  the  stockholders."  Aoc  Taylor  on  Corporations,  §692;  Greenes 
Brice's  Ultra  Yires,  477, 478,  note  a;  Morawetz  on  Corporations  (2d  Edition), 
$  516;  Pomeroy  on  Equity  Juris.  §§  1088-1090;  Pierce  on  Railroads,  845; 
Wood  on  Railways,  §  150,  pp.  859-877;  Baxter  v.  Moses,  77  Me.  465;  Euro- 
pean R.  Co.  9.  Poor,  59  Id.  277;  Butts  v.  Wood,  88  Barb.  188;  s.  c.,  87  N.  Y. 
817;  Bent  v.  Priest,  Sup.  Ct.  of  Mo.,  25  Am.  Law  Reg.  (N.  S.)  115,  Febru- 
ary, 1886,  and  the  note,  ]^p.  125-188.  Of.  Wardell  v.  Railroad  Co.,  108  U.  8. 
6{S7;  Goodin  e.  Cincinnati,  etc..  Canal  Co.,  18  Ohio  St.  188;  Jackson  v,  Lude- 
ling,  21  Wall  625;  Bain  v.  Brown,  56  N.  Y.  285;  Barnes  e.  Brown,  80  Id. 
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527;  PemOTlYania  R  Co.'s  Appeal,  80  Penn.  St.  265;  Perry  on  Tnuts,  $ 
427;  2  LincUey  on  Partnership,  591. 

If  directors  and  corporate  officers  are  trustees,  and  they  are  guilty  of  a 
breach  of  trust,  they  come  within  the  well-settled  rule  of  equity  that  lapse 
of  time  will  not  bar  a  continuing  and  subsisting  trust;  that  in  such  cases  the 
statutes  of  limitation  imposed  upon  the  courts  of  law  are  inapplicable;  or, 
in  other  words,  that  where  there  is  a  continuing  express  trust,  created  by  act 
of  the  parties,  no  time  is  a  bar  to  an  action  for  breach  of  the  trust,  for  the 
reason  that,  from  the  privity  existing  between  the  parties,  the  possession  of 
the  one  is  tiie  possession  of  the  other,  and  there  is  no  adverse  title.  This  is 
equally  the  rule  here  and  in  England.  Gholmondeley  t>,  Clinton,  4  Bligh.  1 ; 
B.  c.,  2  Merivale,  869;  Wedderbum  9.  Wedderbum,  2  Keen,  749;  s.  c,  4 
Mylne  &  C.  41;  Attorney-General  «.  Fishmongers'  Co.,  6  Mylne  &  C.  16; 
Stone  V.  Stone,  L.  R.  5  Chan.  74;  Woodhouse  v,  Woodhouse,  L.  R.  8  £q. 
514;  Bright  v.  Legerton,  29  Beav.  60;  Obee  f>.  Bishop,  1  DeG.  F.  &  J.  137; 
Burdick  v.  Gkurrick,  L.  R.  5  Chan.  238;  Alden  v.  Gregory,  2  Eden,  280; 
Prevost «.  Gratz,  5  Wheaton,  481 ;  Boone  v.  Chiles,  10  Peters,  177;  Bank  of 
the  United  States  «.  Beverley,  1  How.  184;  Oliver  «.  Piatt,  8  Id.  883;  Sey- 
mour 9.  Freer,  8  Wall.  202,  218;  Lewis  v.  Hawkins,  28  Id.  119,  126;  De- 
eonche  o.  Saventier,  8  Johns.  Chan.  190,  216;  Eauc  v.  Bloodgood,  7  Id.  90; 
Carpenter  o.  Cushman,  105  Mass.  417;  Wood  on  Limitations,  §  200;  Eerr 
on  Frauds  (2d  London  Ed.),  844,  845;  Pomeroy  on  Equity  Juris.  §§  419, 
1080 ;  Perry  on  Trusts,  868.  See  also,  as  in  point,  McCandless  Estate,  61  Penn. 
St.  9;  Johnson  v.  Smith's  Adm'r,  27  Mo.  591;  Rogers  «.  Brown,  61  Id.  187; 
Carr  «.  Thompson,  87  N.  T.  160;  Ashhurst's  Appeal,  60  Penn.  St.  290; 
Dickinson  v,  Teasdale,  1  DeG.  J.  &  Smith,  52. 

In  the  case  of  De  Bussche  v.  Alt  L.  R.,  8  Chan.  Div.  286,  814,  Thesiger, 
L.  J.  makes  the  point  that  mere  delay,  that  is,  mere  passive  submission  to  a 
wrong,  is  not  acquiescence,  nor  the  same  thing  as  laches  properly  so  called. 
Philii>pi  V,  Philippe,  115  U.  S.  151,  is  the  latest  important  adjudication  in 
point  in  this  country. 

V.  Decrees  in  Forethture  of  a  Mortgage^  and  in  Banhruptey  against  a  Corpo- 
ration,  and  of  a  8ha/reholdeT*B  Bight  to  impeach  eueh  Decrees  for  Fra/ud  in  a  CoL" 
lateral  Proceeding, — When  a  decree  in  foreclosure  of  a  mortgage  of  railway 
property  and  franchises  has  been  procured  to  be  entered  in  a  State  court,  or 
a  decree  of  bankruptcy  obtained  m  a  United  States  court  against  the  corpo- 
ration, in  fraud  of  tne  rights  of  shareholders,  these  decrees  may  be  impeached 
by  the  shareholders,  in  a  proper  case,  by  bill  in  equity  filed  in  the  Circuit 
Court  of  the  United  States  upon  either,  or  any,  or  all  of  the  following 
grounds: 

1.  Because  the  shareholders  individually  were  not  parties  to  the  proceed- 
ings which  resulted  in  the  decrees  challenged. 

2.  Because  the  decrees  were  procured  in  fraud  of  their  rights. 

8.  Because  those  proceedings,  or  either  of  them,  are  still  pending  and  un- 
determined, if  that  be  the  case. 

And,  first,  as  to  the  parties.  While  it  is  conceded  that  the  shareholders  col- 
lectively, qua  shareholders,  are  the  corporation,  it  may  be  insisted,  that  the 
shareholders,  individually  and  severally,  are  not  identical  with  the  body  cor- 
porate ;  that  is  to  saj,  while  the  body  of  shareholders  are,  a  single  shareholder 
18  not,  the  corporation.  In  accordance  with  this  distinction  it  is  held  that 
the  property  of  the  corporation  is  not  the  property  of  the  shareholder. 
Morgan  o.  New  Orleans,  etc.,  R  Co.,  1  Woods,  15.  I^or,  jmt  6o;i£ra,  is  the  stock, 
which  is  the  property  of  the  shareholder,  in  any  sense  the  property  of  the 
corporation.  People  «.  Commissioners,  etc,  28  N.  Y.  220.  There  is  no  trust 
relation  between  the  corporation  and  the  share-owner.  Hodges  v.  New  Eng- 
land Screw  Co.,  1  R,  L  850;  Angell  &  Ames  on  Corporations,  §  818.    And  the 
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shareholder  ib  not  a  creditor  of  the  corporation.    Yerplanck  «.  ^lercantOe 
Insurance  Co.,  1  Edw.  Chan.  84. 

There  is,  therefore,  room  for  argument  that  the  shareholder  in  such  |iro- 
oeeding  is  not  a  partjr.  Clearly  he  is  not  a  party  of  record.  He  cannot  ap- 
pear, or  interpose  a  defence,  or  conduct  the  cause^  or  appeal,  or  sue  out  a  writ 
of  error.  He  may,  therefore,  assume  that  he  is  within  the  rule  that  the 
judgment  of  any  court  may  be  impeached  by  strangers  to  it  for  fraud  or  col- 
lusion in  any  proceeding  where  its  validity  is  brought  in  question.  Duchess 
of  Kingston's  Case,  11  State  Trials,  261;  s.  c,  2  Smith's  L.  0.  (8th  ed.)  784, 
note ;  Fermor's  Case,  8  Rep.  77 ;  Twyne's  Case,  Id.  80 ;  2  Phillips  on  Eridence 
(4  Am.  Ed.),  95,  and  note,  291;  Freeman  on  Judgments,  $}  884, 885. 

Mr.  Freeman,  in  his  learned  treatise  on  Judgments,  defines  a  '*  stranger  " 
in  this  sense  as  one  **  who,  if  the  judgment  were  given  full  credit  and  eSect, 
would  be  prejudiced  in  regard  to  some  pre-existing  right,"  and  adds,  *'  Be- 
ing neither  parties  to  the  action,  nor  entitled  to  manage  the  cause,  nor  Ap- 
peal from  the  judgment,  they  are  by  law  allowed  to  impeach  it  whenever  it 
IS  attempted  to  be  enforced  affainst  them.''    Freeman  on  Judgments,  §  885. 

It  should  seem,  therefore,  Uiat  shareholders,  for  the  purposes  of  an  attack 
upon  a  decree  of  bankruptcy  or  of  foreclosure,  are  not  the  same  thing  as  the 
corporation,  and  that  they  were  not  necessarily  parties  to  the  proceedings 
impeached,  merely  because  the  corporation  was  a  party. 

But,  secondly,  when  the  decrees  complained  of  were  in  fraud  of  the 
rights  of  share-owners,  they  may  impeach  them  collaterally,  even  though 
it  be  held  that  they  were  parties,  fully  and  technically,  to  aU  the  pro- 
ceedings, provided  only  that  they  were  not  parties  to  the  fraud.  *'It 
is  a  general  and  established  rule,"  says  the  Supreme  Judicial  Court  of 
Massachusetts,  **  that  when  a  party's  right  may  be  collaterally  affected  by  a 
judgment  which  for  any  cause  is  erroneous  and  void,  but  wluch  he  cannot 
bring  a  writ  of  error  to  reverse,  he  may,  without  reversing  it,  prove  it  was 
erroneous  and  void  in  any  suit  in  which  its  validity  is  brought  in  question." 
Yose  V,  Morton,  4  Cush.  27;  Aec,  Campbell  v.  Railroad  Co.,  1  Woods,  868; 
Webster  v.  Reid,  11  How.  487;  Brooklyn  v.  Insurance  Co.,  99  U.  S.  862; 
Empire  v,  Darlington,  101  Id.  87;  Pana  «.  Bowles,  107  Id.  529;  Carpenter  e. 
Hart,  5  Cal.  406;  Eerr  on  Frauds  (2d  London  Ed.),  326-328.  See  also  Bank 
of  Australasian.  Nias,  16  L.  B.  717;  Ochsenbein  e.  Popelier,  8 Chan.  700; 
Messina  v,  Petrochino,  L.  R  4  P.  C.  144 ;  Abouloff  v.  Oppenheim,  52  Law 
Jour.  (L.  B.)  1;  Stannard  «.  Harrison,  19  W.  R  812;  Ex  parte  Cockerell,  4 
C.  P.  D.  39 ;  Pell  v,  January,  35  Ark.  881 ;  Shedden  «.  Patrick,  1  Mac^.  585. 

In  a  very  recent  case  the  Supreme  Court  of  the  United  States,  speaking  by 
Mr.  Justice  Bradley,  has  pointedly  declared  that  parties  to  a  fraudulent 
action  in  a  State  court,  when  not  parties  to  the  fraud,  may,  if  injured  by  the 
fraud,  impeach  the  judgment  by  bill  in  equity  in  the  United  States  courts. 
Johnson  o.  Waters,*  111  U.  S.  640.  Nor  is  it  an  answer  to  such  a  bill  properly 
filed,  that  the  complainant  had  a  remedy  at  law,  or  in  the  State  court^  or  in 
the  court  where  the  judgment  or  decree  was  rendered.  Shelton  v.  Tiffin,  6 
How.  168,  185;  Paynes.  Hook,  7  Wall.  425;  Sullivan  t>,  Portland,  etc.,  R 
Co.,  94  U.  S.  806,  811. 

Where  the  proceedings  resulting  in  the  decrees  or  judgments  complained 
of,  were  merely  fictitious  suits,  one  person  being  in  reality  both  plaintiff  and 
defendant,  that  is,  where  there  was  no  controversy,  the  judgment  is  a  nullity, 
because  there  was  no  jurisdiction;  the  court  was  imposed  upon,  and  equity 
will  relieve  all  persons  affected  by  the  judgment  except  the  parties  to  the 
fraud.  Fletcher  o.  Peck,  6  Cranch.  87,  147,  148;  Lora  «.  Yeazie,  8  How. 
251,  255;  Cleveland  i).  Chamberlain,  1  Black.  419,  425;  Wood  Paper  Co.  o. 
Heft,  8  Wall.  883.  Qf.  Spencer  «.  \^eaux,  20  Cal.  442 ;  Aee.  Earl  of  Ban- 
don  V,  Becher,  3  CI.  &  F.  479,  510;  Hoskins  v.  Lord  Berkeley,  4  Term.  Rep. 
402;  In  the  Matter  of  R  J.  Elsam,  8  Bam.  &  Cres.  597. 
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If  the  bill  charges  irand,  there  must  be  specific  alleffatioos  of  fraudulent 
actSy  not  mere  general  statements  that  there  was  fraud,  or  that  there  were 
Acts  done  in  fraud  of  the  complainant's  right.  The  bill  to  be  technically  cor- 
rect must^lead  facts  specificaUy,  and  not  allege  mere  conclusions  of  law.  Van 
Wed  e.  TVinston,  115  U.  8.  238;  Ambler  «.  Choteau,  107  Id.  686,  690.  Aeo. 
Badger  e.  Badger,  2  WalL  87;  Wood  «.  Carpenter,  101  U.  8.  140.  A  judg- 
ment of  a  State  court  may  be  attacked  in  a  proceeding  in  a  Federal  court,  in 
a  proper  case,  as  a  foreign  judgment;  which  is  to  say  that  judgments  of  State 
courts  are  in  the  Federal  courts  foreign  judgments.  Pennoyer  o.  Neff,  95 
U.  8. 714,  788. 

In  a  court  of  bankruptcy  a  debt  ^le  from  defendant  to  plaintifE  is  a  neces- 
sary condition  precedent  to  a  proceeding  to  obtain  a  decree.  Accordingly 
when  the  proceeding  is  collusiYe  and  fraudulent,  there  being  no  debt  due,  or 
only  a  pretended  debt,  the  court  acquires  no  jurisdiction,  and  the  decree  is 
▼oid  and  may  be  impeached  on  tnat  ground.  United  States  Bankruptcy 
Act,  1867,  §§  11,  89;  Sonnebom  «.  Stewart,  2  Woods,  599;  McCormick  «. 
Pickering,  4  N.  T.  276;  In  re  Western  S.  &  T.  Co.,  18  Pac.  L.  R.  66;  Be 
Bnsch,  10  Nat.  Bank  Beg.  150;  i^Rosenfields,  11  Id.  86;  Perkins  v.  Proctor, 
2  Wilson  (Eng.)  882.  The  Federal  district  courts,  though  not  inferior  tri- 
bunals, are  yet  statutory  courts  of  limited  and  prescribed  jurisdictioD.  Mc- 
Cormick o.  Sulliyant,  10  Wheaton,  192;  jBr  jDorta  Watkins,  8  Peters,  198;  Ken- 
nedy «.  Georgia  State  Bank,  8  How.  686;  Uf.  Moore  v,  Presby,  25  N.  H.  299. 

When  superior  courts  act  by  virtue  of  a  special  statutory  authority, 
their  proceedings  stand  on  the  same  footing  as  those  of  courts  of  limited 
and  inferior  jurisdiction.  Williamson  v.  Berry,  8  How.  495;  Williamson 
e.  Irish  Presbyterian  Congregation,  8  Id.  565;  Williamson  o.  Ball,  8  Id. 
666;  Webster  v,  Reid,  11  Id.  487;  Denning  v.  Corwin,  11  Wend.  648; 
In  the  Matter  of  Flatbush  Avenue,  1  Barb.  286 ;  Embury  v.  Conner,  8  N. 
T.  511;  Mftybew  v.  Davis,  4  McLean,  218;  Thatcher  v.  Powell,  6  Wheaton, 
119 ;  BoBwell «.  Otis,  9  How.  886.  The  decrees  of  the  district  courts,  as  courts 
of  bankruptcy,  are  therefore  voidable  collaterally  for  want  of  jurisdiction 
by  parol  evidence  contradictory  of  the  record.  Moore  v,  Presby,  25  N.  H. 
299;  Clark  «.  Holmes,  1  Doug.  (Mich.)  890;  Borden  «.  Fitch,  15  Johns.  121; 
Harrington  «.  The  People,  6  Barb.  607;  Noyes  v.  Butler,  6  Id.  618;  Brown 
e.  Foster,  6  R.  I.  564,  578;  Denning  v.  Corwin,  11  Wend.  648;  Wise  v. 
Withers,  8  Cranch.  881 ;  Holyoke  v,  Hoskins,  22  Mass.  20;  Tyler  v.  Pomeroy, 
90  Id.  480,  484;  Sears  «.  Terry,  26  Conn.  278;  Luther  v.  Borden,  7  How.  1, 
61 ;  Dynes  v.  Hoover,  20  Id.  65.  Hence  an  adjudication  in  bankruptcy  is 
not  conclusive  of  a  jurisdictional  fact.  Styles  v.  Lay,  9  Ala.  795;  In  re 
Goodfellow,  8  Nat.  Bank  Reg.  452;  s.  c,  1  Lowell,  510;  In  re  Penn,  3  Nat 
Bank  Regi  682;  Elliott  v.  Peirsol,  1  Peters,  828,  840;  Thompson  «.  Whitman, 
18  Wall.  457,  467;  McGk>on  v.  Scales,  9  Id.  28,  80;  Ace.  Knowles  i>.  Gas 
Light  &  Coke  Co.,  19  Wall.  58,  61;  D'Arcy  v.  Eetchum,  11  How.  166;  Web- 
ster 9.  Reid,  11  Id.  487;  Harris  v.  Hardeman,  14  Id.  884;  Shriver  v,  Lynn,  2 
Id.  48,  59;  The  Chemunff  Canal  Bank  «.  Judson,  8N.  T.  254;  Sears  v,  Terry, 
26  Conn.  278;  Campbell  o.  Corwin,  7  Miss.  106.  And  the  record  recital  of 
jurisdictional  facts  is  only  prima-faeie  evidence.  Comstock  v.  Crawford,  8 
WalL  896.  Qf.  The  Case  of  the  Marshalsea,  10  Coke,  68,  76;  New  Lamp 
Chiinney  Co.  v.  Ansonia  Brass  &  Copper  Co.,  91  U.  S.  656.  To  the  general 
point  that  a  want  of  jurisdiction  in  the  court  that  rendered  the  judgment  is 
ground  for  a  collateral  attack  of  the  judgment,  see  Windsor  «.  McVeigh, 
98  U.  8.  274;  Hale  «.  Fitch,  104  Id.  261 ;  Bobbins  «.  Chicago,  4  Wall.  657; 
Corcoran  «.  Chesapeake  Canal  Co.,  94  U.  S.  741;  Bryan  i>.  Kennett,  118  Id. 
179;  Greene  e.  Greene,  2  Gray  (Mass.),  861;  Sidensparker  v.  Idem,  51  Me. 
481;  Freeman  on' Judgments,  §§  884-887;  Best  on  Evidence,  |  595. 

Thirdly,  tho  shareholder  may  maintain  his  bill  in  the  ciicuit  court  of  the 
United  States,  in  impeachment  of  a  decree  of  bankruptcy  or  in  foreclosure, 
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80  long  as  theproceedings  in  the  State  court  in  the  one  case,  or  in  the  district 
court  of  the  United  States  in  the  other,  are  pending  and  undetermined.  It 
is  settled  law  that  the  pendency  of  a  suit  in  one  of  these  courts  is  no  answer 
and  no  bar  to  a  suit  in  Chancery  in  the  Federal  Circuit  Court.  Gordon  «. 
Oilfoil,  99  U.  S.  168,  178;  New  England  Screw  Co.  «.  Bliven,  8  Blatchf . 
240,  243;  Loring  v.  Marshy  2  Clifford,  311,  828;  White  «.  Whitman,  1  Curtis, 
494;  Wadleigh  «.  Yeazie,  8  Sumner,  165;  Payne  «.  Hook,  7  Wall.  425; 
Latham  «.  Chafee,  7  Fed.  Rep.  520.  No  question  is  rsi  adfudioata  until  it  is 
settled  by  final  judgment.    Sharon  «.  Hilt,  26  Fed.  Rep.  887,  889,  891. 

Status  of  Corporation  chartered  by  Two  or  More  States. — See  Missouri, 
etc.,  R.  Co.  V,  Texas,  etc.,  R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  596;  Bait.  A  0. 
R.  Co.  «.  P.  W.  &  E.  R.  Co.,  10  lb.  444;  Heuen  «.  Bait.  &  O.  R.  Co.,  9  lb. 
496;  Newport,  etc.,  R.  Co.«.  Wooley,  7  lb.  18,  and  note. 


Bbuob 

V. 

Makohbsteb  and  Keene  B.  Oo. 

(117  United  States  Supreme  Court  Eeporte^  514.) 

The  matter  in  dispute,  on  which  the  jurisdiction  of  this  court  depends,  is 
the  matter  directly  in  dispute  in  the  particular  cause  in  which  the  judgment 
or  decree  sought  to  be  reviewed  was  rendered,  not  including  its  collateral 
effect  in  a  sumequent  suit  between  the  same  or  other  parties. 

In  a  suit  brought  to  recoyer  the  interest  on  bonds,  the  amount  of  interest 
determines  the  jurisdiction  without  regard  to  the  face  value  of  the  bonds. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  New  Hampfihire. 

On  motion  to  dismiss. 

J.  W.  Fellowa  and  Frcmh  W.  Sackett  for  appellee,  in  support 
of  motion. 

F.  A.  Brooks  for  appellants,  contra. 

Watte,  0.  J. — ^This  suit,  at  the  time  of  the  decree  appealed  from, 
FAcn.  was  by  Alexander  Bruce,  a  citizen  of  Illinois,  and  Wil- 

liam Shepard,  a  citizen  of  Massachusetts,  a^inst  the  Manchester 
&  Keene  R.,  a  New  Hampshire  corporation,  to  collect  interest 
due  on  certain  bonds  of  the  railroad  by  the  foreclosure  of  a 
mortgage  made  to  trustees  to  secure  a  series  of  bonds  amounting 
in  the  aggregate  to  $500,000.  There  were  other  parties,  both 
plaintiff  and  defendant,  when  the  suit  was  be^un,  but  a  discontin- 
uance was  entered  before  the  decree  as  to  all  out  these.  The  bill 
was  filed  in  behalf  of  the  complainants  and  all  other  Uke  creditors, 
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not  citizens  of  "New  Hampfihire,  who  might  come  in  and  contri- 
bute to  the  expenses,  bnt  no  such  creditors  had  come  in  or  con- 
nected Uiemselves  with  the  suit  in  any  way  at  the  time  of  the  de- 
cree. The  railroad  filed  an  answer,  and  upon  final  hearing  the  bill 
was  dismissed.  The  record  shows  that  the  complainant  Bruce 
owned  bonds  for  $7500,  on  which  interest  was  past  due  and  unpaid 
to  the  amount  of  not  more  than  $3000 ;  and  Shepard  $1000  of 
bonds^  on  which  not  more  than  $400  of  interest  was  due.  After 
the  bill  was  dismissed  the  complainants,  Bruce  and  Shepard,  took 
a  joint  appeal,  which  the  raibroad  now  moves  to  dismiss  because 
the  value  of  the  matter  in  dispute  does  not  exceed  $5000. 

This  motion  must  be  granted.  The  case  comes  clearly  within 
the  rale  established  in  Elgin  v.  Marshall,  106  TJ.  S.  578,  in  which 
it  was  decided  that  the  matter  in  dispute,  on  which  our  JJ^H^^uSdJ? 
jurisdiction  depends,  is  ^^  the  matter  which  is  directly  in  now. 
dispute  in  the  particular  cause  in  which  the  judgment  or  decree 
sought  to  be  reviewed  has  been  rendered,"  and  that  we  are  not 
permitted,  ^  for  the  purpose  of  determining  its  sum  or  value,  to 
estimate  its  collateral  effect  in  a  subsequent  suit  between  the  same 
or  other  parties."  Although  the  principal  of  the  bonds  owned  by 
one  of  the  complainants  exceeds  $5000,  the  suit  is  brought  to  re- 
cover only  tiie  interest,  which  is  less.    These  complainants  are  in 

no  way  authorized  to  represent  the  other  bondholders.  , 

They  sued  for  themselves  and  all  others  in  like  situa-  ohlt_mattbb 
tion  who  might  join  with  them,  but  no  one  saw  fit  to  "*  ° 
join.  They  were  allowed  to  proceed  alone,  and  the  payment  to 
them  of  their  interest  would  have  been  a  bar  to  the  further  prose- 
cation  of  the  suit.  So,  if  a  decree  had  been  rendered  in  their  fa- 
vor without  others  joining  in  the  suit,  either  by  petition  or  by 
proof  before  a  master,  or  otherwise,  it  would  have  been  satisfied 
Dy  the  payment  of  the  amount  found  due  to  them,  and  no  further 
proceecungs  could  thereafter  be  had.  It  is  true,  if  such  a  payment 
should  not  be  made,  and  a  resort  to  a  sale  of  the  mortgaged  prop- 
erty should  be  necessary  to  collect  what  was  due  to  them,  the  other 
bondholders  would  have  an  interest  in  the  proceeds  and  could  be 
called  in  before  a  master  for  that  purpose ;  out  that  would  be  only 
one  of  the  collateral  or  indirect  enects  of  the  decree  not  to  be  con- 
sidered in  determining  our  jurisdiction.  On  the  case  as  it  stood 
when  the  bill  was  dismissed,  the  only  matter  directly  involved  was 
the  right  of  Bruce  and  Shepard  to  have  the  mort^ed  property 
sold  to  pay  the  several  amounts  due  them  respectively  for  interest 
on  their  bonds.  This  is  all  that  has  been  denied.  It  follows  that 
the  matter  in  disoute  here  is  less  than  our  jurisdictional  limit. 
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Sbdalia,  Wabsaw  and  Southsbn  B.  Oo. 

v. 
Wilkebson. 

(88  Misiouri,  285.) 

Under  the  Missouri  statute  providing  for  the  voluntary  incorporation^  of 
railroad  companies,  one  can  only  become  a  stockholder  in  such  a  corporation 
by  signing  the  articles  of  association,  or  by  subscribing  to  the  capital  stock 
after  its  creation. 

A  preliminary  subscription  to  the  capital  stock  of  a  proposed  railroad  com- 
pany, by  one  who  died  before  the  incorporation  without  having  signed  the 
articles  of  association,  does  not  bind  his  estate. 

Appeal  from  Pettis  Circnit  Court.  Hon.  J.  P.  Strother, 
Judge. 

Wm,  S.  Shirk  for  appellant. 

JB.  G.  WUkeraon  and  Jno.  Montgomery^  Jr.<,  for  respondent, 

Mabtik,  0. — ^This  is  an  action  to  enforce  an  alleged  subscription 
to  the  capital  stock  of  plaintifi.  The  demand  was  first  presented 
in  the  probate  court  for  allowance  against  the  estate  of  the  sub- 
FACT»-AasBBD  scriber ;  and  was  taken  thence  by  appeal  to  the  circuit 
siATKMiarr.  court.  The  principal  facts  in  the  case  are  set  forth  in 
the  following  agreed  statement : 

It  is  hereby  stipulated  and  agreed  by  and  between  the  parties 
hereto,  that  upon  the  trial  of  this  case  the  following  facts  shall 
stand  admitted,  viz.: 

1.  That  the  plaintiff  is  a  railroad  corporation,  created  and  exist- 
ing under  the  general  railroad  incorporation  laws  of  the  State, 
under  the  corporate  name  of  the  Sedaiia,  Warsaw  &  Southern  B. 
Co. 

2.  That  its  articles  of  association  were  filed  in  the  office  of  the 
secretary  of  state,  September  16, 1879,  the  same  having  been  pre- 
pared and  signed  by  the  parties  thereto,  between  the  first  day  of 
September,  1879,  and  the  sixteenth  day  of  September,  1879,  and 
that  said  Smith  did  not  sign  said  articles,  nor  authorize  any  one  to 
sign  his  name  thereto,  and  that  said  Smith  died  intestate  on  the 
eleventh  day  of  July,  1879. 

3.  That  in  the  year  1877  the  defendant,  said  George  B.  Smith, 
signed  and  delivered  to  one  Cyrus  iN'ewkirk,  who  was  afterwards 
named  in  said  articles  as  one  of  the  directors  of  plaintiff,  and  who 
was  then  soliciting  subscriptions  to  the  capital  stock  of  said  proposed 
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isoorporation,  now  the  plaintifi  herein,  a  certain  written  instm- 
ment  to  be  read  in  evidence  in  the  case. 

3^.  That  prior  to  the  brinsin^  of  the  snit  in  the  probate  court  of 
Pettis  conn^,  the  plaintifi  had  complied  with  dl  the  conditions 
of  said  written  instrument  referred  to  in  the  preceding  stipulation 
as  to  the  construction  and  completion  of  said  railway,  and  that  on 
October  30, 1880,  plaintifi  made  a  call  for  payment  of  all  subscrip- 
tions to  its  capital  stock. 

4.  That  for  the  purpose  of  this  trial  the  same  effect  shall  be  fAven 
to  the  instrument  referred  to  in  the  third  stipulation  as  thoura  the 
name  of  the  Sedalia,  Warsaw  &  Southern  K.  Co.  appeared  in  it 
instead  of  that  of  the  Sedalia,  Warsaw  &  Memphis  B.  Co. 

5.  That  after  said  articles  of  association  were  filed  in  the  office 
of  the  secretary  of  state,  as  aforesaid,  the  plaintifi  corporation 
duly  organized  by  the  appointment  of  Wm.  Gentry,  one  of  the 
directors  named  m  the  said  articles,  as  president,  also  by  the  ap- 
pointment of  D.  H.  Smith,  another  of  said  directors,  as  vice-presi- 
dent, Jno.  D.  Crawford,  secretary,  and  Cyrus  Newkirk,  treasurer. 

6.  That  after  such  organization  by  plaintifi,  said  Cyrus  New- 
kirk turned  over  and  delivered  said*instrument  referred  to  in  the 
third  stipulation  to  the  secretary  of  plaintifi,  and  that  plaintifi 
thereupon  received  and  accepted  the  same  as  a  subscription  to  its 
capital  stock,  and  ordered  the  name  of  said  Smith  to  be  placed 
upon  its  stock  books  as  a  stockholder  of  55  shares  of  its  capital 
stock,  which  was  accordingly  done. 

7.  For  the  purpose  of  this  case  the  instrument  of  writing  re- 
ferred to  in  stipulation  No.  8  shsdl  be  considered  as  applying  only 
to  the  $1000  cash  part  thereof,  which  yet  remains  unpaid,  the  re- 
maining portion  having  been  heretofore  arranged  in  a  manner  not 
affecting  the  issues  in  this  case. 

8.  These  stipulations  shall  not  be  taken  as  binding  or  estopping 
either  party  hereto,  in  any  other  cause,  but  shall  be  used  in  the 
trial  of  this  case  only. 

The  plaintiff  read  in  evidence  the  subscription  paper  referred  to 
in  the  stipulation  signed  by  the  defendant's  intestate,  which  consti- 
tutes the  foundation  of  the  demand  against  his  estate : 

"  We,  the  undersiraed,  agree  each  severally  to  take  the  number 
of  shares  of  the  capital  stock  of  the  Sedalia,  Warsaw  &  Memphis 
[Southern]  R.  Co.  written  opposite  our  names  respectively,  and  to 
pay  for  the  same  as  soon  as  the  road  of  said  company  shall  be  fully 
completed  and  in  operation  to  the  south  line  of  Pettis  county,  in  the 
direction  of  Warsaw^  and  the  road-bed  of  said  company  completed 
from  Sedalia  to  Warsaw.  The  payment  of  our  several  individual 
subscriptions  to  be  secured  to  tne  satisfaction  of  the  board  of  di- 
rectors of  said  company  before  a  contract  for  the  building  of  said 
road  is  dosed. 
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Names.                      Shares.  Amount. 

George  R  Smith $5,500 

On  condition  as  follows :  One  thousand  dollars  cash ;  three  thou- 
sand dollars  in  work,  to  be  done  for  said  railway  company  at  the 
shops  of  the  Smith  Manufacturing  Co.,  at  regular  prices ;  fifteen 
hundred  dollars  in  real  estate,  consisting  of  tne  three  lots  on  the 
north  side  of  Fourth  street,  in  the  city  of  Sedalia,  lying  south  of 
the  lots  of  the  Smith  Manufacturing  Co.,  and  adjoming  the  M., 
K.  &  T.  B.  on  the  west — ^above-mentioned  lots  are  numbered  14, 
15,  and  16,  of  block  one.  Smith  &  Martin's  Third  Addition. 
[Signed]  "  G.  R.  Sidth/' 

This  being  all  the  evidence,  the  plaintiff  asked  the  court  to  de- 
clare, in  substance,  that  the  plaintiff,  upon  the  agreed  facts,  was  en- 
titled to  recover  the  one  thousand  dollars  mentioned  in  the  subscrip- 
tion paper.  The  court  refused  to  make  the  declaration  and  ren- 
dered judgment  on  said  facts  in  favor  of  defendant,  from  which 
the  plaintiff  appeals. 

Tne  only  question  presented  in  the  record  is,  whether  the  de- 
TBS  qunnoa  f eudaut's  intestate  by  virtue  of  his  signature  to  the  pa- 
AT  neuE.  p^j.  submitted  in  evidence,  which  was  preliminary  to 
the  execution  of  the  articles  of  association,  became  legallv  bound  as 
a  stockholder  in  the  corporation  subsequently  organized  under 
article  2  of  chapter  21  relating  to  the  voluntary  incorporation  of 
railroads.  The  corporation  contemplated  in  this  prelimmary  paper 
is  a  creature  of  the  statute.  By  complying  with  certain  require- 
ments specifically  indicated  therein,  tne  suoecribers  of  said  paper, 
gooKHOLDBB-  or  any  one  else  desiring  the  same  thing,  might  become 
TOTD.  °°**"'  entitled  to  the  rights  and  be  subject  to  the  liabilities  of 
stockholders  in  a  body  corporate.  The  statute  which  enables  them 
to  call  into  being  the  body  corporate  governs  their  relation  to  that 
body.  It  is  full  and  explicit  and  leaves  no  excuse  for  resorting  to 
the  rules  of  the  common  law  in  determining  who  are  and  who  are 
not  members  of  the  body.  I  accept  this  proceeding  as  an  attempt 
to  enforce  the  statutory  liability  of  the  oefendant's  intestate  as  a 
member  and  stockholder  of  the  association  contemplated  in  the 
preliminary  paper. 

In  recurring  to  the  statute  it  would  seem  that  only  two  modes 
are  provided  by  whidi  a  person  may  become  a  subscriber  to  the 
capital  stock  of  a  corporation,  either  by  signing  the  articles  of 
g^j^^_^^  association  alluded  to  in  the  nrst  section  of  the  second 
^"'^  article,  or  by  subscribing  to  the  capital  stock  after  the 
creation  of  the  corporation.  The  defendant's  mtestate  died  before 
the  articles  of  association  which  gave  being  to  the  corporation  were 
executed  and  filed,  consequently  ne  could  not  have  become  a  mem- 
ber by  subsequent  subscription.    If  he  did  not  become  such  be- 
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fore  they  were  filed,  then  he  was  no  siibscriber  or  stockholder  at 
all.  As  it  appears  from  the  agreed  statement  of  facts  that  his 
same  was  never  si^ed  to  the  articles  of  incorporation,  the  aiga- 
ment  against  the  plaintiff  is  conclusive,  if  the  premises  are  correct. 

That  they  are  correct,  I  think  no  one  can  donbt  after  reading 
the  provisions  of  the  statute  relating  to  the  incipient  steps  neces- 
sary to  be  taken  in  order  to  give  rise  to  the  relation  of  stoekholder 
and  corporation.  Section  7&i,  Sevised  Statutes,  provides  that  any 
number  of  persons,  not  less  than  five,  may  form  a  railroad  com- 
pany ;  that  ^r  saoh  pnrDose  they  may  make  and  sign  articles  of 
association  in  which  shall  be  set  forth  the  name  of  me  company, 
period  of  its  existence,  the  temdni  of  its  road,  its  length,  the 
counties  through  which  it  is  to  run,  the  amount  of  capitS  stock, 
number  of  shares  of  stock,  and  the  names  and  places  oi  residence 
of  the  directors.  It  requires  each  member  to  subscribe  to  such 
articles  by  signing  his  name  and  place  of  residence,  and  the  num- 
ber of  shareslie  a^-ees  to  take.  A  certain  amount  of  capital  stock 
must  be  subscribe  according  to  the  character  and  length  of  the 
road,  and  five  per  cent  of  the  amount  so  subscribed  paid  thereon 
to  the  directors  named  in  the  articles.  To  liiese  articles  must  be 
attached  the  certificate  of  at  least  three  directors,  under  oath,  to 
the  effect  that  the  conditions  relating  to  the  amount  and  payment 
of  stock  have  been  compEed  witii.  The  section  then  ^oes  on  to 
say :  ^^  And  thereupon  the  persons  who  have  so  subscribed  such 
articles  of  association,  and  all  persons  who  shall  become  stock- 
holders in  said  company,  shall  be  a  corporation  by  the  name  speci- 
fied in  such  articles  of  association,  and  shaD  possess  the  powers  and 
privileges  granted  to  corporations,  and  be  subject  to  the  provisions 
relating  thereto  containea  in  this  chapter." 

I  am  unable  to  perceive  how  any  persons  of  the  requisite  num- 
ber, desirous  of  forming  a  railroad  company  under  the  provisions 
of  this  statute,  can  do  so  in  any  other  mode  than  the  one  pointed 
out  in  it.  In  no  other  mode  can  the  relation  of  stock-  samk-fobka. 
holder  and  corporation,  under  this  statute,  be  estab-  SSfr.  ^'  *^"' 
lished.    The  statute  neither  contemplates,  nor  alludes  to,  any 

Sreliminary  paper  of  subscription  such  as  the  one  given  in  evi- 
ence.  The  fact  that  informal  papers  and  circular  letters  are 
commonly  si^ed  and  published  as  a  part  of  the  enterprise  and 
zeal  whicn  gives  birth  to  public  corporations  can  make  no  differ- 
ence as  long  as  the  statute  fails  to  recognize  xhem  among  the 
necessary  and  prescribed  legal  steps  to  be  ^en  by  the  incorpora- 
tors to  create  tne  body  corporate.  The  allusion  in  the  statute  to 
''all  persons  who  shall  become  stockholders  in  said  company" 
evidentiy  refers  to  such  as  become  stockholders  by  subscribing 
for  stock  after  the  corporation  is  established,  in  subscription  books 
opened  by  the  directors,  according  to  the  provisions  of  section  711, 
ICevised  Statutes. 

25  A.  &  £.  R  Cas.- 
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It  has  been  held  by  the  courts  of  Kew  York,  in  construing  a 
statute  in  most  respects  like  our  own,  that  a  party  failing  to  sign 
the  articles  of  association  could  not  be  subjected  to  the  liability  of 
lUMB^BMwmw  &  stockholder,  although  he  had  signed  a  preliminary 
owAvrrnxmnsMM,  gnbscription  paper.  Troy  &  Boston  R.  v.  Tibbitts,  18 
Barb.  297 ;  Poughkeepsie  &  Salt  Point  Phnk  Boad  Co.  v.  Griffin, 
24  N.  Y.  150.  1  fina  nothing  in  the  cases  cited  by  plaintifPs 
counsel  materiaUy  conflicting  with  this  construction.  Some  of 
them  are  cases  in  whidi  preliminary  requests,  petitions,  or  sub- 
scriptions were  made  prior  to,  or  in  contemplation  of,  the  grant  of 
a  charter  by  legislative  enactment.  The  acts  when  passed  took 
effect  upon  the  petitioners  or  subscribers,  and  by  force  of  their 
terms  made  them  liable  as  members  or  stoc^olders,  although  they 
may  have  fafled  to  participate  in  ^e  subeeqaent  proceedings  br 
whicn  the  corporation  was  organized.  Others  are  cases  m  which 
the  act  of  incorporation,  either  general  or  special,  had  been  passed, 
and  the  defendants  were  held  liable  as  stockholders  by  reason  of 
subscriptions  within  the  peculiar  meaning  and  terms  of  the  acts ; 
or  because  the  acts,  unlike  the  one  before  us,  failed  to  prescribe 
any  particular  method  of  subscription  by  wluch  a  person  might 
acquire  the  rights  and  be  subject  to  the  responsibilities  of  a  stock- 
holder. Tomca,  eta,  S.  v.  Md^eely,  21  HI.  71;  Johnson  v. 
Ewing  Female  TTniversity.  35  BL  518 ;  Buffalo  &  N.  Y.  City 
R  Co.  V.  Dudley,  14  N.  Y.  886 ;  Hartford  &  New  Haven  R  v. 
Kennedy,  12  Conn.  500 ;  Taggart  v.  Western  Md.  K,  24  Md. 
668 ;  Penobscot  S.  Co.  v.  Dummer,  40  Me.  172 ;  Kennebec  & 
Portland  R  v.  Palmer,  34  Me.  866 ;  Cross  v.  Pindmey  viUe  Mill 
Co^  17  HI.  54;  Athol  Music  Hall  Co.  v.  Cary,  116  Mass.  471. 

I  do  not  regard  the  case  of  Peninsular  It.  Co.  v.  Duncan,  28 
Mich.  130,  as  an  authority  in  point.  Without  assenting  to  tiie 
conclusion  reached  in  that  case  oy  a  majority  of  the  court  (there 
beinff  an  able  dissenting  opinion  a^nst  it),  I  need  only  remark, 
for  &e  purposes  of  this  case,  that  the  construction  adopted  by  the 
court  was  placed  upon  the  peculiar  phraseology  of  the  statute 
which  it  was  held  referred  to  preliminary  sub^riptions,  thereby 
intending  to  make  the  signers  thereof  members  of  the  corporation 
when  established.  There  being  no  such  reference  or  intention 
contained  in  the  language  of  our  statute,  I  am  of  the  opinion  that 
the  defendant's  intestate  cannot  be  held  liable  as  a  stockholder  by 
reason  of  his  signature  to  the  paper  submitted  in  evidence.  Ac- 
cordingly the  judgment  of  the  court  below  is  aflSrmed. 

Philips^  C,  not  sitting.  Ewma,  C,  concurs.  Hough,  C.  J., 
absent 
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Oabolina  Central  B.  Co. 

s 

MoCaskill. 

{Ad/9afMi  Com,    04  North  Carolina,) 

The  Carolina  Central  R.  Co.  is  the  legitimate  successor  of  all  the  estate, 
interest,  riffht,  property,  and  franchise,  except  certain  debts,  of  the  Wil- 
mington, Charlotte  &  Rutherford  R.  Co. 

In  ejectment,  plaintiff  must  establish  his  right  to  possession  of  the  prem- 
ises in  Question.  He  cannot  recover  those  premises  by  showing  the  weak- 
ness of  aefendant's  title.  . 

The  charter  of  the  Wilmington,  Charlotte  &RutherfordR.  Co.,  to  which  the 
Carolina  Central  R.  Co.  is  the  successor,  provided  that  it  should  be  presumed 
that  the  land  over  which  the  railroad  or  any  of  its  branches  were  constructed, 
together  with  a  space  of  one  hundred  feet  on  each  side  of  the  centre  of  the 
road,  had  been  granted  to  the  company  by  the  owners  thereof,  and  that 
the  company  should  have  a  good  title  to  the  land  unless  the  persons  owning 
property  within  the  limits  above  indicated  should,  within  two  years  next 
after  that  part  of  the  road  upon  their  lands  was  finished,  apply  for  an  assess- 
ment of  the  value  of  their  said  lands.  The  road  at  the  point  of  dispute  was 
completed  in  April,  1861 ;  and  defendant,  who  occupied  and  claimea  to  own 
a  piece  of  property  within  the  limits  of  the  right  of  way,  had  never  applied 
for  any  assessment  of  damages.  About  1885  the  railway  company  oegan 
proceedings  to  eject  defendant  from  the  land.  Held,  (1)  that  as  soon  as  the 
road  was  constructed,  and  toties  quotin  as  it  progressed  towards  completion, 
the  statute  transferred  to  the  corporation  the  required  width  of  one  hundred 
feet  on  either  side,  including  that  portion  of  defendant's  property  within  these 
limits;  that  the  inaction  of  defendant  in  enforcing  his  demand  for  compen- 
sation, for  the  space  of  two  years  thereafter,  raises  under  the  statute  a  pre- 
sumption of  a  conveyance  to  and  of  satisfaction  by  the  company,  and  hence 
becomes  a  bar  to  an  assertion  of  defendant's  claim ;  and  that  not  only  has 
the  title  vested  in  the  corporation,  but  the  remedy  given  the  owner  has 
been  lost  by  lapse  of  time.  (2)  That  the  presumption  of  a  conveyance  arises 
^rom  the  company's  act  in  taking  possession  and  building  a  railway  when, 
in  the  absence  of  a  contract,  the  owner  fails  to  take  steps  for  two  years  after 
it  has  been  completed  for  recovering  compensation.  And  this  even  though 
the  owner  held  possession  of  the  property.  (8)  That  the  silence  of  officers 
of  the  company  while  defendant  retained  possession  of  the  land  and  erected 
a  house  thereupon  works  no  estoppel  against  the  company.  (4)  The  fact  that 
the  land  sued  for  is  no  longer  needed  by  the  company  is  immaterial,  inas- 
much as  the  charter  did  not  require  the  occupation  ana  direct  use  of  every 
foot  of  the  ri|fht  of  way  for  railway  purposes  in  order  to  vest  in  it  the  title. 
(5)  The  provision  of  the  charter  above  quoted  is  constitutional. 

W.  p.  Bynvm^  Frcmh  McNeiU^  and  WHUam  Black  for  ap- 
pellant. 

John  D.  Shaw  and  Bnrwell  db  Walker  for  appellee. 
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Civil  action  for  the  recovery  of  land,  tried  before  McBae, 
Judge,  and  a  jnrj,  at  October  'iterm,  1885,  of  Bobeson  Superior 
Court. 

The  complaint  alleged  that  plaintiff  was  owner  and  entitled  to 
the  possession  of  land  in  controversy,  and  asked  for  judgment. 
The  answer  admitted  possession  by  aefendant,  but  denied  that 

1)Iaintiff  was  owner.  The  evidence  showed  that  loons  m  quo  was 
and  in  town  of  Shoe  Heel  covered  by  a  brick  store-house  built 
by  defendant  in  1883.  That  the  officers  of  the  company,  or  some 
of  them,  saw  defendant  erecting  building  almost  every  day,  and 
none  of  them  ever  objected.  'Hiere  is  -a  street  fifty  feet  wide  be- 
tween store-house  and  track  of  plaintiff  used  by  public  Street 
runs  parallel  with  track  and  was  laid  out  in  1880.  The  evidence 
showed  that  the  defendant,  or  some  one  under  whom  he  claims, 
has  been  in  actual  possession  of  loous  in  quo  without  objection 
by  plaintiff  since  1866.  Title  was  shown  in  Bobert  Hughes  at 
the  time  of  the  completion  of  the  road  at  the  point  in  dispute,  in 
April,  1861,  and  a  succession  of  conveyances  snowing  a  cnain  of 
title  down  to  and  in  the  defendant.  It  was  admitted  that  the 
statute  of  limitations  could  not  run  from  May,  1861,  to  January, 
1870,  the  legislature  having  passed  a  statute  to  that  effect,  on  ac- 
count of  the  civil  war.  The  superintendent  of  plaintiff's  com- 
pany testified  that  company  had  no  present  need  for  land,  and 
probably  would  never  need  it.  Plaintiff  relied  solely  upon  its  char- 
ter ;  the  section  applying  ib  set  out  in  the  opinion* 

The  defendant  asked  for  the  following  instructions  to  the  jury : 

1.  That  the  plaintiffs  charter  raises  only  a  presumption  of  a 
grant,  and  that  only  when  the  railroad  company  are  in  possession, 
or  no  one  in  possession  holding  adversely  to  it. 

2.  That  the  plaintiff's  charter  can  raise  only  a  presumption  of 
a  grant  in  any  case,  and  that  the  presumption  cannot  arise  when 
there  is  an  adverse  holding  of  lands. 

3.  That  if  the  presumption  should  arise,  it  may  be  rebutted, 
and  is  successfully  rebutted  if  the  jury  believe  that  the  defendant 
or  those  under  wnom  he  claims  have  been  in  constant,  open,  and 
notorious  adverse  possession  of  lands  in  question  since  1870. 

4.  That  unless  as  much  as  two  years  have  elapsed  at  one  time 
since  1870,  when  neither  the  defendant  nor  any  one  under  whom 
he  claims  was  in  possession,  the  presumption  has  not  arisen  and 
they  must  find  for  defendant. 

5.  That  if  they  believe  that  plaintiff  stood  by  and  saw  the  de- 
fendant put  up  the  building  on  land  in  question  without  object- 
ing thereto,  then  the  plaintiff  is  estopped  from  claiming  the  land, 
and  they  must  find  for  the  defendant. 

6.  That  if  they  believe  that  defendant  and  those  under  whom 
he  claims  have  been  in  the  constant,  open,  and  notorious  adverse 
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pofisession  under  color  of  title  for  seven  years,  then  the  plaintifi 
cannot  recover,  and  they  must  find  for  defendant. 

7.  That  if  they  believe  the  evidence,  the  plaintiff  has  no  pres- 
ent or  prospective  need  of  the  land  in  question,  and  they  must 
find  for  defendant. 

8.  That  plaintiff  must  prove  a  better  title  than  defendant  before 
it  can  recover. 

9.  That  the  defendant  has  shown  title  out  of  the  State. 

10.  That  the  title  attempted  to  be  conferred  by  the  charter  by 
presumption  only  continues,  by  the  terms  of  the  charter,  so  long 
as  the  railroad  company  use  the  property  for  railroad  purposes ; 
and  if  the  jury  fina  from  the  evidence  that  the  railroad  company 
ceased  to  use  by  allowing  defendant  and  others  under  whom  he 
claims  to  build  a  store-house  for  the  purpose  of  carrying  on  a 
mercantile  business,  that  plaintifiE  cannot  recover. 

11.  That  the  railroad  company  has  adjud^d  its  necessity,  and 
declares  that  it  does  not  now  need  the  land-  in  question,  and  may 
not  need  it  for  one  hundred  years,  if  the  jury  believe  the  evidence 
of  Col.  Jones,  the  superintendent  of  said  railroad  company. 

12.  That  the  provisiofis  of  the  different  charters  which  atttempt 
'to  deprive  the  owner  of  his  land  without  compensation  are  uncon- 
stitutional and  void. 

His  Honor  declined  to  ^ive  the  instructions  prayed  for  by  de- 
fendant, and  instructed  jury  that  they  must  nnd  for  plaintiff. 
Yerdict  for  plaintiff.  Rule  for  new  trial  for  admission  of  im- 
proper testimonj^,  and  for  error  in  instructions  given,  and  for  failure 
to  ^ive  the  instructions  prayed  for  by  defendant.  Bnle  discharged. 
Defendant  excepts.  Judgment  for  plaintiff.  Defendant  appeals 
to  the  Supreme  Court. 

Smtth,  C.  J. — ^The  Wilmington  &  Charlotte  R.  Co.,  whose  cor- 
porate name  was  changed,  by  an  amendatory  enactment  facts. 
ratified  immediately  thereafter,  into  that  of  the  Wilmington, 
Charlotte  &  Rutherford  R.  Co.,  was  formed  and  organized  under 
an  act  of  the  General  Assembly  passed  at  the  session  of  1854-55, 
ch.  225,  for  the  construction  of  a  railroad  communication  between 
Wilmington  and  Rutherford,  its  terminal  points  passing  by  Char- 
lotte. Section  24  provides  that  said  company  may  purchase,  have, 
and  hold,  in  fee  or  for  a  term  of  years,  any  land,  tenements,  or 
hereditaments  which  may  be  necessary  for  said  road,  or  the  ap- 

I)urtenances  thereof,  or  for  the  erection  of  depositories,  store- 
lonses,  houses  for  the  officers,  servants,  or  agents  of  the  company, 
or  for  work-shops  or  foundries  to  be  used  for  said  company,  or 
for  procuring  stone  or  other  materials  necessary  to  the  construc- 
tion of  said  road,  or  for  effecting  transportation  thereon,  and  for 
no  other  purpose  whatever. 
Section  26  prescribes  the  mode  of  condemning  and  valuing  any 
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lands  or  right  of  way  demanded  by  the  company  for  the  purpose 
of  oonstmction  in  the  absence  of  any  agi^eement  as  to  the  value, 
by  the  appointment  of  commissioners,  from  whose  action  the  own- 
ers may  appeal  to  the  Superior  Court.  Section  27  extends  the 
company's  right  of  condemnation  to  one  hundred  feet  on  each 
side  of  the  main  tract,  measuring  from  the  centre  of  the  same, 
unless  in  case  of  deep  cuts  and  fillings,  when  more  may  be 
taken,  and  for  additional  land  not  exceeding  two  acres  for  the  con- 
struction and  building  of  depots,  shops,  ete. 

Section  28  is  in  these  woras : 

^^  That  in  the  absence  of  any  contract  or  contracts  in  relation  to 
the  land  through  which  said  road,  or  any  of  its  branches,  may  pass, 
signed  by  the  owner  thereof,  or  his  agents,  or  any  claimant  or 
person  in  possession  thereof,  it  shall  be  presumed  that  the  land 
over  which  said  road  or  any  of  its  branches  may  be  constructed, 
together  with  a  space  of  one  hundred  feet  on  each  side  of  the 
centre  of  said  road,  has  been  granted  to  said  companv  by  the 
owner  or  owners  thereof ;  and  the  said  companv  shall  have  good 
right  and  title  thereto,  and  shall  have,  hold,  and  enjoy  the  same, 
so  long  as  the  same  shall  be  used  for  the  purposes  of  said  road, 
and  no  longer,  unless  the  person  or  persons  owning  the  land  at  the^ 
time  that  part  of  the  road  was  finished,  or  those  claiming  under 
him,  her,  or  them,  shall  apply  for  an  assessment  of  the  value  of 
said  lands,  as  hereinbefore  directed,  within  two  years  next  after 
that  part  of  said  road,  which  may  be  on  said  land,  was  finished  ; 
and  in  case  the  said  owner  or  ownei*s,  or  those  clainjing  under  him  or 
them,  shall  not  apply  within  two  years  next  after  the  said  part  was 
finished,  he,  she,  or  they  shall  forever  be  barred  from  recovering 
said  land,  or  having  any  assessment  or  compensation  therefor ; 
provided  that  nothing  herein  contained  shall  affect  the  right  of 
feme  coverts  or  infants  until  two  years  after  the  removal  of  their 
respective  disabilities." 

under  this  chapter  the  work  of  building  the  road  progressed,  and 
in  April,  1861,  the  tract  of  the  road  was  completed  at  the  place 
known  as  Shoe  Heel,  whereat  the  present  controverey  has  arisen. 

There  does  not  appear  to  have  been  any  contract  for  the  pur- 
chase of  this  part  oi  the  territory  traversed  by  the  railway,  nor 
anv  proceedings  instituted  for  the  condemnation  and  assessment  of 
value.  The  road  continued  to  be  operated,  and  being  under  mort- 
gage, proceedings  for  foreclosure  and  sale  were  instituted  in  the 
Superior  Court  of  New  Hanover,  resulting  in  a  decree  and  sale. 

The  General  Assembly  at  the  session  in  1872-73  incorporated 
the  Carolina  Central  B.  Co.,  conferring  very  similar  franchises 
and  privileges,  and  in  express  terms  authorized  it  to  purchase 
the  franchise  and  property  of  the  former  corporation  at  the 
foreclosure  or  any  otner  sale  that  might  be  made,  and  that  upon 
such  purchase  it  should  thenceforth  '^  have,  hold,  possess,  and  be 
entitled  to  the  said  railroad  extend  ins:  from  Wilmington  to  Ruth- 
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erfordton,  and  all  its  contracts,  franchises,  rights,  privileges,  and  im- 
mnnities,  and  all  the  estate  and  propertyof  every  description,  real 
and  personal,  belonging  to  the  said  Wilmington,  Charlotte  & 
Bntherford  Bailroad,  and  by  such  purchase  the  company  hereby 
incorporated  shall  acquire  all  the  rights,  privileges,  and  immu- 
nities conferred  on  the  Wilmington,  Charlotte  &  Bntherford 
K.  Co.  by  its  charter  and  amendments  made  thereto.  Acts 
1872-73,  ch.  75,  sec.  15.  At  the  same  session  a  general  act 
was  passed  regnlating  ^^  mortgages  by  corporationa  and  sales  under 
the  same,"  which  conferred  upon  purchasers  at  such  sales  corporate 
powers,  and,  when  the  mortgage  deed  was  sufficiently  comprehen- 
sive, ^^  not  only  the  works  and  property  of  the  company  as  they 
were  at  the  time  of  making  the  aeed  of  trust  or  mortgage,  but  any 
works  which  the  company  may  after  that  time  and  before  the  sale 
have  constructed,  and  all  other  property  of  which  it  may  be  pos- 
sessed at  the  time  of  the  sale  other  tnan  debts  due  it."  Acts  1872- 
73,  ch.  131,  sec.  1. 

It  is  further  provided  that  ^^  the  corporation  created  bv  or  in 
consequence  of  such  sale  and  conveyance  shall  succeed  to  all  such 
franchises,  rights,  and  privileges  and  perform  all  such  duties  as 
would  have  been  had  or  should  have  oeen  performed  by  the  first 
company  but  for  such  sale  and  conveyance,  except  debts  due  it." 
Sec.  2. 

On  January  18,  1881,  was  passed  an  act  "  to  perfect  the  organi- 
zation of  the  Carolina  Central  Bailroad  Co.,"  tne  first  section  of 
which  is  as  follows : 

^^  That  the  Carolina  Central  Bailroad  Co.,  a  corporation  under  and 
by  virtue  of  an  act  ratified  the  1st  day  of  March,  1873,  entitled 
^  An  act  to  regulate  mortga^  by  corporations  and  sales  under  the 
same,'  and  the  grantee  in  a  deed  executed  the  25th  day  of  June, 
1880,  by  Nathan  A.  Stedman,  Jr.,  and  Junius  Davis,  commis- 
sioners appointed  by  a  decree  of  the  Superior  Court  of  New  Han- 
over County  to  sell  the  property,  rights,  and  franchises  of  the  Caro- 
lina Central  Bailway  Co.  and  to  make  title  to  the  same,  is  declared 
to  be  a  lawfully  organized  corporation,  succeeding  to  and  legally 
possessed  of  all  the  rights,  powers,  privileges,  and  franchises  vmich 
were  owned  and  possessed  by  the  former  corporation,  the  Carolina 
Central  Railway  Co.,  on  and  prior  to  the  day  of  said  sale,  to  wit, 
the  31st  day  of  May,  1880."    Acts  1881,  ch.  5. 

This  brief  history  of  legislative  action  is  sufficient  to  show  the 
transmission  to  the  plaintiff,  the  third  corporate  organization  in 
the  series,  of  all  the  estates,  interest,  right,  property,  and  franchise, 
except  debts  due  it  bestowed  upon  or  acquired  by  the 
first,  the  Wilmington,  Charlotte  &  Rutherford  Railroad  m£?^^ROi£ 
Co.,  through  the  second  corporation,  whose  name  differs  or'ww^Snv, 
from  the  present  only  by  a  change  of  the  word  ^^  rail-  ruthsrporo  r. 
way  "to  "railroad  "in  the  corporate  name.  Itisconceded 
that  the  premises  described  and  claimed  in  the  complaint,  and  for 
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the  recovery  of  pofioession  of  which  the  present  action  is  prosecated, 
are  within  one  hundred  feet  of  the  tracK  of  the  road,  and  that  the 
defendant  occnpies  the  same  or  a  part  thereof.  This  was  a  part  of 
a  large  tract  whereon  Robert  Hughes  resided  when  the  road  was 
located,  and  up  to  1881  or  later.  It  is  a  part  of  a  grant  of  90,000 
acres  issued  J.795  to  David  Allison.  Bobert  Hughes  has  not  been 
heard  from  since  the  close  of  the  civil  war.  The  disputed  terri- 
tory was  sold  under  execution  against  one  John  Patterson  to  Griles 
Leitch,  who  dyin^  intestate,  the  defendant  acquired  his  title  from 
Archy  X^itch  and  Mary  Bobinson,  his  heirs  at  law,  by  deeds  exe- 
cuted in  May  and  June,  1888. 

It  is  not  material  to  inquire  into  the  source  from  which  the 
btcotut  di  d®^®^^*^*  derives  his  title,  beyond  his  mere  occupancy, 
nmynaanum  siucc  the  plaintiff  must  establish  its  rifi^ht  to  the  pos- 
OF  PLAzinxFP'8  session  of  the  promises  m  order  to  a  judgment  of  eject- 
'™*  ment.    In  whomsoever  the  estate  was  vested,  their 

being  no  suggestion  that  they  were  under  disabilities,  it  was  under 
PBoynioH  or  tuo  Statute,  as  soon  as  the  road  was  constructed,  and 
y^  toties  quotves  as  it  progressed  towards  conclusion,  trans- 
ferrea  to  the  corporation  of  the  required  width  of  one 
hundred  feet  on  either  side,  to  be  paid  for  as  directed,  when  no 
written  contract  has  been  entered  into  for  the  purchase.  In  such 
case,  the  inaction  of  the  owner  in  enforcing  his  demand  for  com- 
pensation for  land  taken  and  appropriated  after  the  finishing  of 
the  road  thereon,  for  the  space  oi  two  years  thereafter,  raises  under 
the  statute  a  presumption  of  a  conveyance  and  of  satisfaction,  and 
hence  be^mes  a  bar  to  an  assertion  by  legal  process  of  such  claim. 
These  conditions  unite  in  this  case,  and  not  only  does  the  title  vest 
in  the  corporation,  but  the  remedy  given  the  owner,  under  no  dis- 
ability, has  been  lost  by  lapse  of  time.  The  right  of  a  railroad 
corporation  to  enter  upon  and  take  possession  ox  land  needed  in 
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the  building  of  the  road  before  payment  to  the  owner, 
"  ^  *'°"'  when  authorized  by  the  power  wnich  exercises  the  right 
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of  eminent  domain,  is  sanctioned  by  the  ruling  in  Kal. 
&  Gast.  B.  Co.  V.  Davis,  2  D.  &  B.  451,  as  necessary  to  the  efficient 
prosecution  of  these  great  works  of  internal  improvements,  and, 
whatever  may  be  the  adjudications  elsewhere,  has  been  accepted 
as  the  settled  law  of  this  State.  And  so  the  remedy  for  obtaining 
compensation  which  the  statute  provides  must  alone  be  pursued 
for  that  purpose.  Mclntire  v.  West  N.  C.  E.  Co.,  67  K  C.  278 ; 
Johnston  t;.  Kankin,  70  N.  C.  550 ;  Phifer  v.  Railroad,  72  N.  C. 
433 ;  State  v.  Mclver,  88  N.  C.  686 ;  Pierce  on  Raibx>ads,  163. 

"  if  the  actual  payment  of  the  compensation  were  required,"  says 
_  the  author  last  quoted,  "  to  precede  an  entry  for  con- 

PAmS?*  'of  struction,  the  entry  would  be  delayed  until  the  amount, 
~"™*™'"-  when  not  agreed  upon,  had  been  SnaUy  determined  by 
legal  proceedings;  andench  delay  would  often  result  in  serious 
detriment  to  public  interest." 
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And  so  Mr.  Justioe  Bodman  yindicates  the  rule  in  Mclntire  v. 
West  N.  C.  R.  Co.  thus :  "  If  the  oflScers  of  the  company  can- 
not  enter  lands  and  make  surveys  without  a  trespass,  they  could 
Beyer  locate  the  road  ;  and  if  tne  road  were  located  and  its  con- 
Btrnction  delayed  until  the  damages  to  all  the  land-owners  on  the 
route  were  ascertained  under  the  act,  the  delay  would  be  indefinite 
and  of  no  benefit  to  anyone.  •  .  .  The  act  intended  to  allow 
the  company  to  enter  and  construct  its  road  at  once,  leaving  the 
question  of  damages,  if  the  parties  could  not  a^ree  on  them,  to  be 
settled  afterwards.  The  company  was  not  obliged  to  initiate  pro- 
ceedings. It  is  not  obliged  to  mow  that  the  owner  claims  dam- 
ages until  he  claims  them  in  the  mode  provided." 

The  provision  in  the  charter  granted  to  the  predecessor  in  Feb- 
ruary, 1885,  is  a  transcript  of  a  similar  section  (29)  contained  in 
the  act  of  1848-49,  ch.  82,  incorporating  the  North  Carolina  B. 
Co.,  and  this  latter  has  been  recognized  and  enforced  as  valid  by 
express  adjudication  in  Yinson  v.  N.  0.  R.  Co.,  74  N.  C.  510.  In 
this  case  proceedings  were  instituted  by  the  company  against  the 
owner  in  1855,  a  year  after  the  road  had  been  finished.  It  de- 
pended in  the  Superior  Court  of  Johnston  until  spring  term,  1875, 
when  the  counsel  for  the  company  entered  a  dismissal  without  pre- 
judice and  without  the  knowledge  of  the  defendant's  counsel.  A 
petition  was  filed  by  the  plaintiff,  Yinson,  to  recover  damages  on 
account  of  the  construction  of  the  road  on  his  land.  The  court 
held,  and  so  declared  in  reference  to  the  recital  of  the  incorporating 
act,  that  ^4t  is  a  positive  statute  of  limitations,  and  it  clearly  bars 
the  plaintiffs  action,  unless  it  be  saved  by  the  special  circum- 
stances relied  upon,"  etc.,  and,  adjudging  that  they  could  be  al- 
lowed no  such  efEect,  the  petition  was  aismissed  at  petitioner's 
costs. 

We  refer  to  the  case  only  as  showing  a  judicial  determination  of 
the  efficacy  and  operation  of  the  clause  under  which  the  plaintiff 
claims  its  proprietary  right  to  the  land  in  dispute,  without  refer- 
ence to  some  of  its  other  features. 

We  proceed  now  to  consider  the  grounds  as  contained  in  the 
series  of  instructions  asked,  on  wluch  the  recovery  is  resisted  by 
the  defendant,  and  they  are : 

I.  The  presumption  is  not  raised  under  the  act  when  ,  ^    . 

there  is  an  adverse  holding  by  another ;  and  if  it  is,  it  is  «>  nuBsuHFnoa 
rebuttable  and  has  been  rebutted.  *^"™* 

The  presumption  of  the  conveyance  arises  from  the  company's 
act  in  taking  possession  and  building  the  railway,  when,  m  the 
absence  of  a  contract,  the  owner  fails  to  take  steps  for  two  years 
after  it  has  been  completed  for  recovering  compensation.  It 
springs  out  of  these  concurring  facts,  and  is  independent  of  in- 
ferences which  a  jury  may  draw  from  them. 

If  the  grant  issued,  it  would  not  be  more  effective  in  passing  the 
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owner's  title  and  estate.  Thns  vesting,  it  remains  in  the  company 
as  long  as  the  road  is  operated  of  the  specified  breadth,  unaffected 
by  the  ordinary  rales  in  reference  to  repelling  presumptions,  by 
Yirtne  of  section  23,  chapter  65,  of  the  Revised  Code,  brought  for- 
ward in  the  limitations  of  the  Code,  sec.  150.  This  declares  that 
^^no  raih*oad,  plankroad,  turnpike,  or  canal  company  shall  be 
barred  of,  or  presumed  to  have  conveyed,  any  real  estate,  right  of 
way,  easement,  leasehold,  or  other  interest  in  the  soil,  which  may 
have  been  condemned  or  otherwise  obtained  for  its  use,  as  a  right 
of  way,  depot,  station-house,  or  place  of  landing,  by  any  statute  of 
Umitations,  or  by  occupation  of  the  same  by  any  person  whatever." 

This  is  the  substance  of  the  first  four  and  the  sixth  instructions 
demanded,  to  which  the  statute  furnishes  a  sufiicient  answer. 

II.  The  fifth  instruction  asserts  an  estoppel  upon  the  company, 
growing  out  of  knowledge  by  its  officers  of  the  erection  oi  the 
No  mnorraL  housc  by  the  defendant  while  it  was  being  built,  and 
PAinr.  ^^'  assent  implied  by  their  silence  and  acauiescence.  This 
objection  is  met  by  the  cases  of  Holmes  v.  Crowell,  73  N.  C.  613  ; 
Exum  V.  Cogdell,  74  N.  C.  139 ;  Maaon  v.  Williams,  66  N.  C. 

664;  M V.  BuUard,  82  N.  C.  83;  Big.  on  Est.  480.    Mere 

silence  while  a  ^trespasser  is  improving  real  estate  as  if  it  were 
his  own,  while'  it  may  sastain  a  claim  for  the  value  of  such  im- 
provement made  in  good  faith,  cannot  be  allowed  to  transfer  the 
property  itself  to  the  usurping  occupant. 

ni.  W  hat  has  already  heen  said  disposes  of  matter  of  instrue* 
tions  mentioned  8  and  9. 

whwhm  laud  IV«  The  7th,  10th,  and  11th  instructions  involve  the 
proposition  that  the  land  sued  for  is  no  longer  needed 
oy  the  company,  and  reverts  under  the  charter. 

We  concur  in  the  answer  given  in  the  charge  that  the  statute 
does  not  require  the  occupation  and  direct  use  of  every  foot  of 
the  condemned  area  for  buildings,  embankments,  and  the  like, 
but  presume  the  property  in  the  company  so  long  as  the  road  runs 
over  the  land  and  is  operated  by  the  company. 

A  permisl^ive  use  of  part  of  it  by  another,  when  no  present 
inconvenience  results  to  the  company,  is  not  a  surrender  of  rights 
of  property ;  and,  indeed,  to  expel  an  occupant  under  sucli  cir- 
cumstances would  be  a  needless  and  uncalled-for  injury.  This 
may  suspend,  but  does  not  abridge,  the  right  of  the  company  to 
demand  restoration  when  the  interest  of  the  road  may  require 
its  use. 

Y.  The  constitutionality  of  the  act  has  been  considered,  and  it 
coHRinmoii.  i^B^s  upon  well- Considered  adjudications  that  we  do 
ALiTTOFACT.     Dot  fecl  at  Hbertv  to  disturb. 

We  do  not  find  error  in  the  refusal  of  the  court  to  ^ve  the  in- 
structions proposed  by  the  defendant,  nor  in  those  given  to  the 
jury. 
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It  is  manifest  that  whether  the  compaDv  has  the  estate  in  the 
land,  or  the  right  of  way  over  the  land,  to  which  possession 
is  indiflpensable,  it  is  entitled  to  recover  possession,  and  for  this 
the  action  can  be  maintained.  The  right  of  possession  is  and 
most  be  ezclnsiye  (Pierce  Eailroads,  159,  402)  except  at  lawfal 
crossings.    There  is  no  error,  and  the  judgment  mast  be  affirmed. 

Right  of  Way  only  an  Easement. — ^Proprietors,  etc.,  e.  N.  &  L.  R.  Co.,  6 
Am.  Rep.  181;  Gibbs  v.  Drew,  26  Am.  Rep.  700;  East  Ala,  R.  Co.  v.  Doe, 
114  U.  8.  840;  Kansas,  etc.,  R  Co.  «.  Allen,  81  Am.  Re{>.  190. 

Company  mutt  show  Necessity  for  taking  Landi — Smith  v,  Chicago,  etc., 
R  Co.,  14  Am.  &  Eng.  R.  R.  Cas.  884 ;  Tracy  e.  Elizabethtown  R.  Co.,  14  Am. 
&  Eng.  R.  R.  Cas.  407;  United  States  e.  Oregon  Ry.  &  Nav.  Co.,  14  Am. 
&  Eng.  R.  R.  Cas.  28;  L.  &  N.  R.  Co.  v.  Quinn,  22  lb.  Ill;  Piatt  v.  Penna. 
R  Co.,  22  lb.  129. 

Land-owner  does  not  waive  Damages  by  permitting  Construction  of 
Road.— GkdTOBton,  etc.,  R  Co.  e.  Pfeufer,  11  Am.  &  Eng.  R  R  Cas.  878; 
Railroad  Co.  v.  Stewart,  59  Pa.  St  290. 
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V. 
Cedab  Bafids  and  Missoubi  B.  Go. 

(Adwmce  Ocue^  Iowa,    June  6,  1886.) 

Hay  15, 1856,  CoDsress  granted  lands  to  Iowa  to  aid  in  the  construction 
of  a  railroad,  which  lands  the  State  accepted,  and  in  turn  granted  the  lands 
to  the  Iowa  Central  Air  Line  R.  Co.  This  company  issued  construction 
bonds,  giTing  a  trust  deed  of  its  property  and  franchise  to  secure  them.  In 
1859  the  company  became  insolyent  before  any  part  of  the  road  was  com- 
pleted. The  mortgage  was  foreclosed,  and  all  claims  of  bondholders  there- 
under subsequently  came  into  the  ownership  of  the  Dubuque  S.  W.  R.  Co., 
which  built  a  portion  of  the  road  from  Manon  to  Cedar  Rapids,  and  claimed 
at  least  a  portion  of  the  land  grant  on  each  side  of  the  portion  so  buHt. 

Bat  in  1860  the  legislature  of  Iowa  forfeited  the  grant  to  the  Iowa  Central 
Air  Line  Co.  for  non-performance  of  the  condition  on  which  it  was  made. 
In  the  same  year  the  legislature  granted  the  lands  to  the  defendant  company, 
the  Cedar  Rapids  &  M.  R  Co.,  on  condition  that  it  should  build  a  road  from 
some  convenient  point  on  Cedar  river  to  the  Missouri  river.  There  was  a 
provision  In  thiis  grant  that  defendant  should  not  commence  to  build  the 
road  from  a  point  west  of  Marion,  Iowa.  In  fact,  however,  defendant  began 
to  build  from  tiie  Missouri  river  eastward,  and  completed  its  road  therefrom 
only  to  Cedar  Ri^ids,  about  five  miles  west  of  Marion.  Notwithstanding 
this  failure  to  observe  the  statutory  direction  of  the  place  of  beginning,  the 
governor  issued  certificates  as  the  road  was  completed  and  lands  were  given 
to  it. 

Platntiff,  having  constructed  the  portion  of  road  from  Marion  to  Cedar 
Bspids  as  it  alleged  for  defendant's  use,  claimed  the  right  to  receive  the  cor- 
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responding  portion  of  land  grant.  Accordingly  plaintiff  and  defendant 
contracted  together  in  aubstance  to  join  in  doing  all  acta  neceaaary  to  secure 
the  lands,  which  when  secured  were  to  be  turned  oyer  to  plaintiff.  De-> 
fendant  failed  to  perform  this  contract,  and  defendant  sues  for  damages  for 
the  breach. 

Edd,  (1)  that  defendant's  undertaking  was  to  oonrey  the  lands  mentioned 
in  the  contract  only  in  case  the  parties  should  succeed  in  drawing  the  lands 
from  the  Statte. 

(2)  That  the  officers  of  the  State  having  transferred  the  lands  to  the  de- 
fendant notwithstanding  its  failure  to  begin  road  building  at  Marion,  mm 
provided  by  the  ^prant,  tneir  action  amounted  to  a  construction  of  the  terms 
of  the  grant,  which,  having  been  for  ten  years  acquiesced  in  by  the  State, 
would  not  now  be  set  aside. 

(3)  That,  therefore,  the  lands  having  already  been  conveyed  away  by  the 
State  by  a  conveyance  that  must  be  recognized  as  valid,  no  title  remained  in 
the  St«te  to  these  lands,  and  that  an  application  to  the  legislature  to  convey 
them  to  plaintiff  and  defendant  would  have  been  futile,  and  that  hence  de- 
fendant was  not  liable  in  damages  for  refusing  to  join  in  an  application  to 
the  legislature  for  such  conveyance. 

(4)  That  the  contract  being  for  the  conveyance  of  46,000  acres  specifically, 
under  it  the  plaintiff  could  not  recover  damages  for  defendant's  failure  to 
convey  to  it  the  portion  of  land  grant,  considerably  less  than  46,000  acres, 
which  corresponded  to  the  five  miles  of  road  which  it  had  bmlt  between 
Marion  and  Cedar  Rapids. 

Appeal  from  Dabuqne  district  court. 

Plaintiffs  brought  this  action  to  recover  damages  on  account  of 
certain  alleged  breaches  by  defendant  of  a  contract  entered  into  be- 
tween defendant  and  Piatt  Smith,  as  attorney  for  certain  judgment 
creditors  of  the  Babnqne  Sontbwestern  B.  Co.,  on  tlie  twenty- 
eighth  day  of  June,  1867.    They  allege  that  the  agreement  of  the 
parties  is  expressed  in  a  resolution  which  was  adopted  by  defend- 
ant's board  of  directors  on  the  thirteenth  of  June,  1867,  and  which 
is  as  follows :  ^^  Eesolved,  that  the  contract  (so  called)  contained  in 
letters  and  papers  between  the  president  of  this  company  and 
Hon.  Piatt  Smith,  attorney  for  certain  owners  of  judgments  against 
the  late  Iowa  Central  Co.,  and,  as  claimed  by  said  Smith,  coverinj^ 
the  land  granted  to  the  company,  is  a  fair  and  just  basis  of  com- 
promise of  said  claim  and  judgment,  and  the  president  is  author- 
ized to  settle  the  same  in  conformity  with  the  spirit  of  the  contract 
referred  to,  with  the  right,  also,  to  adjust  in  his  discretion  any 
difference  of  opinion  that  may  be  between  the  parties  relating  to 
the  right  of  way  or  franchise  between  Lyons  and  Anamosa;  it 
being  understood  that  both  parties  shall  unite  in  an  earnest  efEort 
to  draw  the  lands  on  the  Anamosa  line  by  which  this  contract  can 
be  satisfied.    This  matter  is  to  be  settled  as  follows :  The  46,000 
acres  of  land  shall  be  taken  from  the  land  grant  remaining  undis- 
posed of,  and  to  which  the  title  is  undisputed,  beginning  at  the 
township  line  north  of  Mapleton,  in  Monona  county,  or  the  north- 
erly side  of  the  surveyed  line  of  the  Iowa  Central  B.,  taking  odd 
and  even  numbers  to  which  either  of  the  acts  of  Congress  has 
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eiven  title,  ruDning  thence  east  only  on  the  northerly  side  of  said 
line ;  for  qnantitj  taking  all  the  lands  of  the  ^rant  to  which  the 
title  is  undispnted.  The  decree  to  be  assigned  to  John  I.  Blair. 
The  question  of  old  grade  to  be  left  for  future  consideration.  The 
parties  agree  to  join  in  doinc  all  acts  which  may  be  necessary  to 
complete  the  title,  which  shall  be  transferred  to  Piatt  Smith, 
attorney,  or.  to  such  other  parties  as  may  be  mutually  satisfactory. 
It  being  understood  that  the  intent  is  to  draw  lands  for  the  road 
from  Anamosa  to  the  Missouri  river.  This  shall  be  a  full  and  final 
settlement  of  all  claims  and  demands  between  the  parties.  Pro- 
vided, this  settlement  is  on  the  condition  that  the  parties  shall  be 
able  to  hold  for  and  on  account  of  the  construction  of  the  road 
from  Anamosa  to  Cedar  Bapids  at  least  as  much  land  as  forty-six 
thousand  acres." 

Plaintiffs  all^  that  they  are  now  the  owners  of  all  the  interest 
and  rights  acqmred  under  the  contract  by  the  parties  for  whom 
said  Smith  acted  in  making  it.  They  set  out  in  their  petition  the 
act  of  Congress  granting  to  this  State  certain  lands  in  aid  of  the 
oonstmction  of  a  railros^  from  Lyons  to  a  point  of  intersection 
with  the  Iowa  Central  Air  Line  B.  at  mauqoketa,  and  run- 
ning thence  west  across  the  State  to  the  Missouri  Kiver.  Also  the 
act  of  the  legislature  of  this  State,  which  resumed  said  lands  from 
the  Iowa  Central  Air  Line  Co.,  to  which  they  were  granted  by 
an  act  of  the  l^slature  in  1856,  and  granting  them  to  defendant, 
which  act  was  approved  March  26, 1860 ;  ana  they  allege  that  by 
the  provisions  of  said  act  it  was  expressly  made  a  condition  of  the 
grant  that  defendant  should  not  commence  to  build  its  railroad  at 
any  point  further  west  than  Marion,  and  that  the  governor  should 
not  certify  any  of  the  lands  granted  to  defendant  until  that  part  of 
its  road  between  Marion  and  Cedar  Eapids,  together  with  so  much 
more  of  said  road  as  to  make  20  miles  in  the  aggregate,  should  be 
completed,  and  that  the  effect  of  these  provisions  was  to  set  apart 
and  appropriate  76,800  acres  of  said  land  for  the  construction  of 
defendant's  railroad  between  Marion  and  Cedar  Eapids,  and  a  suf- 
ficient distance  beyond  the  latter  point  to  make  20  miles ;  and  they 
aver  that  defendant  never  has  complied  with  this  condition  of 
the  grant.  They  also  aver  that  the  46,000  acres  mentioned  in  the 
contract  was  to  be  conveyed  by  defendant  to  said  Smith  on  condi- 
tion that  the  parties  should  be  able  to  draw  and  hold  that  much 
land  on  account  of  the  construction  of  the  railroad  from  Anamosa 
to  Cedar  Bapids,  which  is  part  of  the  railroad  for  the  construction 
of  which  the  grant  of  land  was  made  by  Congress  to  the  State;  and 
they  allege  that  it  was  the  agreement  of  the  parties  to  the  contract 
that  they  would  unite  in  an  honest  and  earnest  effort  to  obtain 
lands  for  the  construction  of  that  part  of  said  railroad.  Also  that 
the  title  to  the  lands  which  the  parties  expected  and  intended  to 
draw  on  account  of  the  construction  of  that  part  of  said  railroad 
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was  held  by  the  State,  and  that  it  is  still  held  by  it :  but  that  the 
State  has  no  beneficial  interest  in  the  lands,  but  holds  the  naked 
legal  title  to  the  same  for  plaintifiPs  nse,  it  having  constrncted  that 
portion  of  said  road,  or  for  defendant's  nse  and  benefit  in  the 
event  it  complies  with  its  contract ;  and  that  it  was  necessaiy  for 
the  parties  to  procnrethe  passage  of  an  act  of  the  legislature,  either 
conveying  saia  lands  directly  to  the  party  entitled  thereto  under  the 
terms  of  said  contract,  or  prescribing  the  manner  of  transferring 
the  title  from  the  State  to  such  party.  Also  that  according  to  the 
true  intent  and  meaning  of  the  contract,  defendant  was  bound  to 
join  with  plaintiff  in  procuring  the  passive  of  such  legislation  as 
would  enable  the  parties  to  draw  and  hold  at  least  46,000  acres  of 
land  on  account  of  said  railroad  from  Anamosa  to  Cedar  Rapids, 
and  would  also  provide  for  the  transfer  of  the  title  to  the  Darty  en- 
titled under  the  contract  to  receive  the  same.  But  they  allege  that 
it  has  neglected  and  refused  to  join  in  procuring  such  legislation, 
and  that  it  has  used  its  infiuence  to  prevent,  and  has  prevented,  the 
passage  of  such  legislation. 

Defendant's  answer  is — ^first,  a  general  denial  of  the  allegations 
of  the  petition  ;  second,  that  the  action  is  barred  by  the  statute  of 
limitations ;  third,  that  the  rights  of  the  parties  under  said  contract 
were  f  ally  adjudicated  in  a  former  action  between  the  same  parties ; 
and,  fourth,  that  under  and  by  virtue  of  the  agreement  set  out  in 
the  petition,  the  parties  wreed  to  unite  in  an  effort  to  procure  the 
necessary  legislation,  by  Congress  or  the^  legislature  of  tne  State,  to 
secure  to  defendant  a  grant  of  land  on  account  of  the  construction 
of  a  railroad  from  Anamosa  to  Cedar  Eapids,  and  that  it  was  fur- 
ther agreed  that  in  case  the  parties  were  able  to  procure  a  grant  of 
at  least  46,000  acres  on  that  account,  the  defendant  would  convey 
to  plaintiff  the  46,000  acres  described  in  the  contract,  and  that  such 
conveyance  should  be  a  full  and  complete  settlement  of  all  claims 
and  demands  between  the  parties ;  but  that  its  undertaking  to  con- 
vey said  land  to  plaintiff  was  contingent  upon  the  ability  of  the 
parties  to  procure  such  grant,  and  that  neither  Congress  nor  the 
general  assembly  of  the  State  has  ever  passed  any  law  making  such 

frant.    The  judgment  of  &e  district  court  was  for  defendant. 
laintiff  appeals. 

Orane  A  Joems  and  Edwa/rd  MoCeney  for  appeUants. 
E.  S.  Bailey  for  appellee. 

Bbed,  J. — By  the  act  of  Congress  approved  May  15, 1856,  there 
was  granted  to  this  State,  in  aid  of  the  construction  of  a  railroad 
from  Lyons  City  to  a  point  of  intersection  with  the  Iowa  Central 
FAcn.  Air  line  K.  near  Maquoketa,  thence  on  said  line, 

as  near  as  practicable  to  the  forty-second  parallel,  across  the  State 
to  the  Missouri  river,  every  alternate  section  of  land  designated  by 
odd  numbers,  for  six  sections  in  width,  on  each  side  of  said  road. 
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The  act  also  provided  that  in  case  it  should  appear,  after  the  line 
of  said  road  was  definitely  fixed,  that  the  United  States  had  sold 
any  portion  of  the  land  so  ^nted,  an  amount  equal  thereto  mi^ht 
be  selected  by  the  State  in  lieu  thereof,  in  alternate  sections  within 
15  miles  of  the  line  of  the  road.  By  an  act  apnroved  May  14, 
1856,  the  State  accepted  the  grant,  ana  conferred  tne  same  on  the 
Iowa  Central  Air  Line  R.  Co.,  a  corporation  having  the  power  to 
build  said  line  of  railroad.  In  1859  this  company  became  insol- 
vent before  any  portion  of  the  road  was  completed.  It  transferred 
its  franchise  and  rights  to  another  company,  the  Dubuaue,  Marion 
&  Western  B.  Co.,  and  that  company  tntnsferred  tne  same  to 
plaintiff,  the  Dubuque  Southwestern  R.  Co. 

The  act  of  the  legislature  granting  the  lands  to  the  Iowa  Cen- 
tral Air  Line  Co.  reserved  to  the  State  the  right  to  resume  the 
rights  thereby  conferred,  upon  the  failure  of  that  company  to  com- 
plete and  equip  at  least  75  miles  of  its  road  within  three  years  from 
the  date  of  the  grant ;  and  in  1860  the  legislature  passed  ap  act  re- 
suming the  grant  because  of  the  failure  of  the  company  to  build 
and  equip  that  amount  of  road  within  the  time  specified.  It  had 
then  been  ascertained  that  owing  to  the  amount  of  lands  within 
the  limits  of  the  grant  which  had  been  disposed  of  by  the  United 
States  before  the  grant  was  made,  the  State  would  not  acquire  even 
within  the  15-mile  limit  the  amount  of  lands  intended  to  be  con- 
ferred upon  it  by  the  grant,  and  the  legislature  in  the  same  year 
granted  to  the  defendant  all  the  lands  and  riehts  acquired  by  it 
under  the  grant,  on  condition  that  it  would  build  a  road  from  some 
convenient  point  on  the  Cedar  river  near  the  forty-second  parallel 
westward  to  the  Missouri  river.  The  act  contains  a  provision  that 
defendant  should  not  commence  to  build  its  road  at  any  point  fur- 
ther west  from  the  Mississippi  river  than  the  town  of  Marion,  in 
linn  county,  and  that  the  governor  should  not  certify  to  defendant 
any  of  the  lands  transferi^  to  it  by  the  grant  untfl  that  portion  of 
the  road  between  Marion  and  Cedar  Rapids,  together  with  so  much 
more  of  said  road  as  to  make  in  the  aggregate  at  least  20  miles, 
should  be  completed  and  equipped. 

Defendant  built  its  road  irom  Cedar  Rapids  to  the  Missouri 
river,  a  distance  of  271  miles,  within  the  time  prescribed  in  the 
grant,  but  has  never  built  the  portion  of  the  road  between  Marion 
and  Cedar  Rapids ;  the  last-named  point  being  five  and  thirtv-four 
one-hundredths  miles  further  west  than  Marion.  Anamosa  is  east 
of  Marion ;  it  is  also  some  distance  east  of  the  Cedar  river.  Ma- 
rion, Anamosa,  and  Cedar  Rapids  are  all  on  the  line  of  the  Iowa 
Centntl  Air  Line  R.  as  the  same  was  located.  The  plaintiff,  the 
Dubuque  Sc  Southwestern  Co.,  built  a  road  on  this  line  from 
Anamosa  through  Marion  to  Cedar  Rapids.  The  governor  of  the 
State,  as  the  work  of  constructing  defendant's  road  progressed, 
certified  the  fact  of  the  completion  of  the  various  sections  of  20 
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miles  thereof ;  and  when  it  was  completed  to  theMissonri  river, 
he  gave  a  certificate  of  the  length  of  the  road,  and  that  it  was  con- 
structed in  accordance  with  the  requirements  of  the  grant.  Cer- 
tificates covering  100  miles  of  the  road  had  been  given  at  the  time 
the  contract,  for  the  violation  of  which  this  suit  is  brought,  was 
entered  into.  Defendant  has  received  all  the  lands  which  were 
certifi  edto  the  State  nnder  the  grant.  This  amount  is  not  in  exceas 
of  what  it  would  be  entitled  to  for  the  number  of  miles  of  road 
constructed  by  it,  estimated  on  the  basis  of  six  sections  for  each 
mile  of  road,  which  is  the  basis  of  the  congressional  grant.  The 
Iowa  Oentral  Air  Line  Co.,  before  it  became  insolvent,  issued 
certain  construction  bonds ;  and,  to  secure  the  same,  ^ve  a  trust 
deed  covering  its  franchise  and  property,  including  its  rights  under 
the  grant  by  the  State  to  it.  Flatt  Smith,  as  attorney  for  the 
holders  of  these  bonds,  had  obtained  judgment  foreclosing  this  trust 
deed.  He  was  also  attorney  for  the  JDubuque  &  Southwestern  Co. 
The  claim  which  he  was  asserting,  and  which  was  intended  to  be  set- 
tled by  the  contract  in  suit,  was  mat  the  plaintiffs  in  the  foreclosure 
suit  acquired  an  interest  in  the  lands  under  the  trust  deed  and 
judgment  of  foreclosure,  and  that  the  Dubuque  &  Southwestern 
Co.  acquired  an  interest  in  the  lands  by  virtue  of  the  assignment 
to  it  of  the  rights  and  franchise  of  the  Air  Line  Co.,  and  the  fact 
that  it  had  constructed  a  portion  of  the  railroad  in  aid  of  which  the 
grant  was  originally  made. 

L)  the  case  of  Smith  v.  Cedar  Bapids  &  M.  B.  Co.,  43  Iowa, 
289,  which  was  an  action  between  these  same  parties  for  the  en- 
oomntvcnoa  forccmcut  of  the  Undertaking  of  defendant  in  the  con- 
OF  ooHTEAct.  ^^^|.  ^  oouvcy  tho  46,000  acres  of  land,  this  court  put 
a  construction  upon  the  contract ;  and  it  was  held  in  that  case  tliat 
defendant's  undertaking  was  to  convey  the  lands  mentioned  in  the 
contract  only  in  case  the  parties  should  be  able  to  draw  lands  to 
the  amount  of  46,000  acres  on  account  of  the  construction  of  the 
road  between  Anamosa  and  Cedar  Bapids ;  and  as  this  condition 
precedent  had  not  occurred,  plaintifb  were  not  entitled  to  judgment 
for  the  specific  performance  of  the  agreement  to  make  the  convey, 
ance.  In  this  action  the  plaintifb  seek  to  recover  damages  on  ac- 
count of  the  alleged  refusal  of  defendant  to  unite  with  them  in  an 
application  to  the  legislature  for  the  enactment  of  such  legislation 
as  would  have  enableid  the  parties  to  draw  and  hold  the  amount  of 
land  specified  in  the  contract,  on  account  of  the  construction  of 
the  road  from  Anamosa  to  Cedar  Bapids ;  the  claim  being  that  the 
provision  of  the  ^rant  from  the  State  to  defendant,  which  required 
it  to  commence  the  construction  of  its  road  at  Marion,  and  which 
forbade  the  governor  to  certify  to  it  any  portion  of  the  land  until 
it  had  constructed  and  equipped  a  section  of  20  miles  of  road,  which 
should  include  the  road  b^etween  Marion  and  Cedar  Bapids,  was 
a  setting  apart  of  a  specific  amount  of  land  for  that  particular  section ; 
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and  as  defendant  never  bnilt  the  road  between  those  points  it  was 
not  entitled  to  the  lands  so  set  apart  for  that  section ;  and  that 
these  lands  remained  within  the  control  of  the  State  at  the  time  they 
requested  defendant  to  unite  with  them  in  asking  the  legislature 
to  enact  such  legislation,  and  that  the  legislature  could  then  have 
granted  them  to  the  parties  on  account  of  the  construction  of  the 
road  from  Anamosa  to  Cedar  Bapids,  and  would  have  done  so  if 
defendant  had  united  in  requesting  it  to  make  that  application  of 
them. 

This  claim,  we  think,  cannot  be  maintained.  The  req^uest  of 
plaintifiE  to  defendant  to  unite  with  them  in  asking  the  legislature 
to  enact  the  proposed  legislation  was  made  in  March,  1878.  De- 
fendant completed  its  road  to  tlie  Missouri  river  in  February,  1867^ 
and  in  July  of  that  year  the  governor  gave  his  certificate  that  it 
had  constructed  271  miles  of  road,  and  that  the  same  was  con- 
structed according  to  the  requirements  of  the  act  of  Congress,  by 
which  the  lands  were  granted  te  tlie  State,  and  the  laws  of  the  State 
by  which  they  were  granted  to  the  defendant.  The  former  cer- 
tificate applied  to  and  covered  the  100  miles  first  built,  the  con- 
struction of  which  commenced  at  Cedar  Bapids.  These  certificates 
of  the  ^vemor  were  given  in  compliance  with  the  requirements 
of  section  4  of  the  act  of  Congress  granting  the  lands  to  the  State, 
which  provides  that  ^'  when  the  governor  of  said  State  shall  certify 
to  the  Secretary  of  the  Interior  uiat  any  twenty  continuous  miles  of 
said  road  is  completed,  then  a  quantity  of  land  hereby  granted^ 
not  to  exceed  one  hundred  and  twenty  sections,  and  included 
within  a  continuous  length  of  twenty  miles  of  said  road,  may  be 
sold ;  and  so  from  time  to  time  until  said  road  is  completed. 

The  giving  of  the  certificates  was  a  recognition  by  the  executive 
department  of  the  State  government  of  defendant's  right  to  the 
lands  included  in  the  grant,  on  account  of  the  construction  of  its 
road  from  Cedar  Bapids  to  the  Missouri  river.  There  ^^^^ 
is  no  doubt,  we  think,  but  that  the  certificate  first  given  ov"om^ZScB 
was  intended  by  the  governor  to  apply  to  and  cover  ^St  AmaS- 
the  section  of  the  road  which,  commencing  at  Cedar  ^' 
Bapids,  extends  thence  westward  20  miles,  and  the  certificate  was 
given  to  enable  the  defendant  to  dispose  of  a  portion  of  the  land 
covered  by  the  grant  on  account  of  the  construction  of  that  section 
of  the  road.  And  the  final  certificate,  by  its  terms,  applies  to  and 
covers  the  whole  271  miles  of  road  constructed  by  defendant,  and 
it  was  given  to  enable  defendant  to  dispose  of  so  much  land  as, 
by  the  terms  of  the  congressional  grant,  would  pass  on  account  of 
the  construction  of  that  number  of  miles  of  road.  The  construction 
placed  by^  the  governor  upon  the  grant  to  defendant  undoubtedly 
was  thaw  it  entitled  defendant,  notwithstanding  the  provision  with 
reference  to  the  initial  point  of  its  road,  to  120  sections  of  land  on 
account  of  the  construction  of  the  section  of  20  miles  of  road> 

25  A.  &  E.  R.  Cas.— 7 
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which  oommenced  at  Cedar  Rapids ;  and  that  defendant  was  eo- 
titled  to  lands  according  to  the  terms  of  the  grant  for  each  mile  of 
road  constructed  by  it.  Under  this  eonstrnction,  as  we  have  seen, 
all  of  the  lands  included  in  the  congressional  ^nt  passed  to  de- 
fendant under  the  ^rant  from  the  State,  and  this  construction  had 
been  acquiesced  in  by  the  legislature  for  more  than  10  years,  when 

f)laintifis  i*eque6ted  defendant  to  unite  in  asking  it  to  enact  such 
egislation  as  would  appropriate  a  portion  of  the  lands  on  account 
of  the  construction  of  the  road  from  Anamosa  to  Cedar 
Bapids. 

The  facts  of  the  situation,  then,  briefly,  are  these :  The  State 
conferred  upon  defendant  the  whole  of  tlie  lands  granted  to  it  in 
aid  of  the  construction  by  it  of  a  railroad  from  a  point  on  the  Ce- 
dar river,  near  the  for^-second  parallel,  westward  to  the  Missouri 
river,  and  designated  Marion  as  the  point  at  which  the  construc- 
tion of  the  road  should  be  commenced.  Defendant  commenced 
the  construction  of  its  road  at  Cedar  Kapids,  which  is  a  point  on 
the  Cedar  river,  and  near  the  forty-second  parallel,  and  built  from 
that  point  to  the  Missouri  river.  The  executive  and  legislative 
departments  of  the  State  governments  have  determined  tnat  this 
was  such  a  compliance  by  defendant  with  the  terms  of  the  grant 
as  entitled  it  to  lands  on  account  of  the  construction  of  the  road 
actually  built  by  it ;  and  this  construction  has  been  acquiesced  in, 
and  acted  upon,  by  both  parties  to  the  grant  for  years.  It  is  in- 
sisted by  appellee  that  this  ought  to  be  accepted  as  conclusive  evi- 
dence of  a  waiver  by  the  State  of  the  condition  of  the  grant  under  . 
which  it  was  required  to  commence  the  construction  of  its  road 
at  Marion  ;  but  we  think  we  are  not  requii'ed  now  to  go  to  the  ex- 
tent of  holding  that  the  State  has  precluded  itself  of  all  remedy 
on  account  of  the  non-compliance  by  defendant  with  that  condi- 
tion of  the  grant.  It  was  sufficient  to  say  that  having  put  the  con- 
struction upon  the  grant  which  it  did,  and  having  passed  the  title 
to  the  lands  to  defendant  under  that  construction,  it  could  not  af- 
terwards assert  a  claim  to  the  lands,  but  its  remedy,  if  it'had  any, 
was  by  a  proper  proceeding  in  the  courts  to  compel  defendant  to 
perform  tne  condition. 

We  reach  the  conclusion,  then,  that  at  the  time  plaintiff  re- 
quested defendant  to  unite  with  them  in  asking  the  legislature  to 
No  nxLB  n  V^^  ^^^^  enactment  as  would  enable  the  parties  to 
■*^"-  draw  and  hold  lands  on  account  of  the  construction  of 

the  railroad  from  Anamosa  to  Cedar  Bapids,  the  State  had  no  in- 
terest in  the  lands  included  in  the  grant,  and  the  legislature  had 
no  power  to  appropriate  any  portion  of  them  to  that  object;  and, 
consequently,  that  the  refusal  of  defendant  to  unite  in  the  request 
affords  plaintiff  no  grounds  of  complaint. 

The  law  never  requires  a  party  to  do  a  vain  or  useless  act    Nor 
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will  it  make  his  refasal  to  do  such  act  the  ground  of  a  cause  of 
action  against  him.  Appellants  insist,  however,  that,  vadtaotiskot 
as  none  of  the  certificates  of  the  governor  covered  the  "«''^"»>- 
five  and  thirty-four  hundredths  miles  of  road  between  Marion 
and  Cedar  luipids,  the  State  is  not  divested  of  the  lands  which 
were  appropriated  by  the  grant  to  that  piece  of  road,  and  conse- 
quently they  might  have  been  appropriated  to  the  object  contem- 
plated in  the  contract ;  and,  in  consequence  of  defendant's  refusal 
to  unite  with  it  in  the  request  that  thev  be  so  applied,  it  has  a 
cause  of  action  against  it  for  the  vahie  of  the  land  so  appropriated. 
There  are  two  answers  to  this  position :  (1)  As  we  have  seen,  un- 
der the  construction  put  upon  the  grant  to  defendant  by  the  State 
all  of  the  lands  included  in  the  grant  have  been  appropriated  on 
account  of  the  construction  of  the  road  from  Cedar  Rapids  to  the 
Missouri  river;  and  (2)  by  the  tenns  pf  the  contract  between  the 
parties,  defendant  was  bound  to  convey  the  46,000  acres  only  on 
-condition  that  the  parties  were  able  to  draw  and  hold  at  least  that 
amount  of  land  on  account  of  the  construction  of  the 
road  from  Anamosa  to  Cedar  Rapids.  On  the  basis  of  rSlZ^lZi 
six  sections  for  each  mile  of  roaa,  the  amount  of  land  SSvwwd."  "v 
appropriated  to  the  road  between  Marion  and  Cedar 
itapids  was  20,505  acres.  If  the  State  had  had  control  of  that 
amount  of  land,  and  had  granted  it  to  the  parties  on  account  of 
the  construction  of  the  road  from  Anamosa  to  Cedar  Rapids,  we 
think  it  clear  that  defendant  could  not  have  been  compelled  under 
this  contract  to  convey  any  part  of  the  46,000  acres.  The  agree- 
ment was  to  convey  a  specinc  amount  of  land  on  the  happening 
of  a  certain  condition,  and  defendant  could  not  have  been  com- 
pelled to  convey  a  different  amount  of  land  on  the  occurrence  of 
some  other  event. 

We  think  the  judgment  of  the  district  court  is  right,  and  it  is 
afiSrmed. 


NoBTHEBN  Pacific  B.  Co. 

'^• 
St.  Paul,  Minnbapolis  and  Manitoba  R.  Co.  et  al. 

{United  8uae$  OirewU  (hurt,  2>.  Minnedota.    March  8,  1886.) 

The  ffrant  to  the  Minnesota  &  Pacific  R  Co.  in  1857,  which  company  was 
flueceeded  by  the  St.  Paul  A  Pacific  R.  Co.,  which  was  itself  succeeded  by  the 
St.  Paul,  M.  &  M.  R.  Co.,  has  been  surrendered,  and  in  lieu  thereof  a  new  one 
liaa  been  taken,  which  new  grant  is  subsequent  to  the  rights  conferred  by 
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the  land  grant  to  the  Northern  Pamfic  R.  Co.  Hence  the  last-named  com- 
pany hold  by  priority  of  right  the  lands  at  the  intersection  of  the  two  roads 
at  Olyndon. 

Bbeweb,  J. — ^The  two  principal  oonteBtante  in  this  case  are  laud- 
grant  railroad  companies.  Their  lines  crosB  at  Glyndon ;  and  the 
qowmom.  contest  is  as  to  the  title  to  limds  in  the  vicinity  of  this 
crossing,  and  embraces  lands  in  place,  indemnity  lands,  and  lands 
within  withdrawal  limits.  The  first  inqniry  naturally  mns  to.lands 
in  place. 

Conmss,  by  different  acts,  at  different  times,  grants  the  alter- 
nate oiKl-numbered  sections  on  either  side  to  two  roads.  Their  lines 
cross.  In  the  vicinity  of  the  crossin^^bviooslv,  certain  sections 
are  within  the  letter  of  each  ^rant  Which  takes  the  title  ?  In 
view  of  the  many  land  grants  it  was  to  be  expected  that  this  qnes- 
tnwumcnn  tion  would  early  arise.  It  has  arisen,  and  the  primary 
S^SoM,^'  rule  of  determination  been  settled.  First  it  was  held 
that,  upon  oonstmction  of  the  road,  the  grant  took  effect,  and,  by 
relation,  as  of  the  date  of  tlie  act  making  the  grant.  ^'The  grant 
then  bcNComes  certain,  and,  by  relation,  has  the  same  effect  upon 
the  selected  parcels  as  if  it  had  specifiodly  described  them."  Kail- 
road  Co.  V.  U.  S.,  92  U.  S.  741.  '*The  grant  takes  effect  upon  the 
sections,  by  relation,  as  of  the  date  of  the  act  of  Congres.  In  that 
sense  we  say  that  the  grant  is  one  inprcBsenM.  It  cuts  off  all  claims 
other  than  those  mentioned  to  any  portion  of  the  lands,  from  the 
date  of  the  act,  and  passes  the  title  as  f  nlly  as  though  the  lands  had 
been  capable  of  identification.  Yan  Wyck  v,  Knevals,  106  U.  S. 
865 ;  Railway  Co.  v.  Ailing,  99  TJ.  S.  475 ;  Missouri,  K.  &  T.  R. 
Co.,  97  Kansas  Pac.  R.  Co.,  97  TJ.  S.  498."  And  then,  as  a  corol- 
lary,  the  supreme  court  ruled  that  as  between  two  roads,  not  prior 
ity  of  construction,  nor  priority  of  location,  but  priority  of  grant 
determined  the  title : 

"  The  construction  thus  ^ven  to  the  grant  in  this  case  is,  of 
course,  applicable  to  all  similar  congressional  grants,  and  there  is  a 
vast  number  of  them,  and  it  will  tend,  we  think,  to  prevent  contro- 
versies between  the  grantees  and  those  claiming  under  them  re> 
specting  the  title  to  tne  lands  covered  by  their  several  n^ants,  and 
put  an  end  to  struffgles  to  encroach  upon  the  rights  of  others  by 
securing  an  earlier  location.  Our  judgment  is  that  the  title  of  the 
plaintiff,  attaching  to  the  lands  in  controversy  by  a  location  of  the 
route  of  the  road,  being  followed  by  a  construction  of  the  road, 
took  effect,  by  relation,  as  of  the  date  of  the  act  of  1862,  so  as  to 
cut  off  all  intervening  claimants,  except  in  the  cases  where  reserva- 
tions were  specially  made  in  that  act,  and  the  amendatory  act  of 
1864.  .  .  .  The  grant  made  was  in  the  nature  of  a  float,  and  the 
reservations  excluded  only  specific  tracts,  to  which  certain  interests 
had  attached  before  the  grant  had  become  definite,  or  which  had 
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been  specially  withheld  from  sale  for  public  uses,  and  tracts  having 
a  peculiar  character,  such  as  swamp  lands  or  mineral  lands,  the  sale 
of  which  was  then  a^nst  the  general  policy  of  the  government. 
It  was  not  within  its  language  or  purpose  to  except  from  its  opera- 
tion any  portion  of  the  designatea  lands  for  the  purpose  of  aiding 
in  the  construction  of  other  roads."  Missouri,  !K.  cs  T.  B.  Co.  v, 
Kansas  Pac.  R.  Co.,  97  U.  S.  491. 

The  rule  thus  established  easily  settles  most  similar  controver- 
sies. Comparing  the  date  of  one  act  of  Congress  with  that  of 
another  is  all  that  must  be  done.  Unfortunately  in  psioritt  op 
this  case  the  solution  is  not  so  simple  and  easy.  oS»n>E]£^ 
Which  road  has  the  prior  grant  ?  A  reference  to  the  le^slation  is 
necessary.  The  title  of  the  Northern  Pacific  B.  Co.  to  tnese  lands 
rests  upon  the  act  of  July  2, 1864.  13  St.  at  Large,  255.  The 
third  section  contains  the  grant : 

^^  And  be  it  further  enacted,  that  there  be,  and  hereby  is,  granted 
to  the  Northern  Pacific  B.  Co.,  its  successors  and  assigns,  for  the 

{mrpose  of  aidiuj?  in  the  construction  of  said  railroad  and  telegraph 
ine  to  the  Pacific  coast,  every  alternate  section  of  public  lana,  not 
mineral,  designated  by  odd  numbers,  to  the  amount  of  twenty 
alternate  sections  per  mile,  on  each  side  of  said  railroad  line,  as 
said  company  may  adopt,  through  the  Territories  of  the  United 
States,  and  ten  alternate  sections  of  land  per  mile  on  each  side  of 
fsaid  railroad,  whenever  it  passes  through  any  State,  and  whenever, 
on  the  line  thereof,  the  United  States  have  full  title,  not  reserved, 
sold,  granted,  or  otherwise  appropriated,  and  free  from  pre-emp- 
tion or  other  claims  or  rights  at  the  time  the  line  of  saia  road  is 
definitely  fixed,  and  a  plat  thereof  filed  in  the  office  of  the  com- 
missioner of  the  general  land  office ;  and  whenever,  prior  to  said 
time,  any  of  said  sections  or  parts  of  sections  sliall  have  been 
granted,  sold,  reserved,  occupied  by  homestead  settlers,  or  pre- 
empted or  otherwise  disposed  of,  other  lands  shall  be  selected  by 
said  companjr  in  lieu  thereof,  under  the  direction  of  the  Secretary 
of  the  Interior,  in  alternate  sections,  and  designated  b^  odd  num- 
bers not  more  than  ten  miles  beyond  the  limits  of  said  alternate 
sections :  provided,  that  if  said  route  shall  be  found  upon  the  line 
of  any  other  railroad  route,  to  aid  in  the  construction  of  which 
lands  have  been  heretofore  granted  by  the  United  States,  as  far  as 
the  routes  are  upon  the  same  general  line,  the  amount  of  land 
heretofore  granted  shall  be  deducted  from  the  amount  granted  by 
this  act :  provided,  further,  that  the  railroad  company  receiving 
the  previous  grant  of  land  may  assi^  their  interest  to  said  Nor- 
thern Pacific  K.  Co.,  or  mav  consolidate,  confederate,  and  associate 
with  said  company  upon  the  terms  named  in  the  first  section  of 
this  act :  provided,  further,  that  all  mineral  lands  be,  and  the  same 
are  liereby,  excluded  from  the  operations  of  this  act,  and  in  lieu 
thereof  a  like  quantity  of  unoccupied  and  unappropriated  agricul- 
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tural  lands,  in  odd-nambered  sections,  nearest  to  the  line  of  said 
road,  may  be  selected,  as  above  provided." 
The  road  having  been  constructed,  the  grant,  by  relation,  takes 

BrFBCT  w  ®^^^^  **  ^^  ^'***  ^**®5  ^^^y  ^5  1864.  Of  this  there  can 
NoaravM  ^JPA.  be  no  doubt.  The  defendant  claims  that  its  grant  was 
ciFic  o  made  by  the  act  of  March  8,  1857,  more  than  seven 

years  prior.  This  is  the  matter  in  dispute.  The  first  section  of 
the  act  of  1857  makes  this  grant : 

"  That  there  be,  and  is  hereby,  granted  to  the  Territory  of  Min- 
nesota, for  the  purpose  of  aiding  in  the  construction  of  railroads 
from  Stillwater,  by  way  of  St.  !raul  and  St.  Anthony,  to  a  point 
between  the  foot  of  Bi^  Stone  lake  and  the  mouth  of  Sioux  Wood 
river,  with  a  branch  via  St.  Cloud  and  Crow  Wing  to  the  navi- 
gable waters  of  the  iled  River  of  the  North,  at  such  point  as  the 
legislature  of  said  Territory  may  determine,  every  alternate  sec- 
tion of  land  designated  by  oad  numbers,  for  six  sections  in  width, 
on  each  side  of  each  of  said  roads  and  branches ;  but  in  case  it  shall 
appear  that  the  United  States  have,  when  the  lines  or  routes  of 
said  roads  are  definitely  fixed,  sold  any  section,  or  any  part  there- 
of, granted  as  aforesaid,  or  that  the  ri^ht  of  pre-emption  has  at- 
tached to  the  same,  then  it  shall  be  lawful  for  any  agent  or  agents, 
to  be  appointed  by  the  governor  of  said  Territory  or  future  State, 
to  select,  subject  to  the  approval  of  the  Secretary  of  the  Interior, 
from  the  lands  of  the  United  States  nearest  to  the  tiers  of  sections 
above  specified,  so  much  land,  in  alternate  sections  or  parts  of  sec- 
tions, as  shall  be  equal  to  such  lands  as  the  United  States  have  sold 
or  otherwise  appropriated,  or  to  which  the  rights  of  pre-emption 
have  attached  as  aforesaid,  which  lands  thus  selected  in  lieu  of 
those  sold,  and  to  which  pre-emption  rights  have  attached  as  afore- 
said, together  with  sections  and  parts  of  sections  designated  by  odd 
numbers,  as  aforesaid,  and  appropriated  as  aforesaid,  shall  be  held 
by  the  Territory  or  future  State  of  Minnesota  for  the  use  and  pur- 
pose aforesaid:  provided,  that  the  land  to  be  so  located  shall  in  no 
case  be  further  than  fifteen  miles  from  the  lines  of  said  roads  or 
branches,  and  selected  for  and  on  account  of  each  of  said  lines  or 
branches:  provided,  further,  that  the  said  lands  hei*eby  granted 
for  and  on  account  of  said  roads  and  branches  severally  snail  be 
exclusively  applied  in  the  construction  of  that  road  for  and  on  ac- 
count of  whicli  such  lands  are  hereby  granted,  and  shall  be  dis- 
posed of  only  as  the  work  progresses,  and  the  same  shall  be  applied 
to  no  other  purpose  whatever:  and  provided,  further,  that  any  and 
all  lands,  heretofore  reserved  to  the  United  States  by  any  act  of 
Congress,  or  in  any  other  manner  by  competent  authority,  for  the 
purpose  of  aiding  in  any  object  of  internal  improvement,  or  for 
any  other  purpose  whatsoever,  be,  and  the  same  are  hereby,  re- 
served to  the  United  States  from  the  operation  of  this  act,  except 
60  far  as  it  may  be  found  necessary  to  locate  the  routes  of  said 
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railroadB  and  branches  throngh  such  reserved  lands,  in  which  case 
the  right  of  way  only  shall  he  granted,  subject  to  tibe  approval  of 
the  President  ox  the  United  States." 

The  "  branch  via  St.  Cloud,"  etc.,  is  the  line  which  crosses  the 
Northern  Pacific  road  at  Glvndon,  and  presents  the  matter  in  dis- 
pute. The  legislature  of  Minnesota  named  St.  Yincent,  a  place  on 
the  northern  TOundary  of  the  State,  as  the  terminal  point  on  the 
Bed  Biver.  At  first,  the  Minnnesota  &  Pacific  B.  Co.  was  made 
the  beneficiary  of  this  grant,  but  subsequently,  and  on  March  10, 
1862,  by  proper  legislative  action,  the  St.  Paul  &  Pacific  B.  Co., 
of  which  the  principal  defendant  is  the  successor,  became  the 
beneficiary.  On  Julv  12, 1862,  a  portion  of  this  grant  was  va- 
cated b^  resolution  oi  Congress,  as  loUows : 

^'  Be  it  resolved  bv  the  Senate  and  House  of  Bepresentatives  of 
the  United  States  oi  America  in  Congress  assembled,  that  in  lien 
of  that  part  of  the  railroad  grant  to  Imnnesota  Territory  by  act  of 
Congress,  approved  third  of  March,  1857,  which  extends  north- 
westerly from  the  intersection  of  the  tenth  standard  parallel  with 
the  fourth  guide  meridian,  there  shall  be  granted  to  the  State  of 
Minnesota  the  alternate  sections,  within  siz-mile  limits  of  such 
new  branch  line  of  route,  as  the  authorities  of  the  State  may  des- 
ignate, liaving  its  southwestern  terminus  at  any  point  on  the  ex- 
isting line,  between  the  falls  of  St.  Anthony  and  Crow  Win^,  and 
extending  in  a  northeasterly  direction  to  the  waters  of  Lake  Su- 
perior, with  a  right  of  indemnity  between  the  fifteen-mile  limits 
thereof :  provided,  this  resolution  shall  take  effect  from  the  filing 
in  the  general  land*office  of  the  acceptance  by  the  authorities  afore- 
said of  such  substitution,  whereupon  the  land  north  of  the  inter- 
section aforesaid  in  the  grant,  as  authorized  by  the  said  act  of 
third  March,  1857,  being  by  said  acceptauce  disincumbered  of  the 
railroad  grant,  shall  be  dealt  with  as  other  public  lands  of  the 
United  States." 

The  proper  acceptances  were  filed,  so  that  the  proposed  change 
became  operative.  On  March  3,  1865,  Congress  passed  an  act 
enlarging  the  grant  of  1857  to  ten  sections  per  mile,  the  ninth  sec- 
tion of  which  reads  as  follows : 

"  And  be  it  further  enacted,  that  the  provisions  of  this  act  shall 
also  be  construed  so  as  to  apply  and  extend  to  that  portion  of  the 
line  authorized  to  be  vacated  by  the  joint  resolution  approved 
July  12, 1862,  entitled  ^  A  joint  resolution  authorizing  the  State 
of  Minnesota  to  change  the  line  of  certain  branch  railroads  in  said 
State,  and  for  other  purposes ;  notwithstanding  the  vacation  there- 
of by  said  State,  as  though  said  joint  resolution  had  not  passed. 
and  also  to  the  line  adopted  by  said  State  in  lieu  of  the  portion  of 
the  line  so  vacated.' " 

On  March  3, 1871,  Congress  passed  a  further  act  entj.tled  ^^  An 
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act  aatLorizing  the  St.  Paul  &  Pacific  B.  Co.  to  change  its  liney 
in  consideration  of  a  relinqaishment  of  lands,"  which  reads : 

^^  Be  it  enacted,  etc.,  that  the  St.  Paul  &  Pacific  B.  Co.  may  so 
alter  its  branch  lines  that,  instead  of  constructing  a  road  from  Crow 
Wing  to  St.  Yincent,  and  from  St.  Cloud  to  the  waters  of  Lake 
Saperior,  it  may  locate  and  construct  in  lieu  thereof  a  line  from 
Crow  Wing  to  Bndnerd,  to  intersect  with  the  Northern  Pacific 
B.,  and  from  St.  Cloud  to  a  point  of  intersection  with  the 
line  of  the  original  grant  at  or  near  Otter  Tail  or  Bush  Lake, 
so  as  to  form  a  more  direct  route  to  St.  Yincent,  with  the  same 
proportional  grant  of  lands,  to  be  taken  in  the  same  manner,  along 
said  altered  lands  as  is  provided  for  the  present  lines  by  existing 
laws :  provided,  however,  that  this  act  shall  only  take  effect  upon 
condition  of  being  in  accord  with  the  le^lation  of  the  State  of 
Minnesota,  and  upon  the  further  condition  that  proper  releases 
shall  be  made  to  the  TJnited  States  by  said  company  of  all  lands 
along  said  abandoned  lines  from  Crow  Wing  to  St.  Yincent,  and 
from  St.  Cloud  to  Lake  Superior,  and  that,  upon  the  execution  of 
said  releases,  such  lands  so  released  shall  be  considered  as  immedi- 
ately restored  to  market  without  further  legislation." 

Counsel  for  defendant  speak  of  these  oad-numbered  sections  as 
'^  granted  by  act  of  Congress  of  March  8, 1857,  and  located  hnder 
the  act  of  Congress,  March  3,  1871,"  Now,  if  this  is  a  fair  de- 
coNSTBuonoii  scription  of  defendant's  title,  its  g^rant  is,  of  course,  of 
AL  LBOI8LATI01I.  prior  cUtte,  and  we  must  look  to  the  exceptions  named 
therein  for  any  support  of  complainant's  title.  I  am  unable  to 
agree  with  counsel  m  this  respect.  Beading  the  legislation  of  Con- 
gress as  interpreted  by  the  geography  of  tne  State,  it  is  obvious 
that  prior  to  the  act  of  March  3,  1871,  there  was  no  thought  of  a 
road  down  the  valley  of  the  Bed  Biver,  or  crossing  the  Northern 
Pacific  line  within  a  hundred  miles  of  Glyndon,  and  the  fair  con- 
struction of  that  act  makes  a  new  grant  in  lieu  of  one  revoked.  The 
grant  of  1857  was  for  a  branch  road,  via  St.  Cloud  and  Crow  Wing, 
to  St.  Yincent  Where  a  grant  is  made  to  aid  in  the  construction  of  a 
road  between  two  named  termini,  the  amount  of  the  grant  being  pro- 
portioned to  the  length  of  the  road,  the  necessary  implication  is 
that  the  road  is  to  be  constructed  in  as  direct  a  line  between  such 
termini  as  the  topography  will  reasonably  permit.  No  gigantic 
bow,  adding  from  30  to  50  per  cent  to  the  amount  of  the  grant,  can 
be  considered  within  the  contemplation  of  the  grantor.  A  road 
passing  through  St.  Cloud  and  Crow  Wing  will,  in  a  direct  line 
toward  St.  Yincent,  course  a  little  north  of  north-west;  while  to 
go  from  Crow  Wing  to  Glyndon  the  road  will  pass  about  a  hun- 
dred miles  nearly  due  west ;  and  then,  to  reach  St.  Yincent,  turn 
at  almost  a  right  angle,  and  run  north  down  the  Bed  Biver  valley. 
The  most  casual  glance  at  the  map  shows  that  no  such  line  was  in 
the  thought  of  Congress  when  it  passed  the  act  of  March  3, 1857 ; 
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but  if  there  were  any  possible  doubt  after  a  consideration  of  this 
act  alone,  that  doubt  is  removed  by  the  act  of  July  12, 1862.  That 
vacates  this  grant,  north-westerly  ^'  from  the  intersection  of  the 
tenth  standard  parallel  with  the  fourth  guide  meridian."  This 
furnishes  in  the  thought  of  the  grantor  a  new  point  on  the  line  of 
the  intended  grant,  viz.,  the  point  of  intersection,  etc.  Now,  this 
point  ifl  on  the  direct  line  from  Crow  "Wing  to  St.  Vincent,  and  is 
ninety  miles  east  and  six  miles  north  of  Glyndon.  Of  course,  this 
excludes  the  idea  of  a  line  which,  to  reach  St.  Vincent  via  Glyndon, 
must  turn  on  it6elf,*come  south  six  miles,  then  west  ninety  miles, 
and  then,  at  a  right  angle,  push  directly  north  to  its  terminus.  It 
is  true,  this  named  point  oi  intersection  lies  40  miles  north  of  the 
Northern  Pacific  line,  and  if  the  road  had  been  constructed  so  as 
to  earn  that  grant  it  would  have  crossed  the  road  of  complainant, 
and  obtained  a  prior  title  to  the  land  within  the  conflicting  limits. 
But,  without  subsequent  legislation,  the  construction  of  a  road  on 
the  present  line  would  have  given  defendant  no  pretence  of 
title  to  any  lands  within  the  limits  of  complainant'a  grant ;  for, 
while  the  act  of  1857  made  no  definite  location  of  the  line  of  road, 
therefore  did  not  designate  the  precise  sections  granted,  and  so 
had  some  of  the  elements  of  a  float,  yet  it  did  define  the  general 
boundaries  of  the  grant,  was  in  no  complete  sense  a  float,  and  did 
not  give  a  right  to  lands  wherever,  in  tne  unoccupied  public  do- 
main, the  grantee  might  see  fit  to  build  its  road. 

Turning  now  to  the  act  of  1871,  and  what  is  its  fair  construction  ? 
Bear  in  mind  that  at  that  date  there  was  an  existing  grant,  whose 
general  boundaries  were  indicated,  unearned,  and  afonj?  a  line  of 
road  which  had  not  been  built  and  mi^ht  never  be.  The  title  to 
the  act  suggests  its  purport.  Authonzing  a  change  of  line  ^^  in 
consideration  of  relinquishment  of  lands.''^  Evidentlv  a  vacation 
of  some  existing  grant  was  the  condition — the  consideration — of 
whatever  Congress  was  proposing  to  give  by  this  act.  The  act  it- 
self provides,  first,  that  tlie  aonee  may,  in  lieu  of  certain  authorized 
branch  lines,  construct  certain  other  branch  lines,  and  that  along 
these  new  lines  it  may  have  the  same  proportional  grant,  upon  two 
provisos:  first,  accord  with  the  legislation  of  Minnesota;  and, 
second,  a  full  relinquishment  of  all  claims  to  land  along  the  ori^- 
nal  branch  lines,  which  land  it  was  further  enacted  should  then  oe 
immediately  restored  to  market.  Could  anything  be  clearer  than 
that,  upon  the  acceptance  of  this  act,  the  old  grant  was  surrendered, 
and  in  lieu  thereof  anew  one  taken  ?  The  act  does  not  provide  for 
relocating  existing  branches,  but  for  new  ones  in  lieu  of  those  exist- 
ing. It  does  not  transfer  an  existing  grant,  but  makes  a  new  grant 
of  a  proportional  amount  along  the  new  lines,  and  requires,  as  a 
condition,  a  formal  release  of  ^^all  lands  along  said  abandoned 
lines.''  I  am  aware  that  the  force  of  the  foregoing  argument  is 
somewhat  weakened  by  the  fact  that  in  1869  the  St.  Paul  &  Paci- 
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fic  Co.  caased  a  survey  and  location  to  be  made  of  a  line  from 
Crow  Wing  towards  St.  Yincent,  such  line  paseine  westerly  from 
Crow  Wing  about  half  the  distance  towards  Olyndon,  then  tam- 
ing north,  and  passing  between  Otter  Tail  and  Rush  lakes  in  the 
direction  of  St.  Vincent  to  a  point  about  15  miles  north  of  the  tenth 
standard  paraltel.  This  line,  if  extended  to  St.  Yincent,  would 
have  run  about  halfway  between  the  present  constructed  road  from 
Glyndon  northward,  and  a  line  running  directlv  from  Crow  Wing 
through  the  point  of  intei^section  named  in  the  act  of  1862.  A 
map  of  this  survey  and  location  was  tiled  in  the  office  of  the  Secre- 
tary of  the  Interior  on  December  9, 1869,  but  never  accepted  by 
that  department ;  the  Secretary  holding  that  prima  facie  it  was  an 
unwarrantable  departure  from  the  ti'ue  line,  and  that  before  accept- 
ance proof  must  be  made  that  a  direct  route  was  impracticable, 
^ow  the  act  of  1871  names  as  one  of  the  new  branches  a  line 
'*from  St.  Cloud  to  a  point  of  intersection  with  the  line  of  the 
original  grant  at  or  near  Otter  Tail  or  Bush  lake."  This,  it  is 
claimed,  is  congressional  recognition  of  that  survey  and  line,  and  an 
implied  assent  to  the  claim  of  the  company  that  sucli  line  was  with- 
in the  scope  of  the  original  panting  act.  There  is  doubtless  truth 
and  force  in  this,  but  not  sufficient,  in  my  judgment,  to  oveithrow 
the  conclusions  reached  from  the  other  facts.  These  reasons  sug- 
gest themselves.  It  is  obviously  inconsistent  with  the  act  of  1862. 
/The  description  may  have  resulted  from  congressional  ignorance 
of  geographical  facts.  As  all  that  was  sought  was  description  of 
the  new  hue,  anything  which  would  make  that  plain  was  in  order, 
and  should  not  be  carried  beyond  the  mere  purpose  of  description. 
As  this  survey  of  1869  was  the  only  one  on  file  in  the  department 
or  as  yet  made  by  the  company,  a  reference  to  that  would  give  the 
most  certainty  to  the  description.  The  act  was  passed  long  after 
the  grant  to  the  Northern  Pacific,  and  no  mere  implication  should 
defeat  or  limit  that  ffrant.  The  road,  as  constructed,  nowhere  runs 
within  20  miles  of  that  line,  and  at  the  point  of  crossing  the  North- 
ern Pacific  is  more  than  30  miles  distant.  While,  as  between  the 
government  and  its  grantee,  any  departure  is  waived  if  not  insisted 
upon*  by  the  former,  yet,  as  between  two  donees  contesting  for 
rights  in  the  same  lands,  large  departures  ought  certainly  to  nave 
weight  in  -determining  title.  My  conclusion,  then,  from  the  fore- 
going is  that  the  Nortliem  Pacific  grant  is  prior. 

But  this  only  introduces  me  to  another  Question :  Assuming  the 
ExcEPTioH  A8  priority  of  the  Northern  Pacinc  grant,  it  is  earnestly 
^Kn'^^^B  contended  that  by  its  terms  all  sul^quent  grants  made 
cSirsxDMED™"  prior  to  the  definite  location  of  its  road  are  excepted. 
The  definite  location,  it  is  conceded,  was  not  made  until  after  the 
act  of  1871.  The  dinerence  between  the  language  of  the  grant  to 
the  Union  Pacific,  construed  in  97  U.  S.,  Bvpra^  and  that  in  the 
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nant  to  the  Northern  Pacific,  is  the  basis  of  this  argument.  The 
former  grant  reads  thus : 

^'  Five  alternate  sections  per  mile  on  each  side  of  said  railroad, 
on  the  line  thereof,  and  witnin  the  limits  of  ten  miles  on  each  side 
of  said  road,  not  sold,  reserved,  or  otherwise  disposed  of  by  the 
United  States,  and  to  which  a  pre-emption  or  homestead  claim  may 
not  haye  attached,  at  the  time  the  line  of  said  road  is  definitely 
fixed."     12  St.  at  Large,  492,  §  3. 

In  the  latter  we  find  these  words : 

"  And  whenever,  on  the  line  thereof,  the  United  States  have 
fall  title,  not  reserved,  sold,  granted,  or  otherwise  appropriated, 
and  free  from  pre-emption  or  other  claims  or  rights  at  tne  tmie  the 
line  of  said  road  is  dennitely  fixed,  and  a  plat  thereof  filed  in  the 
office  of  the  commissioner  of  the  eeneral  land  office,  and  whenever, 
or  prior  to  said  time,  any  of  said  sections,  or  parts  of  sections, 
shall  have  been  granted,  sold,  reserved,  occupied  by  homestead 
settlers,  or  pre-empted  or  otherwise  disposed  of,  other  lands  shaU 
be  selected  by  saia  company  in  lieu  thereof,  under  the  direction  of 
the  Secretary  of  the  Interior,  in  alternate  sections,  and  designated 
by  odd  numbers,  not  more  than  ten  miles  beyond  the  limits  of 
said  alternate  sections." 

The  question  is  as  to  the  intent  of  Congress  in  these  acts ;  for  as 
to  its  power  as  owner  to  dispose  of  these  lands  as  it  pleases  there 
can  be  no  question.  In  Missouri,  K.  &  T.  B.  Co.  v.  Kansas  Pac. 
R  Co.,  97  17.  S.  497,  the  supreme  court  said : 

'^  It  is  always  to  be  borne  in  mind  in  construing  a  congressional 
grant  that  the  act  by  which  it  is  made  is  a  law  as  well  as  a  convey- 
ance, and  that  such  effect  must  be  given  to  it  as  will  carrv  out  the 
intent  of  Congress.  That  intent  should  not  be  defeated  by  applv- 
iDg  to  the  grant  the  rules  of  the  common  law,  which  are  properlv 
applicable  only  to  transfers  between  private  parties.  To  tne  valid- 
ity of  such  transfers  it  may  be  admitted  that  there  must  exist  a 
present  power  of  identification  of  the  land,  aud  that  where  no 
such  power  exists  instruments  with  words  of  present  grant  are 
operative,  if  at  all,  only  as  contracts  to  convey.  But  the  rules  of 
the  common  law  must  yield  in  this,  as  in  all  other  causes,  to  the 
legislative  will.'' 

We  are  not  limited,  therefore,  to  the  technical  force  and  mean- 
ing of  terms  as  used  in  conveyances  and  contracts  between  indi- 
vidnak.  We  must  construe  this  act  as  any  other  law  of  Congress, 
and  ascertain  from  iQ  means  at  command  the  intent  of  the  legis- 
lator. Stress  is  laid  on  the  use  of  the  word  ^^  granted  "  in  the  one 
act,  and  its  omission  from  the  other.  This  word  it  is  claimed  has 
a  well-recognized  meaning  in  the  land  legislation  of  Congress,  dis- 
tinct from  "sale,"  "pre-emption,"  and  "homestead."  Its  use 
indicates  the  intention  of  future  grants  within  this  Territory,  and 
notifies  the  grantee  that  such  future  grants,  if  made  before  its 
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definite  location,  will  have  precedence.    In  fact  it  reserves  from 
this  all  such  future  grants.    The  vastness  of  this  grant,  and  the 
wide  range  given  for  the  location  of  the  road,  are  suggested  as 
reasons  why  Congress  increased  the  exceptions  previouslj  made  in 
the  Union  Pacific  act.    The  fact,  as  stated,  that  this  is  the  only 
land-grant  act  in  which  this  word  is  used  in  a  similar  connection 
is  noticed  as  evidence  of  the  intent.    At  the  hearing,  the  argu- 
ments in  favor  of  these  views  were  forcibly  presented,  and  seemed 
to  me  very  persuasive.    Subsecjfuent  reflection  has  led  me  to  a  dif- 
ferent conclusion.    I  state  briefly  my  reasons.    The  decision  in 
97  TJ.  S.,  €v^a^  places  all  land-grant  roads  on  the  same  plane, — 
and  that  a  different  one  from  that  occupied  by  settlers  and  private 
purchasers, — and  settles  all  conflicts  of  title  by  a  rule  clear,  simple, 
and  just,  viz.,  priority  of  grant.    Congress  may  fairlv  be  regarded 
as  standing  indifferent  between  all  roads,  and  intending  to  apply 
this  just  and  simple  rule  of  priority  as  between  successive  benenci- 
aries.    Before  any  departure  from  such  intent  is  adjudged,  the 
fact  should  be  made  clear.    The  burden  is  on  the  later  beneficiary 
averring  such  departure.    The  language  of  each  act  is  broad,  and 
covers  every  possible  disposition  by  the  government  intermediate 
the  act  and  tne  location :  ''  Sold,  reserved,  or  otherwise  disposed 
of ,'*  in  one  ;  "  reserved,  sold,  granted,  or  otherwise  appropriated," 
in  the  other.    Is  any  term  br^der  or  more  comprenensive  than 
"  disposed  of  "  ?    Used  in  a  similar  private  contract  between  indi- 
viduals, would  any  one  doubt  the  sweep  of  the  exception  f    Yet 
the  supreme  court  ruled  that  it  did  not  except  ^^  any  portion  of 
the  designated  lands  for  the  purpose  of  aiding  in  the  construction 
of  other  roads."    Counsel  would  limit  the  scope  of  the  term  on 
the  principle  no^^^t^r  a  sodis.     The  use  of  the  qualifying  word 
^^  otherwise"  makes  against  the  application  of  that  principle.    But, 
giving  it  full  force,  is  not  a  grant  a  disposition  kindred  to  a  sale, 
if  not  a  reseruation  ?    Counsel's  argument  rests  on  the  technical 
force  of  the  phraseology,  while  I  understand  the  supreme  court  to 
base  the  rule  on  the  presumed  attitude  of  Congress  towards  such 
public  improvements.    While  the  ^nt  is  vast,  the  line  to  be  con- 
structed in  order  to  earn  it  is  continental.    The  ffrant  was  made 
because  Congress  believed  the  public  good  required  the  road,  and, 
in  view  of  tiie  length  of  the  line,  the  character  of  the  country 
through  which  it  was  to  pass,  the  paucity  of  settlements  therein, 
and  the  supposed  difficulties  in  the  operation  of  a  road  in  that 
northern  latitude,  it  is  fairer  to  presume  that  Congress  intended 
the  freest  bounty,  rather  than  to  believe  that  it  Durdened  the 
grant  with  extra  exceptions,  which,  when  construction  became 
feasible,  might  largely  aenlete  it  of  value.     Further,  Congress  had 
in  thought  at  the  time  other  railroad  grants,  and  in  the  first  pro- 
viso made  special  provision  therefor,    it  there  deducted  from  this 
grant  any  lands  theretofore  granted  to  any  road  whose  line  should 
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Srove  to  "be  upon  the  same  general  route,  and  authorized  consoli- 
ation  of  companieB.  Without  consolidation,  the  !N^orthern  Pacific 
would  fail  of  such  lands,  and  that  without  any  right  of  indemnity 
elsewhere  along  its  line.  If  further  special  provision  for  conflict 
with  other  land  grants  was  intended,  would  not  such  intention 
have  been  made  manifest  by  further  proviso,  or  at  least  by  lan- 
guage of  unmistakable  import  i  I  can  out  think  the  rule  laid  down 
m  97  TJ.  8.,  eupraj  applicable  to  the  Northern  Pacific  land  grant, 
and  therefore  must  hold  that  its  title  to  the  lands  in  place  ante- 
dates that  of  the  defendant. 

But  it  is  said  that  the  Northern  Pacific  is  estopped  from  claim- 
ing title  to  these  lands.  The  defendant  claims  title  by  foreclosure 
of  a  mortgage  given  by  the  St.  Paul  &  Pacific  Co.  of  date  April  1, 
1871.  At  the  time  of  the  passi^  of  the  act  of  March,  EsromL  fbom 
1871,  as  well  as  at  the  time  of  the  execution  of  the  o^^a;^^ 
mortgage  just  referred  to,  the  Northern  Pacific  Co.  was  the  owner 
of  substantially  all  the  stock  in  the  St.  Paul  &  Pacific  Co.,  elected 
its  directors,  and  controlled  its  actions.  The  act  of  March,  1871, 
was  passed  at  the  instance  of  the  Northern  Pacific.  The  bonds 
secured  by  said  mortgage  were  negotiated  by  a  committee  repre- 
senting the  mortgagor,  but  really  named  by  the  Northern  Pacific 
Co.  The  bonds  were  headed :  ^^  First  mortgage  bond  upon  348 
miles  of  railroad  and  2,217,200  acres  of  land.''  The  bond  also  re- 
ferred to  the  accompanying  mortgage,  and  its  recitals,  so  far  as  they 
bear  on  this  matter,  are  as  follows : 

''  And  which  conveys  also  to  the  said  trustees  all  the  right,  title, 
and  interest  which  the  company  last  aforesaid  now  has,  or  shall  or 
may  hereafter  acquire,  by  tne  construction  of  said  railroads,  or  any 
part  thereof,  or  otnerwise,  in,  to,  or  concerning  certain  lands  situate 
m  the  said  State,  which  were  heretofore  granted  by  the  Congress 
of  the  United  States  to  aid  in  the  construction  of  such  railroads,  by 
acts  of  the  said  Congress  approved,  respectively,  March  3,  1857, 
March  3,  1865,  and  March  3,  1871,  the  extent  and  aggregate  area 
of  such  lands  to  which  said  company  will  become  entitled  by  the 
construction  of  said  railroads,  under  existing  legislation,  being  esti- 
mated at  two  millions  two  hundred  and  seveenteen  thousand  and 
two  hundred  acres,  more  or  less." 

The  granting  part  of  the  mortgage  alluded  to  the  lands  in  the 
following  terms : 

'^  And  also  all  right,  title,  and  interest  which  said  party  of  the 
first  part  now  has,  and  all  right,  title,  and  interest  which  the  said 
party  of  the  first  part,  its  successors  or  assigns,  shall  or  may  at  any 
time  hereafter  acquire,  by  reason  of  the  construction  of  said  rail- 
roads, or  of  either,  or  of  any  part  of  either  thereof,  or  otherwise,  in, 
to,  or  concerning  the  lands  situate,  lying,  and  being  in  the  State  of 
Minnesota,  whi^  are  embraced,  or  intended  to  be  embraced,  in  the 
grants  aforesaid,  or  either  of  them,  made  by  the  Congress  of  the 
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United  States  to  the  former  Territory  and  present  State  of  Minne- 
sota by  the  acts  of  said  Congress  hereinbefore  mentioned,  or  either  of 
them,  and  which  have  been  granted  by  said  State  to  the  party  of 
the  first  part,  or  shall  or  may  be  granted  or  conveyed  to  the  said 
party  of  the  first  part,  its  saccessors  or  assigns,  to  aid  in  the  con- 
struction of  the  said  lines  of  railroad,  or  of  either  or  of  any  part 
of  eithet  thereof." 

In  order  to  make  the  number  of  acres  named,  the  grant  must 
have  been  full.  Now,  I  fail  to  see  how  anything  done  before  the 
issue  of  these  bonds  can  have  any  bearing  on  the  matter  of  estoppel. 
If  the  Nortliern  Pacific  owned  both  properties,  why  could  it  not 
secure  any  legislation  it  wished  in  reference  to  either  without 
wron^ng  any  one  ?  Perhaps  the  change  in  location  of  branches 
may  have  been  to  the  interest  of  the  Northern  Pacific,  but  it  was 
no  more  than  taking  money  out  of  one  pocket  and  putting  it  in 
another.  All  belonged,  both  befoi*e  and  after  the  change,  to  the 
Northern  Pacific.  Assuming  that  the  Northern  Pacific  is  respon- 
sible for  the  representations  m  the  bonds  and  mortgage  as  having 
put  the  words  in  the  mouth  of  the  mortgagor,  I  cannot  think  tliere 
IS  anything  in  them  to  preclude  it  from  asserting  any  legal  title  it 
ma^  have  to  these  lands.  The  representation  was  in  terms  only  an 
estimate.  The  line  of  the  road  had  not  been  definitely  located.  Its 
exact  length  could  not  be  positively  affirmed.  The  distance  ^ven 
was  of  course  only  an  approximation.  The  grant  was  proportioned 
to  the  length.  Suppose  there  had  been  no  conflict  of  grant,  and 
the  road,  as  built,  had  fallen  short  eight  miles  of  the  distance 
named,  would  the  Northern  Pacific  have  been  bound  to  make  up 
the  deficiency  in  the  area  of  the  grant?  Parties  are  assumed  to  act 
and  negotiate  on  the  basis  of  a  knowledge  of  general  and  notorious 
facts.  The  acts  under  which  the  grant  was  made  were  named  in 
the  instruments.  The  extent  and  limitations  of  the  grant  were  thus 
declared.  Nowhere  is  it  sug^sted  that  the  grant  would  be  satis- 
fied by  the  lands  in  place,  and  no  recourse  necessary  to  the  indem- 
nity limits.  It  was  generally  known  that  the  country  along  the 
proposed  line  was  sparsely  occupied.  It  may  have  been  expected 
that  little  recourse  would  be  necessary  to  the  indemnity  limits,  but 
the  facts  were  stated,  and  the  purcnaser  of  the  bonds  took  his 
chances  thereon.  But  counsel  urge,  according  to  the  present  claim 
of  the  Northern  Pacific,  the  lands  within  its  limits  were  not  in- 
cluded in  the  St.  Paul  &  Pacific  grant,  and  therefore  for  them 
there  could  be  no  indemnity.  Assume  tliat  such  is  the  correct 
consti-uction,  ^et  the  representation  contains  no  intimation  that  the 
Northern  Pacific  intended  to  waive  its  legal  rights.  Nothing  was 
concealed.  The  sources  of  title  were  disclosed.  The  limitations 
therein  were  patent.  If  assurance  from  the  Northern  Pacific  was 
desired,  it  should  have  been  asked.  The  purchasers  took  all 
chances  as  to  the  construction  of  either  road,  and  were  bound  to 
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assame  that  each  would  claim  and  receive  its  legal  right.  To  su^ 
taia  an  estoppel  under  these  circumstances  would  carry  the  doctrine 
far  beyond  any  adjudicated  case,  as  well  as  beyond  the  demands  of 
equity  and  justice. 

I  turn  now  to  the  consideration  of  the  contest,  so  far  as  it  relates 
to  lands  within  the  withdrawal  limits  of  the  Northern  Pacific.  On 
August  13, 1870,  a  map  of  the  general  route  to  the  western  bound- 
ary of  Minnesota  was  nled  in  the  interior  department,  and  a  with- 
drawal made  by  that  department.  Subsequently,  and  on  October 
12, 1870,  an  amended  map  of  general  route  was  filed  and  a  second 
withdrawal  made.  This  second  withdrawal  is  the  only  one  to  be 
considered,  for  lands  not  within  its  limits  were  restored.  This 
withdrawal  was  before  the  act  of  1871.  Was  the  srant  made  by 
that  act  inoperative  within  its  limits?  The  withdrawal  was  in 
terms  '^  from  sale,  pre-emption,  homestead,  and  other  disposal." 
Tlie  act  of  1857  contains  this  proviso : 

"And  provided,  further,  that  any  and  all  lands  heretofore  re- 
served to  the  United  States  by  any  act  of  Congress,  or  in  any  other 
manner  by  competent  authority,  for  the  purpose  of  aiding  in  any 
object  of  internal  improvement,  or  for  any  other  purpose  whatso- 
ever, be,  and  the  same  are  hereby,  reserved  to  the  United  States 
from  the  operation  of  this  act,  except  so  far  as  it  may  be  found 
necessary  to  locate  the  routes  of  said  railroads  and  branches  through 
such  reserved  lands,  in  which  case  the  right  of  way  only  shall  be 
granted,  subject  to  the  approval  of  the  r resident  of  the  United 
States."     11  St.  at  Large,  196. 

The  act  of  1865  contains  a  similar  provision,  and  the  act  of  1871 
provided  that  the  grant  "  be  taken  in  the  same  manner,  along  said 
altered  lines,  as  is  provided  for  the  present  lines  by  existing  laws," 
so  lands  reserved  n'om  disposal  by  competent  authority  at  tnat  date 
were  in  terms  excepted  from  the  grant.  Both  the  validity  and  ex- 
tent of  this  withdrawal  are  challenged.  It^  invalidity  is  asserted  on 
the  ground  that  no  map  of  the  entire  general  route  to  the  Pacific, 
but  only  of  that  portion  extending  to  the  western  boundary  of 
Minnesota,  had  been  filed,  and  the  case  of  Bailroad  Co.  v.  Herring, 
110  U.  S.  27,  is  cited.  I  do  not  think  that  case  in  point,  or  the 
reason  sufficient.  In  that  case  the  contest  was  between  the  rail- 
road company  and  parties  making  private  entries  of  lands  within 
the  indemnity  limits.  No  withdrawal  had  in  fact  been  made,  and 
only  a  map  of  part  of  the  route  filed.  The  court  held  that  no 
right  of  selection  of  indemnity  lands  accrued  until  the  amount  to 
be  selected  had  been  ascertained  by  the  definite  location  of  the  , 
entire  route ;  that  the  filing  of  a  partial  map  did  not  operate  as  a  i 
withdrawal,  or  compel  a  withdrawal,  and,  tnere  having  been  no 
withdrawal,  the  right  of  private  entry  was  undisturbed.  I  do  not 
understand  it  to  deny  Uie  power  of  withdrawal  or  its  effect  if 
made.    It  surely  is  no  reversal  of  prior  decisions  in  respect  to 
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withdrawals.  The  matter  of  withdrawals  was  fully  considered  in 
the  Des  Moines  Eiver  Grant  Cases.  Wolcott  v.  Des  Moines  Co., 
5  Wall.  681 ;  Williams  v.  Baker,  17  Wall,  144 ;  Homestead  Co.  v. 
Railroad  Co.,  Id.  153 ;  Wolsey  v.  Chapmau,  101  U.  S.  755 ;  Du- 
buque R.  Co.  V.  Des  Moines  K  Co.,  109  U.  8.  329. 

The  grant  in  those  cases  was  as  follows : 

"  For  the  purpose  of  aiding  said  territory  to  improve  the  navi- 

fition  of  the  Des  Moines  river  from  its  mouth  to  the  Raccoon 
ork,  so  called,  in  said  territory,  one  equal  moiety,  in  alternate 
sections,  of  the  public  lands,  in  a  strip  five  miles  in  width,  on  each 
side  of  said  river." 

^o  withdrawal  was  in  terms  authorized,  yet  a  withdrawal  was  in 
fact  made  extending  not  merely  to  the  Raccoon  Fork,  but  above 
it,  to  the  northern  boundary  ot  the  territory.  The  supreme  court 
held  that  the  i^rant  onlv  extended  to  the  Kaccoon  Fork,  but  sus- 
tained the  validity  of  the  entire  withdrawal  In  5  Wall.,  supra^ 
the  court  said : 

^'  It  has  been  argued  that  these  lands  had  not  been  reserved  by 
competent  authority,  and  hence  that  the  reservation  was  nugatory. 
As  we  have  seen,  they  were  reserved  from  sale  for  the  spnecial  pur- 

Eose  of  aiding  in  the  improvement  of  the  Des  Moines  river,  nrst, 
y  the  Secretary  of  the  Treasury,  when  the  land  department  was 
under  his  supervision  and  control,  and  again  by  the  Secretary  of 
the  Interior  after  the  establishment  of  this  department,  to  which 
the  duties  were  assigned,  and  afterwards  continued  by  this  depart- 
ment under  instructions  from  the  President  and  Cabinet.  Besides^ 
if  this  power  was  not  competent,  which  we  think  it  was  ever  since 
the  establishment  of  the  land  department,  and  which  has  been  ex- 
ercised down  to  the  present  time,  the  grant  of  eighth  of  August, 
1846,  carried  along  with  it,  by  necessary  implication,  not  only  the 

1>ower,  but  the  duty,  of  the  land-office  to  reserve  from  sale  the 
ands  embraced  in  the  grant ;  otherwise  its  object  might  be  utterly 
defeated.    Hence,  immediately  upon  a  grant  being  made  by  Con- 

fress  for  any  of  tnese  public  purposes,  to  a  State,  notice  is  given 
y  the  commissioner  of  the  lana-omce  to  the  registers  and  receivers 
to  stop  all  sales,  either  public  or  by  private  entry.  Such  notice 
was  given  the  same  day  the  grant  was  made,  in  1856,  for  the 
benefit  of  these  railroads." 

And  also,  in  the  same  case,  it  was  held  that  a  railroad  grant 
of  like  import  with  that  in  question  here  was  not  operative  with- 
in the  limits  of  the  withdrawal. 

Again,  the  extent  of  the  withdrawal  is  challenged.  While  no 
^^^  ^^  express  direction  or  withdrawal  is  found  in  the  North- 
wirHwuLWiST  ern  Pacific  act,  yet  its  language  contemplates  a  with- 
oomxDKum.  j^awal,  but  only  from  "sale,  entry,  and  pre-emp- 
tion," and  therefore  impliedly  forbids  a  withdrawal  for  any 
other  purpose,   and  the  case  of   Kansas  Pac.   R.  Co.  v.  Dim- 
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meyer,  113  U.  S.  629,  is  cited  as  authority.  That  case  decides 
that  where  an  act  directs  the  Secretary  of  the  Interior,  upon 
the  filing  of  a  map  of  general  route,  to  withdraw  certain  lands 
from  ^'  sale,"  the  fihng  of  the  map  has  no  further  force  than  to 
carry  into  dOEect  the  law,  and  does  not  operate  as  a  withdrawal  from 
homestead  and  pre-emption.  Sapressio  tmivs  e^t  eoBdusio  al- 
terivs  was  invoked.  But  here  there  was  no  express  direction  of 
withdrawal.  The  general  powers  of  the  land  department  were  not 
limited.  The  witndrawal  was  in  fact  made.  It  was  in  existence 
and  a  public  record  in  the  offices  at  Washington  at  the  time  the 
act  of  1871  was  passed.  Congress  may  be  presumed  to  have  acted 
with  knowledge  of  this  fact.  If  it  had  intended  to  stamp  with  the 
seal  of  dianprobation  this  act  of  the  land  department  as  a  usurpa- 
tion of  autnority,  it  could  easily  have  expressed  that  intent  in  clear 
and  unmistakable  terms.  On  the  contrary,  its  langua^  seems 
rather  an  approval  of  the  action  of  diat  department,  and  to  make 
a  grant  subject  to  the  reservations  created  thereby.  I  can  come 
to  no  other  conclusion  than  that  the  withdrawal  was  valid,  and 
that  the  grant  to  the  St.  Paul  &  Pacific  never  had  operative  force 
within  its  limits. 

The  only  remaining  lands  are  those  outside  these  withdrawal 
limits,  but  within  the  indemnity  limits  of  the  Northern  Pacific. 
As  to  them  but  a  word  is  necessary,  ^o  rights  are  acquired  until 
selection.  Ryan  v.  Railroad  Co.,  99  U.  S.  382 ;  Grinnell  t;.  Rail- 
road Co.,  103  IT.  S.  739.  No  prior  selection  on  the  part  of  the 
Korthem  Pacific  is  shown.  Its  claim  that,  as  the  holder  of  the 
prior  grant,  it  has  a  reasonable  time  in  which  to  make  a  selection, 
if  good  in  law,  which  I  doubt,  is  not  sustained  by  the  facts. 

A  decree  will  therefore  be  entered  in  favor  of  the  Northern 
Pacific  Co.  as  to  all  lands  within  its  place  limits,  and  also  within 
the  limits  of  the  withdrawal  of  October  12,  1870,  and  dismissing 
the  supplemental  bill  of  the  St.  Paul,  Minneapolis  &  lUllismitoba 
R.  Co.  at  its  costs.  The  case  will  be  referred  to  a  master  to  report 
the  lands  coming  within  the  limits  named. 

Public  Lands — Judicial  Ccntrol  of  Official  Actiorii — Aa  a  means  of  control- 
ling the  official  action  of  public  officers,  in  a  matter  affecting  private  rights, 
the  writ  of  Injunction  is  the  correlative  of  the  writ  of  mamdamtu;  and 
wheneyer  in  such  case  the  latter  will  issue  to  compel  affirmative  action,  the 
former  may  issue  to  restrain  the  same;  but  neither  can  be  used  to  control  or 
direct  official  judmient  or  discretion.  Eoehler  o.  Sarin  et,  al,  (U.  8.  C.  C. 
Oregon),  25  Fed.  Repr.  161. 

Same — Injunetioni  when  will  not  issue  to  restrain  Register  and  Re- 
caiver. — An  injunction  will  not  issue  to  restrain  the  register  and  receiver 
from  receiving  and  allowing  applications  to  enter  certain  lands  within  their 
district,  although  it  may  appear,  in  the  judgment  of  the  court,  that  the 
same  belong  to  the  plaintiff  by  legislative  grant,  so  long  as  there  is  room 
for  difference  of  opinion  on  the  question,«or  its  determination  involves  the 
exercise  of  official  ju^;ment.  Eoehler,  Receiver,  v,  Btfin  et  oL  (U.  6.  C.  C. 
Oregon,  1885),  25  Fe£  Repr.  161. 

25  A.  &  E.  R.  Gas.— 8 
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Land  Q rants— Land  outside  of  State  to  which  it  is  granted ■— Can  land 
not  within  the  limits  of  the  State  of  Minnesota  be,  consistently  with  the 
policy  of  the  United  States  Government,  held  under  a  land  grant,  for  the 
purpose  of  railroad  construction,  made  to  the  Territory  of  Minnesota  under 
the  act  of  March  3,  1857,  quare,  St.  Paul,  M.  <&  M.  R.  Co.  n,  Phelps,  26  Fed. 
Repr.  669  (U.  S.  C.  C.  Min.,  1886). 

Qrant  of  Way  across  Stream  includes  Right  to  bulid  Bridges — Where 
a  legislative  grant  of  a  right  of  way  to  a  railroad  prescribes  a  route  which 
crosses  a  navigable  stream,  such  grant  necessarily  includes  the  right  to 
build  a  bridge  over  such  a  stream.  People  o.  Potrero,  etc.,  R.  Co.,  7  Pac. 
Repr.  446. 

Land  Patent — Repealing  Statutes — A  patent  contained  the  declaration 
that  it  was  issued  in  pursuance  of  two  certain  acts  of  Congress,  passed  May, 
1844,  and  in  May,  1864,  respectively.  The  former  was  a  general  town-site 
law ;  the  latter  was  a  local  and  special  act.  In  July,  1864,  and  ten  months 
previous  to  the  entry  of  the  patent.  Congress  enacted  another  seneral  town- 
site  law;  this  last  statute  contained  the  following  repealing  clauses:  '*  The 
act  entitled  *  An  act  for  the  relief  of  the  citizens  of  towns  upon  the  lands  of 
the  United  States,  under  certain  circumstances,'  May  28,  1844,  and  all  other 
acts  and  parts  of  acts  inconsistent  with  this  act,  be  and  the  same  are  hereby 
repealed."    Vol.  18,  ch.  206,  p.  848,  U.  S.  Statutes  at  Large. 

It  was  contended  that  this  repealing  provision  swept  away  both  of  the 
previous  acts,  and  for  this  reason  the  patent  was  void  and  conveyed  no 
legal  title  whatever.  HM^  that  the  law  does  not  favor  repeals  by  impli- 
cation. The  general  legislative  intent  to  substitute  the  new  for  the  old  law 
must  clearly  appear.  A  stronger  repugnancy  is  necessary  where  the  repeal  of 
a  prior  special  act  is  claimed  to  result  from  the  subsequent  passage  of  a  gen- 
eral law.  That  the  reluctance  to  recognize  a  repeal  by  implication,  in  the 
latter  case,  is  still  greater  when  the  prior  statute  is  not  merely  local  or 
special  in  its  operation,  but  also  relates  to  a  purely  local  subject.  Schwenke 
e.  Union  Depot  <&  Railroad  Co.,  7  Colo.  612,  citing  Ottawa  e.  Lasalle 
Co.,  12  m.  889;  Conley  tffol.  v.  Supervisors,  2  W.  Ya.  416;  Brown  v.  Co. 
Commissioners,  21  Pa.  St.  48;  Blain  e.  Baily,  26  Ind.  166;  Williams  «. 
Pritchard,  4  T.  R.  2. 

Land  Qrant—When  vested.— The  words  '<  that  there  be  and  is  hereby 
granted/*  in  the  act  of  Congress  of  March  8,  1871,  granting  lands  to  the 
Southern  Pacific  R.  Co.  of  Califomiap  constituted  a  present  grant  that  could 
only  be  defeated  by  a  failure  to  perform  the  conaitions  subsequent,  and, 
upon  proper  proceedings,  to  take  advantage  of  the  failure  to  perform  them; 
and  the  general  right  to  the  land,  subject  to  the  exceptions  found  in  the  act, 
vested  at  the  date  of  the  passage  of  the  act,  March  8,  1871,  and  attached  to 
the  specific  lands  at  the  moment  of  the  filing  of  the  plat  in  the  office  of  the 
commissioner  of  the  general  land-office,  as  provided  by  section  8  of  the 
act,  on  April  8,  1871,  and  from  the  latter  date  it  was  not  in  the  power  of 
any  officers  of  the  government,  by  any  action  of  theirs,  to  divest  or  in  any 
way  limit  or  modifv  the  vested  rishts  of  the  comj^y.  Southern  Pac.  R. 
Co.  t>.  Dull,  22  Pea.  Repr.  489,  citing  Southern  P.  K.  Co.  «.  Orton,  6  Sawy. 
198;  Schulenberg  V.  Harriman,  21  Wall.  60;  Leavenworth,  etc.,  R  Co.  v. 
U.  S.,  92  U.  S.  741 ;  Railroad  Co.  o.  Smith,  9  Wall.  96;  Ryan  v.  Central  P.  R 
Co.,  6  Sawy.  262,  affinned,  99  U.  S.  883;  Central  P.  R  Co.  e.  Dyer,  1  Sawy. 
641;  Knevals  e.  Hyde,  20  Alb.  Law  J.  870;  Van  Wyck  n,  Knevals,  106  U.  S. 
860;  8.  c,  10  Am.  &Eng.  R  R  Cas.  664. 

Possession  of  Lands— Recovery ;  Complaint — Judgment  for  Damages  for 
Trespass  sustained! — Although  complaint  contains  averments  and  demand 
of  judgment  appropriate  for  a  recovery  of  possession  of  lands,  and  appears 
to  have  been  framed  for  that  purpose,  yet  if  it  also  contains  what  is  neces- 
sary to  an  action  for  trespass  on  lands,  and  if  on  the  trial  the  evidence  does 
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not  show  a  right  to  recover  as  in  ejectment,  and  does  show  a  right  to  recover 
as  in  trespass,  a  verdict  and  judgment  for  damages  for  trespass  may  be  sus- 
tained.    Harrison  o.  Brooklyn,-  etc.,  Co.  (New  York,  1885),  1  Cent.  Repr.  512. 

Land  Qrant  held  not  a  New  Qrant,  but  an  Extension  of  an  Old  Qranti — 
The  act  of  April  10,  1869,  16  Stat.  45,  **to  renew  certain  grants  of  land  to 
the  State  of  Alabama,"  which  were  granted  by  the  act  of  June  8,  1856,  11 
Stat.  17,  is  not  to  be  construed  as  a  new  and  original  grant,  but  as  an  exten- 
sion of  the  time  named  in  the  original  act  for  the  completion  of  the  railroads 
referred  to  in  it.  Doe  v.  Larmore,  116  U.  8. 198;  St.  Louis,  Iron  Mountain 
&  Southern  R.  Co.  v,  McGee,  115  U.  S.  469,  affirmed  and  applied. 

Homestead  Claimant  cannot  acquire  Title  after  Location  of  Railroad. — 
When  the  road  is  actually  located,  or  when  by  the  terms  of  the  act  in  ques- 
tion specific  lands  are  panted  to  a  railroad  company,  no  one  can,  of  course, 
subsequently  acquire  title  under  a  homestead  claim.  Atchison,  T.  &  S.  F. 
R.  Co.  V,  Boll,  24  Kans.  673;  s.  c,  5  Am.  &  Eng.  R.  R.  Cas.  412;  Burling- 
ton 9.  Mo.  River  R.  Co.  v.  Lawson,  10  Am.  &  Eng.  R.  R.  Cas.  548;  Southern 
Pacific  R.  Co.  f>.  Dull  et  al.,  tupra  ;  Walden  v,  Knevals,  supra. 

Patents* — When  there  is  a  contest  between  a  railroad  company  and  a  home- 
stead claimant  before  the  land  officers  as  to  the  title  to  certain  land,  and  a 
decision  is  rendered  adverse  to  the  company  from  which  no  appeal  is  taken, 
whereupon  a  patent  issues,  the  company  is  thereafter  estoppea  to  deny  the 
patentee's  title.  Kansas  Pac.  R,  Co.  o.  Dunmeyer,  24  Kans.  725 ;  s.  c,  5  Am. 
A  Eng.  B.  R.  Cas.  417. 

Compromises. — ^Compromises  between  railroad  companies  and  homestead 
claimants  are  always  looked  upon  by  the  courts  with  favor.  Atchison,  T. 
4fe  S.  F.  R.  Co.  V.  Starkweather,  21  Kans.  322. 

When  TKIe  under  Homestead  Laws  superior  to  that  acquired  by  Rail- 
road Company  under  Congressional  Land  Grant. — The  authorities  are  unan- 
imous to  the  effect  that  when  a  valid  homestead  claim  accrues  to  a  settler 
upon  land  before  the  location  of  the  railroad,  such  claims  will  take  pre- 
cedence of  the  railroad  company's  title  to  the  land  under  a  congressional 
land  gmnt.  Stalnaker  o.  Morrison,  6  Neb.  368;  Stark  9.  Baldwin,  7  Neb. 
114;  Winona  &  St.  Peter  R.  Co.  «.  Randall,  10  Am.  <&  Eng.  R.  R  Cas.  558; 
Missouri,  K.  &  T.  R.  Co.  9.  Noyes,  25  Kans.  340;  s.  c,  5  Am.  &  Eng.  R.  R. 
Cas.  840. 

Homestead  Claimant  must  file  Claim. — ^Mere  entry  and  possession  of  the 
land  by  the  homestead  claimant  is  not,  however,  sufficient.  He  must  have 
filed  in  the  local  land-office  a  homestead  claim.  Weaver  «.  Fairchild,  50  Cal. 
360 ;  Atchison,  T.  &  8.  F.  R  Co.  v.  Mecklin,  28  Kans.  167 ;  Atchison^  T.  & 
S.  F.  R  Co.  «.  Pracht,  12  Am.  &  Eng.  R  R.  Cas.  267.  If  such  homestead 
claim  describes  the  land  erroneously,  it  appears  that  the  entry  may  subse- 
quently be  corrected,  and  in  this  event  the  title  of  the  claimant  is  superior 
to  that  of  a  railroad  company  locating  its  road  prior  to  the  correction. 

Effect  of  Abandonment  of  Homestead. — ^The  mere  act  of  settling  upon  the 
land  and  filing  a  claim  under  the  homestead  laws  prior  to  the  location  of 
the  railroad  is  sufficient  to  prevent  any  title  ever  vesting  in  the  railroad  com- 
pany, though  the  land  may  be  actually  abandoned  by  the  claimant.  Over- 
ruling: Elmfllie  v.Toung,  24  Kans.  732;  8.  c,  5  Am.  &  Eng.  R  R  Cas.  422. 
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{Law  Beport^  11  H.  L.  4S.)  « 

A  railway  company  were  by  their  act  authorized  among  other  things  to 
carry  cattle,  and  allBo  to  purchase  by  agreement  (in  addition  to  the  umda 
which  they  were  empowered  to  purchase  compulsonly)  any  lands  not  exceed- 
ing in  the  whole  fifly  acres,  in  such  places  as  should  oe  deemed  eligible,  for 
the  purpose  of  proyiding  sidditional  stations,  yards,  and  other  conveniences 
for  receiTinff,  loading,' or  keeping  any  cattle,  goods,  or  things  conveyed  or 
intended  to  oe  conveyed  by  the  railway,  or  for  making  convenient  roads  or 
ways  thereto,  or  for  any  other  purposes  connected  with  the  undertakings 
which  the  company  should  judge  reouisite.  The  company  were  also  empow- 
ered to  sell  sucn  additional  lands  ana  to  purchase  in  lieu  thereof  other  landa 
which  they  should  deem  more  eligible  for  the  aforesaid  purposes,  and  so  on 
from  time  to  time.  The  act  contained  no  provision  for  compensation  in 
respect  of  lands  so  purchased  by  agreement 

Under  this  power  the  company  some  years  after  the  expiration  of  the  com- 
pulsory powers  bought  land  adjoining  one  of  their  stations  and  used  it  as  a 
yard  or  aock  for  their  cattle  traffic.  To  the  occupiers  of  houses  near  the 
station  the  noise  of  the  cattle  and  drovers  was  a  nuisance  which,  but  for  the 
act,  would  have  been  actionable.  There  was  no  negligence  in  the  mode  in 
which  the  company  conducted  the  business. 

Hdd^  reversing  the  decisions  of  the  Court  of  Appeal  and  of  North,  J.,  that 
the  purpose  for  which  the  land  was  acquired  beinff  expressly  authorized  by 
the  act,  and  being  incidental  and  necessary  to  tiie  authorized  use  of  the 
railway  for  the  cattle  traffic,  the  company  were  authorized  to  do  what  they 
did,  and  were  not  bound  to  choose  a  site  more  convenient  to  other  persons; 
and  that  the  adjoining  occupiers  were  not  entitled  to  an  injunction  to 
restrain  the  company. 

Metropolitan  Asylum  District  v.  Hill,  6  App.  Cas.  198,  distinguished. 

Appeal  from  a  decision  of  the  Court  of  Appeal. 

By  a  special  act  of  1837  (1  Vict.  c.  cxix.)  the  London  & 
Brignton  K.  Co.  (whose  successors  the  appellants  are)  had  the 
usual  compulsory  powers  of  taking  for  their  line  and  works  the 
necessary  portions  of  the  lands  described  in  the  deposited  plans, 
sublect  to  compensation  to  be  made  by  the  company. 

^ect.  82  enacted  that  ^'  it  shall  be  lawful  for  the  said  company 
and  they  are  hereby  empowered  to  contract  with  any  person  or 
corporation  (who  shall  be  willing  to  sell  the  same)  for  tne  purchase 
of  any  lands,  not  exceeding  in  the  whole  fifty  statute  acres,  in 
addition  to  the  lands  hereinoefore  authorized  to  be  taken,  in  such 
places  as  shall  be  deemed  eligible,  for  the  purpose  of  making  and 
providing  additional  stations,  yards,  wharves,  waiting,  loading,  and 
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nnloadii^  places,  warelionses,  and  other  buildings  and  oonveniences, 
for  receiving,  depositing,  loading,  or  keeping  any  cattle  or  any 
goods,  articles,  matters,  or  things,  conveyed  or  intended  to  be  con- 
veyed npon  the  said  railway,  or  for  making  convenient  roads  or 
ways  thereto,  or  for  anj  other  purposes  whatsoever  connected  with 
the  undertaking  by  this  act  authorized,  which  the  said  company 
shall  judge  requisite.''  The  rest  of  the  clause  enabled  persons 
and  corporations  to  sell. 

Sect.  83  authorized  the  company  to  ctoll  such  additional  lands 
or  parts  thereof,  and  to  purchase  other  lands  which  the  company 
should  deem  more  eligible  for  the  purposes  aforesaid,  and  so  on 
from  time  to  time  as  the  company  should  deem  proper. 

Sect.  124  required  the  company  to  sell  superfluous  lands  within 
ten  years  from  the  passing  of  the  act.  By  sect.  127  the  compul- 
sory powers  for  the  purchase  of  lands  ceased  after  two  years.  By 
sect.  129,  if  the  railway  and  works  were  not  made  within  seven 
years  the  powers  ceasea,  with  certain  exceptions.  Sect.  198  au-. 
thorized  the  company  to  nse  locomotive  engines  and  to  convey 
passengers,  cattle,  or  other  animals  and  things. 

The  facts  proved  at  the  hearing  are  set  ont  in  full  in  the  judg- 
ment of  North,  J.  Briefly  they  were  as  follows:  In  1851  the 
appellants,  under  sect.  82,  purchased  between  two  and  three  acres 
of  land  between  their  station  at  East  Croydon  and  Lansdowne 
Bead,  and  for  many  years  used  it  as  garden  ground  for  their  ser- 
vants. In  1881,  Croydon  having  largely  increased  and  the  accom- 
modation for  the  cattle  traffic  being  wholly  insufficient,  the  com- 
pany devoted  the  land  to  the  purposes  of  their  cattle  traffic  and 
constructed  a  yard  or  dock  for  the  cattle  carried  by^  the  railway. 
The  use  of  this  place  by  the  company  bein^  a  nuisance  to  the 
respondents,  the  owners  and  occupiers  of  adioining  houses,  they 
brought  this  action  to  restrain  the  companv  from  carrying  on 
their  cattle  traffic  there  in  such  a  way  as  to  be  a  nuisance  to  the 
respondents. 

North,  J.,  granted  an  injunction,  and  this  decision  was  affirmed 
by  the  Court  of  Appeal  (Baggallay,  Bowen,  and  Fry,  L.J J.). 

The  defendants  appealed. 

-^^^9  Q.C.,  and  ingle  Joyce  for  the  appellants. 
Wultam  BarheTj  Q.C.,  and  Alexcmder  Ybtmg  for  respondents. 

LoBD  Halsbttbt,  L.  0. — ^My  Lords,  in  this  case  the  plaintiff, 
Joseph  Truman,  the  occupier  of  a  house  in  Lansdowne  Boad,  Croy- 
don, and  certain  other  co-plaintiffs,  occupiers  of  houses  facts. 
in  the  vicinity,  complain  of  the  defendants,  that  in  the  year  1881 
the  defendants  erected  certain  cattle  pens,  a  cattle  dock  or  yard,  and 
have  from  that  time  to  the  brin^n^  of  the  action  used  them  for 
sheep,  calves,  and  cattle,  daily  and  nightly,  for  the  purpose  of  their 
being  loaded  and  unloaded,  and  have  thereby  caused  great  annoy- 
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ance  to  the  plaintiffs,  and  have  substantial^  interfered  with  their 
comfort  and  enjoyment  itl  the  occupation  of  their  houses. 

Korth,  J.,  before  whom  the  action  was  tried,  found  that  these 
allegations  were  established  by  the  evidence,  and  the  Court  of  Ap- 
QuBSTioM  HAT.  P^  ^as  of  opiuiou  that  that  finding  of  fact  was  sup- 
^'  ported  by  the  evidence.     Neither  the  statement  of 

claim  nor  any  finding  by  the  learned  judge  suggests  that  the  de- 
fendants ^were  guiltv  of  anv  negligence  in  the  use  of  the  cattle  pens 
and  docl^uti,  as  distinguished  &om  the  selection  of  its  site,  and 
the  whole  question  turns  on  the  right  of  the  railway  company  to 
select  and  use  that  site,  although  its  use  may  involve  a  nuisance  to 
the  neighboring  proprietors.  That  question  must  depend  upon  the 
authority  which  I^arliament  has  granted  to  the  railway  company. 

The  ground  upon  which  North,  J.,  has  proceeded  in  that  respect, 
supported  by  the  Court  of  Appeal,  although  for  different  reasons, 
has  Deen,  that  it  being  competent  to  the  company  to  select  another 
site  more  convenient  and  less  injurious  to  the  plaintiffs,  they  have 
selected  a  site  which  has  caused  the  injury  of  which  the  plaintiffs 
complain.  It  cannot  now  be  doubted  that  a  railway  company  con- 
UM  OF  Fuiio-  8*^*^*^  ^^'  ^^  purpose  of  carrying  passengers,  or 
B^lRuim^  goods,  or  cattle,  are  protected  in  the  use  of  the  f  unc- 
▲BUAXBhT.  ^j^jjg  ^|.jj  which  Parliament  has  entrusted  them,  if  the 

use  they  make  of  those  functions  necessarily  involves  the  creation 
of  what  would  otherwise  be  a  nuisance  at  common  law.  Ever 
since  the  decision  of  Bex  v.  Pease,  4  B.  &  Ad.  30,  in  1832,  it  has 
been  established  so  firmly  by  repeated  decisions  that  that  proposi- 
tion is  no  longer  within  the  region  of  controversy,  and  if  these 
cattle  pens  ana  dockyards  had  been  within  the  onginal  limits  of 
deviation,  or  what  was  equivalent  to  the  limits  of  deviation  in 
modem  acts,  when  the  line  was  first  authorized,  and  had  been 
erected  within  those  limits,  I  do  not  understand  that  any  of  the 
learned  judges  would  have  doubted  that  the  company  were  acting 
within  tneir  powers,  and  were  protected  upon  the  principle  I  have 
stated  above.  For  reasons  which  I  will  presently  rive  1  think  the 
same  question  which  arises  now  might  with  equal  plausibility  have 
been  urged  in  that  case.  But  I  pass  on  to  consider  the  distinctions 
which  are  supposed  to  take  this  case  out  of  the  general  principle  to 
which  reference  has  been  mada 

The  original  act  was  passed  in  1837,  and  in  the  year  1881  the 
cattle  pens  and  dockyard  were  erected  and  used.  I  do  not  stay  to 
inquire  whether  they  were  selected  with  a  due  regard  to  the  public 
convenience.  In  the  view  I  take  that  is  an  immaterial  (question,  be- 
.cause  I  think  if  the  company  were  acting  under  their  statutory 
authority,  the  absolute  discretion  of  selecting  the  site  was  in  them ; 
if  they  were  not  they  would,  like  any  other  persons  guilty  of  a 
nuisance,  be  liable  to  be  restrained  from  a  continuance  of  it 
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Now  it  seems  to  have  been  contemplated  bj  the  legislature,  when 
passing  the  original  act,  that  it  might  oecome  necessary,  uttbrtion  or 
as  time  went  on,  to  enable  the  oompan^y^  to  provide  ad-  J5S)moS?*" 
ditional  stations  and  yards  for  receivmg,  loading,  or  '***°"* 
keeping  cattle,  and  for  that  pnrpose  it  enacted  that,  in  addition  to 
the  lands  authorized  to  be  taken  expressly,  the  company  for  such 
purposes  might  acquire  other  land,  but  reetHcted  this  power  of  pur- 
chase  in  several  important  particulars.  The  whole  amount  must 
not  exceed  fifty  acres ;  it  could  only  be  taken  by  voluntary  con- 
tract, and,  as  matter  of  physical  necessity,  it  could  onl^  be  ti^en 
when  it  could  be  used  in  connection  with  and  as  auxiliary  to  the 
railway  authorized  by  the  act. 

I  believe  the  whole  question  must  turn  on  the  effect  to  be  given 
to  the  section  (82)  which  creates  this  flexible  machinery  for  pro- 
viding additional  accommodation,  l^ow  it  seems  hardly  to  admit 
of  argument  that  the  statute  intended  such  additional  accommoda- 
tion, when  provided,  to  form  part  of  and  to  be  used  with  the  rail* 
way,  and,  if  so,  to  share  the  immunity  which  the  railway,  in  its 
original  construction,  would  have  enjoyed  from  actions  levelled  at 
its  use.  It  would  be  strange,  indeed,  if  the  legislature  could  be 
supposed  to  have  authorized  the  railway  to  commit  a  nuisance 
up  to  a  certain  point,  to  have  provided  machinery  for  extending 
the  railway  and  its  use  beyond  that  point,  and  yet  to  have  allowed 
the  further  user  to  be  open  to  an  action  to  restrain  its  use.  As  I 
have  said,  the  very  same  question  which  is  now  urged  might  with 
equal  force  have  been  urged  a^inst  the  original  formation  of  the 
lines,  and  indeed  was  urged,  though  without  efie6t,  in  Bex 
V.  Pease,  4  B.  &  Ad.  30.  The  limits  of  deviation  give  to  the  com- 
panv  a  discretion  as  to  where  they  will  fix  their  fine,  and  in  Bex 
V.  Urease,  4  B.  &  Ad.  30,  it  was  pointed  out  that  the  fine  might 
have  been  made  within  the  limits  of  the  company's  powers,  so 
many  yards  from  the  highway  as  very  much  to  diminish  the  nui- 
sance to  the  traffic,  which  in  that  case  was  the  main  subject  of  com- 
plaint. That  argument,  however,  was  disregarded,  ana  in  none  of 
the  cases,  so  far  as  I  am  aware,  has  it  ever  been  revived,  though  in 
many  cases,  conspicuously  in  Hammersmith  B.  Co.  v.  Brand, 
2  Law  Eep.  4  H.  L.  171,  it  might  have  been  very  plausibly  urged 
that  a  few  feet  further  off  would  sensibly  have  diminished  the 
vibration.  But  in  truth  it  would  be  impossible  to  apply  such  a 
principle :  the  old  notion  of  people  losing  their  rights  of  complaint 
because  tney  come  to  a  nmsance  has  been  long  since  exploded. 
Suppose  the  alternative  site  suggested  in  this  place  to  have  been 
taken.  There  may  be  at  present  no  adjoining  owners  to  Fairfield, 
who  would  be  disturbed  in  their  occupation  by  the  establishment 
of  a  cattle  dock  there,  but  hereafter  houses  may  be  built,  and,  un- 
less some  new  principle  of  law  is  to  excuse  the  railway  company 
from  Hability  for  the  existence  of  the  nuisance,  I  am  at  a  loss  to 
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understand  why  the  future  neighbors  of  Fairfield  will  not  have  as 
ffood  a  right  to  restrain  the  company  as  the  present  occnpiers  of 
Lansdowne  Boad.  It  may  be  not  immaterial  to  observe  that  the 
82d  section  is  eqnallv  applicable  to  passenger  stations  as  to  cattle 
pens,  and  I  can  quite  imagine  that  the  estabushment  of  a  passenger 
station  might  be  a  real  annoyance  to  a  neighborhood  previously  free 
from  the  noise  involved  in  snch  an  establishment.  If  the  ar^- 
ment  addressed  to  us  is  sound  as  to  cattle  pens,  it  would  be  equtuly 
applicable  to  the  creation  of  a  new  passenger  station. 

Korth,  J.,  and  Baggallay,  L. J.,  expressly  base  their  judgment 
upon  the  decision  of  vour  Lonlships'  Hbnse  m  Metropolitan  Asvlum 
District  v.  Hill,  6  App.  Cas.  193.  And  it  is  a  little  singular  to 
observe  that  the  very  pnrases  which  some  of  your  Lordships  used  in 
that  case  to  distin^isn  the  act  of  Parliament  whidi  your  Lordships 
were  then  constrmns  from  the  class  of  acts  now  under  review,  are 
relied  upon  as  justifying  the  proposition  that  the  decision  of  that 
case  must  govern  the  present.  I  think  it  is  enough,  in  discussing 
that  case,  to  say  that  the  ground  of  decision  was  one  which  distin- 
guished it  from  the  present  by  reason  of  the  very  nature  of  the 
enactment  which  was  then  under  discussion.  The  Bailway  Acts, 
treated  as  a  well-known  and  recognized  class  of  le^slation,  were  ex- 
pressly and  carefully  distinguished  from  the  permissive  character  of 
the  l^islation  which  your  Lordships  were  then  construing.  Broadly 
state(^  the  distinction  taken  amounted  to  this,  that  a  small-pox  hos- 
pital might  be  built  and  maintained  if  it  could  be  done  without 
creatine  a  nuisance,  whereas  the  Kailwa  yActs  were  assumed  to 
establish  the  proposition  that  the  railway  might  be  made  and  used 
whether  a  nuisance  were  created  or  not. 

I  am,  therefore,  of  opinion  that  the  order  appealed  from  ought 
to  be  reversed,  the  oroer  of  Korth,  J.,  discharged,  the  judgment 
entered  for  the  defendants,  and  that  the  respondents  shoum  pay 
the  costs  both  here  and  below. 

Earl  of  Selbobne. — Mv  Lords,  this  was  an  action  for  an  in- 
FAcn.  junction  and   aama^   brought  by  the  respondents 

against  the  appellants,  for  a  nuisance  alleged  to  be  caused  to  the 
respondents  and  their  families  bv  the  appellants  brining  cattle 
ana  other  animals  to  their  cattle  dock,  yard  and  pens,  situate  on  a 
certain  piece  of  ground  adjoining  the  lansdowne  Boad  at  Croydon 
(on  the  opposite  side  of  which  the  respondents'  houses  are  situate), 
and  keeping  such  animals  there,  or  in  trucks  on  the  adjoining  rails. 
It  is  found,  as  the  result  of  the  facts  in  evidence,  that  there  is  a 
cause  of  action,  unless  the  use  made  by  the  appellants  of  this  land 
is  authorized  by  their  acts ;  and  also  that  there  is  no  cause  of  ac- 
tion on  the  ground  of  negligence  in  the  manner  of  doing  what  is 
authorized,  if  that  use  of  the  land  is,  in  fact,  authorized,  so  as  to 
bring  the  case  within  the  principle  of  Bex  v.  Pease,  4  B.  &  Ad. 
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80 ;  Vaaghan  v.  TaflE  Vale  R,  Co.,  5  H.  cfe  N.  679 ;  and  Ham- 
mersmith  B.  Co.  v.  Brand,  Law  Rep.  4  H.  L.  171.  The  ques- 
tion, therefore,  is  whether  it  does  or  does  not  fall  within  that 
principle  ? 

The  land,  whether  ori^nally  within  the  compulsory  powers  of 
the  London  &  Brighton  K.  Co.  (whom  the  appellants  represent) 
or  not,  was  not  acquired  under  tnose  powers  or  during  p,^^^^ 
their  continuance.  It  was  considered  in  the  courts  be-  i^o^^vpSZ 
low  (and  in  this  respect  I  see  no  reason  to  difEer  from  ^^^  *^^""- 
them)  to  have  been  purchased  by  agreement  under  a  power  given 
by  sect.  82  of  the  London  &  Brighton  Railway  Act  of  1837. 
The  compulsory  powers  of  the  company  expired  m  1839,  and  this 
land  was  purchased  at  a  sale  by  auction  in  1851.  If  it  could  be 
made  out  (as  was  contended  on  the  part  of  the  respondents)  that 
the  powers  of  the  company  to  purchase  lands  by  agreement, 
whetner  under  the  82d  section  or  otherwise,  were  limited  in  point 
of  duration  to  ten  years  by  the  124th,  or  to  seven  years  by  the  129th 
section  of  the  ac^  it  would,  in  my  opinion,  follow  that  as  there 
would  be  no  statutory  authority  for  the  acquisition,  so  there  could 
be  none  for  the  use  of  this  land,  for  any  of  the  purposes  of  the 
railway.  But  I  think  it  would  be  doing  great  violence  to  the 
language  of  those  sections  to  put  such  a  construction  upon  either 
of  them.  The  purchase  therefore  was  not  unauthorized,  though  it 
could  only  be  made  (as  it  was  made)  by  agreement. 

"What,  then,  were  the  purposes  lor  which,  by  the  82d  section, 
the  company  was  empowered  to  purchase  ^'  in  such 
places  as  should  be  deemed  eligible,"  lands  not  exceed-  S^S^r  aS 
mg  in  the  whole  fiftv  acres,  in  addition  to  those  other- 
wise authorized)  The  company  had  express  power,  under  sect. 
198,  to  convey  upon  their  railway,  in  carriaees  propelled  by  loco- 
motive engines  or  otherwise  {inter  aUa)j  ^^  all  such  cattle  and  other 
animals  as  should  be  offered  to  them  for  that  purpose ;"  and  the 

Surposes  expressed  in  sect.  82  were  ^'  making  and  providing*  ad* 
itional  stations,  yards,  wharves,  waiting,  loading,  and  unloading 
places,  warehouses,  and  .other  buildings  and  conveniences  for  re- 
ceiving, depositing,  loading,  or  keeping  any  cattle,  or  any  goods, 
articles,  matters,  or  things,  conveyed  or  intended  to  be  conveyed 
upon  the  railway."  The  purpose,  therefore,  for  which  the  land 
now  in  question  is  used  by  tne  company  is  one  expressly  authorized 
by  the  section  under  which  it  was  ac(]^uired ;  and  it  is  a  purpose 
incidental  and  necessary  to  the  authorized  use  of  the  railway  itself 
ior  the  general  cattle  traffic  of  the  undertaking.  If  the  authority 
is  not  such  as  to  bring  that  use  within  the  principle  on  which  Rex 
V.  Pease,  4  B.  &  Ad.  30,  and  the  other  cases  to  which  I  have  re- 
ferred were  decided,  I  do  not  see  how  it  could  have  been  different 
if  the  complaint  had  been  of  a  nuisance  by  the  noise  of  locomotive 
engines  or  trains  passing  over  the  same  land,  which  might  have 
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frightened  horsee  and  caused  accidents  in  the  Lansdowne  Bead.  I 
onaerstood  the  learned  counsel  for  the  respondents  to  admit,  as  a 
necessary  result  of  the  principle  of  his  ai^ument,  that  this  also 
would  have  been  an  actionable  nuisance,  ana  not  within  the  ruling 
of  Bex  V.  Pease,  aupra. 

That  argument  depended  upon  a  distinction  between  lands  taken 
coMPDL«OTtY  under  compulsory  powers  and  those  taken  under  a 
AHD^BuvLiTO    jj^^j^jy  enabliug  power,  when  the  particular  lands  to 

be  purchased  were  not  absolutely  or  within  certain  limits  defined. 
It  was  not  disputed  that,  if  this  land  could  have  been,  and  had 
actusJIy  been  taken,  under  the  compulsoir  powers  of  the  act  of 
1837,  or  by  agreement  while  those  compulsory  powers  were  exist- 
ing and  applicable  to  it,  its  use  for  the  purposes  complained  of  by 
the  respondents  would  have  been  under  statutory  authority,  and 
therefore  not  actionable.  But  the  application  of  tne  same  rule  is 
denied  as  to  land  purchased  by  agreement  under  the  82d  section. 
Why  so }  It  would  seem,  at  first  sight,  that  when  land  has  been 
actually  acquired  under  parliamentary  authority  bv  a  railway  com- 
pany, and  is  used  for  the  purpose,  or  for  one  of  the  purposes,  for 
which  tibe  power  so  to  acquire  it  is  expressly  given,  that  use  is  as 
completely  authorized  and  in  exactly  the  same  way  (the  purpose 
being  incidental  to  the  general  tramc  of  the  company  on  their 
line)  as  if  it  had  been  acquired  under  any  compulsory  power. 
Ana  although  no  exact  site  or  local  limits  may  be  prescribed  by 
the  terms  of  the  authority  for  the  acquisition  of  that  land,  yet 
being  directly  subsidiary  to  the  general  traflSc  of  the  line,  it  fol- 
lows from  the  very  nature  of  the  purposes  authorized  that  it  must 
be  land  contimious  to  the  railway  or  some  of  its  stations,  the  local 
situation  of  the  whole  line  of  railway  being  within  certain  limits 
of  deviation  defined  by  the  act.  "tne  land  to  be  purchased  for 
these  purposes  may  be  "  in  such  places  as  shall  be^'  (i.e.,  by  the 
company)  "  deemed  eligible,"  but  these  can  only  be  places  (in  the 
case  of  cattle  and  other  animals)  suitable  in  pomt  oi  position  for 
"  receiving,  depositing,  loading,  or  keeping  cattle,  etc.,  conveyed 
or  intended  to  be  conveyed  upon  the  railway."  When  acquired 
it  must  become  part  of  tne  railway  and  its  appurtenances  in  exactly 
the  same  way  as  if  similar  loading  and  unloading  places  had  been 
made  upon  lands  taken  when  the  railway  was  first  made,  whether 
by  compulsion  or  by  agreement.  It  would  be  (as  it  seems  to  me) 
inconsistent  and  unreasonable  to  suppose  that  the  legislature  in- 
tended land  so  acquired,  for  such  purposes,  to  be  separated,  as  to 
the  legal  conditions  of  its  tenure  and  use  for  those  purposes,  from 
the  rest  of  the  undertaking  with  which  it  would  have  become  in- 
corporated, and  as  to  which  the  rule,  that  what  is  authorized  is  not 
actionable,  is  acknowledged  to  prevail 
It  was  urged  that  the  company  having  an  option  as  to  place  were 
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bound  to  exercise  it  so  that  no  adjoining  landowner  (or  I  sup- 
pose any  other  person)  should  sufEer  detriment  from  bzkbcub  of 
the  subsequent  use  of  the  land  for  the  authorized  pur-  tlaol 
poses.  If  it  were  the  duty  of  the  company  in  deciding  upon  the 
eligibility  of  the  place  to  be  governed  by  such  considerations,  they 
might  be  placed  in  very  great  difficulty.  For  even  if  any  place 
could  be  found  where  no  person  would  be  liable  to  suffer  aetri- 
ment  from  the  establishment  of  loading  and  unloading  places  for 
cattle  near  his  land,  it  is  obvious  that  the  other  considerations  rela- 
tive to  the  convenience  of  the  company's  traffic,  which  the  lesisla* 
tnre  must  primarilj  have  had  in  view,  might  have  to  be  disre- 
garded. The  natural  (and  to  the  company  and  the  public  the  most 
convenient)  places  for  receiving  and  dischar^ng  cattle  traffic  to 
and  from  a  railway  must  be  in  connection  with,  or  in  proximity 
to,  stations  at  or  near  market  towns  or  other  populous  places,  cer- 
tainly not  in  fields  remote  from  any  human  habitations.  But  even 
if  the  company  were  to  establish  a  cattle  station  at  a  distance  from 
any  human  habitation,  it  seems  possible,  from  the  case  of  Sturges 
V.  jSridgman,  11  Ch.  D.  852,  that  the  law  of  nuisance  might  still 

Snrsue  them  there  (unless  protected  from  it  on  the  principle  of 
^x  V.  Pease,  4  B.  &  Ad.  30,  in  the  event  of  an  adjoining  land- 
owner afterwards  thinking  fit  to  build  a  house  upon  his  own 
property.  If  it  is  the  duty  of  a  company,  when  they  have  any 
option,  to  select  land  (for  the  authorized  purposes  of  their  under- 
taking) so  situated  that  its  use  for  those  purposes  may  not  be 
detrimental,  or  may*  be  as  little  detrimental  as  possible,  to  any 
adjoining  landowner,  I  am  unable  to  see  why  it  should  make  any 
dinerence  whether  all  the  land  as  to  which  they  have  so  to  exercise 
their  choice  is  situated  within  prescribed  limits  and  subject  to 
compulsory  powers  or  not.  In  tne  case  of  Bex  v^  Pease,  supra^ 
that  argument  was  advanced  (no  doubt  as  to  land  within  pre- 
scribed limits  of  detiation  and  under  compulsory  powers)  without 
success. 

I  doubt  much  whether  the  order  now  under  appeal  would  have 
been  made  if  it  had  not  been  supposed  in  the  courts  below  that 
the  principle  of  your  Lordships'  decision  in  the  case  authobitm. 
of  Managers  of  the  Metropolitan  Asylum  District  v.  Hill,  6  App. 
Cas.  193,  was  applicable  to  the  case  of  all  land  purchased  other- 
wise than  under  compulsory  powers,  or  within  prescribed  and 
definite  local  limits.  With  that  opinion  I  am  unable  to  agree.  In 
that  case  the  establishment  of  a  small-pox  hospital  within  certain 
local  limits  was  not  specially  authorized,  as  the  construction  of  the 
Loudon  &  Brighton  Eailway  for  the  purpose  (among  other 
things)  of  the  loading,  carriage,  and  unloaains  of  cattle  and  other 
animals  was  here,  fi  it  had  been,  I  do  not  think  that  this  House 
would  have  considered  the  case  of  any  adjacent  land  in  a  situation 
not  defined,  which  the  board  might  have  been  authorized  to  pur- 
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chase  by  agreement  for  the  enlargement,  as  they  might  think  de- 
sirable, of  the  hospital  premises,  different  from  that  of  the  site  of 
the  hospital  itseli.  In  that  case  no  nse  of  any  land  which  must 
necessarily  be  a  nuisance  at  common  law  was  authorized ;  it  was 
not  shown  to  be  impossible  that  lands  might  be  acquired  in  such  a 
situation  and  of  sucn  extent  as  to  enable  a  small-pox  hospital  Hf 
i-equired  by  the  Poor  Law  Board)  to  be  erected  upon  them  witn- 
out  being  a  nuisance  to  adjoining  land.  Here  ttiere  can  be  no 
question  that  the  legislature  has  authorized  acts  to  be  done  for  the 
necessary  and  ordinary  purposes  of  the  railway  traflSc  (e.g.,  such  as 
those  complained  of  in  Bex  v.  Pease,  4  B.  &  Ad.  30)  which  would  be 
nuisances  at  common  law,  but  which  being  so  authorized  are  not  ac- 
tionable. In  that  case  there  were  no  compulsory  powers ;  here  there 
are  the  compulsory  powers  usually  given  to  railway  companies ; 
and  the  land  in  question,  though  not  acquired  under  those  powers, 
was  acquired  for  purposes  expressly  authorized,  being  ejvsdem 
generis  with  those  for  which  the  compulsory  powers  were  given, 
and  was  to  be  used  in  connection  witn  and  as  subsidiary  to  the 
railway  and  other  works  executed  under  those  powers.  In  (hat 
case  there  were  no  provisions  for  any  compensation  for  any  dam- 
age or  injury  to  any  persons  under  any  circumstances.  Here  there 
are,  the  line  being  drawn,  as  is  usual  in  Railway  Acts,  between 
lands  taken  or  injuriously  affected  by  the  construction  of  the  works 
(which  are  subjects  of  compensation)  and  lands  which  or  persons 
who  may  suffer  some  subsequent  detriment  or  annoyance  from  the 
fiuthorized  use  of  the  railway  and  works  When  constructed;  so 
that  if  the  question  had  been  one  of  compensation,  the  i*espond- 
ents  would  not  be  within  the  line.  In  all  tnese  points,  as  it  seems 
to  me,  the  present  case  is  not  similar  to,  but  is  m  direct  contrast 
with,  that  of  Managers  of  the  Metropolitan  Asylum  District  v. 
Hill,  6  App.  Cas.  193. 

I  am  for  these  reasons  of  opinion  that  the  order  appealed  from 
ought  to  be  reversed,  and  the  order  of  North,  J.,  discharged,  and 
judgment  in  the  action  entered  for  the  defendants,  appellants  here. 
!no  sufficient  cause,  that  I  can  see,  has  been  shown  why  the  costs, 
both  here  and  below,  should  not  follow  the  event.  Whatever  has 
been  paid  by  the  appellants  to  the  respondents  under  the  order  of 
North,  J.,  ought  ot  course  to  be  repaia. 


Lord  Blackburn. — My  Lords,  this  is  an  appeal  against  an  or- 
der of  the  Court  of  Appeal  affirming  a  judgment  of  North,  J.,  of 
the  17th  of  December,  1883.  That  judgment  was  in  favor  of  the 
Facts.  plaintiffs  bclow  for  damages  for  a  nuisance,  and  or- 

dering that  the  defendant  company  be  perpetually  restrained 
'^  from  bringing  cattle,  calves,  sheep,  and  other  animals  to  their 
cattle  dockyard  and  pens  in  the  pleadings  mentioned,  and  keep- 
ing such  animals  there  or  in  trucks  on  the  adjoining  rails  in  such 
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manner  as  to  canse  or  be  a  nuisance  and  annoyance  to  the  plain- 
tiffs or  any  of  them." 

I  take  the  following  statement  of  the  facts  from  the  judgment 
of  North,  J.,  25  Ch.  D.  426 :  "  In  the  year  1851  the  defendant 
company  purchased  a  piece  of  land,  between  two  and  a  half  and 
three  acres,  lying  to  the  west  of  their  line  between  the  station  and 
Lansdowne  Koad.  The  purchase  was  doubtless  made  rather  with 
a  view  to  future  requirements  than  for  the  present  purposes  of 
the  company,  as  for  many  years  the  land  so  acauired,  or  a  portion 
of  it,  was  used  as  gardens  for  the  servants  of  me  company.  The 
company  are  authorized  bv  their  acts  to  be,  and  have  from  the 
first  been,  carriers  of  cattle.  To  give  facilities  for  the  receiving 
and  loading  and  unloading  thereof,  certain  structures  called  cattle 
banks,  or  cattle  docks,  and  pens  are  found  necessary,  and  in  the 
early  days  of  the  railway  these  structures  were  erected  on  each 
side  of  tne  line  very  near  to  the  general  passenger  station.  These 
were  found  inconvenient,  and  about  the  year  1862  they  were  done 
away  with,  and  a  new  cattle  bank  was  erected.  ...  In  the  year 
1881  a  new  state  of  things  arose.  The  town  and  neighborhood  of 
Croydon  had  increased  enormously.  It  was  the  only  place  in  the 
district  where  a  cattle  market  was  held,  and  the  cattle  trade  had 
been  verv  quickly  and  Ri'eatly  developed.  The  accommodation 
at  the  old  cattle  bank  had  become  wholly  insufficient.  It  was  in- 
capable of  extension  on  that  site ;  the  site,  too,  had  become  dan- 
gerous by  reason  of  the  extension  of  the  goods  yard  and  sidings  in 
its  immediate  neighborhood,  and  the  increased  difficulty  of  getting 
cattle  from  the  cattle  bank  to  the  public  road  across  the  obstruc- 
tions and  by  the  route  used  also  for  carriages  and  foot  passengers. 
In  addition  to  this  the  requirements  of  the  Privy  Council  with  re- 
spect  to  the  moving  of  cattle  made  further  accommodation  indis- 
pensable, and  rendered  a  larger  space  for  the  purpose  of  this  traffic 
imperatively  necessary.  To  meet  these  requirements  the  company 
in  the  year  1881  devoted  the  piece  of  land  I  have  mentioned  to 
the  purposes  of  their  cattle  traffic,  and  upon  it  they  placed  five  or 
six  new  lines  of  railway  sidings,  and  beyond  this  .  .  .  constructed 
what  are  called  in  the  pleadings  a  cattle  dock  or  yard  and  cattle 
pens,  with  an  opening  therefrom  into  Lansdowne  Road  through 
which  all  the  cattle  traffic  has  been  carried  since  these  new  arrange- 
ments were  completed.  I  may  add  that  this  was  all  done  by  the 
company  in  consultation  with,  and  with  the  full  concurrence  of, 
the  local  authority  and  the  Privy  Council.  The  plaintifiEs  allege 
that  these  new  works  by  the  company  are  a  nuisance,  and  seek  to 
have  them  restrained  by  injunction  (25  Ch.  D.  426^. 

I  think  no  attempt  was  made  to  deny  that  this  statement  was 
accurate,  and  I  read  it  at  length  because  it  has  an  important  bear- 
ing on  the  question  whether  what  I  shall  presently  show  is,  in  my 
opinion,  the  ratio  decidendi  of  NoiiJi,  J.,  can  be  supported. 
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It  is  not  disputed  that  the  appellants  have  since  1881  caused 
what  wonld  be  an  actionable  nuisance,  entitling  the  respondents 
to  an  action  and  an  injunction  against  the  appellants,  unless  the 
appellants  could  show  statutable  authority  to  use  locomotive 
vvuAMCR,  power  to  propel  trains,  and  to  carry  cattle  in  those 
trains,  and  unload  thein  on  this  land,  without  liability  to  an  in- 
junction against  the  proper  exercise  of  those  powers,  tnough  thej 
'might  injuriously  affect  their  neighbors. 

The  appellants  relied  on  the  act  of  1837,  and  more  particularly 
the  82d  and  198th  sections  of  that  act,  as  giving  them  such 
powers.  And  in  my  opinion  the  principal  question  is  whether  the 
true  construction  of  that  act  does  or  does  not  giye  such  powers. 

I  do  not  think  there  can  be  any  doubt  that  if  on  the  true  con- 
struction of  a  statute  it  appears  to  be  the  intention  of  the  legisla- 
coHSTRucnos  ture  that  powers  should  be  exercised  the  proper  exer- 
oFSTATxrw.  ^jgQ  ^f  which  may  occasion  a  nuisance  to  the  owners  of 
neighboring  land,  and  that  tnis  should  be  free  from  liability  to  an 
action  for  damans,  or  an  injunction  to  prevent  the  continued 
proper  exercise  of  these  powers,  effect  must  be  given  to  the  in- 
tention of  the  legislature.  No  doubt  when  compensation  is  not 
S*  ven  to  those  interested  in  the  neighboring  land,  this  is,  as  s^inst 
em,  harsh  le^slation.  But  I  think  the  construction  of  ordinaiy 
Bailway  Acts  is  now  fixed.  And  whether  they  should  have  origi- 
nally been  constmed  so,  or  not,  I  agree  with  what  is  said  by  North 
J.,  25  Ch.  D.  431 :  "  Now  it  is  clearly  settled  that  the  power  to 
take  defined  lands  compulsorily,  and  to  make  a  line  oi  railway 
thereon,  and  to  use  locomotives  upon  that  line,  entitles  a  company 
to  run  locomotives  thereon,  notwithstanding  that  in  so  doing  tliey 
cause  what  in  the  absence  of  such  power  would  be  an  actionable 
nuisance,  provided  always  that  they  are  not  guilty  of  negligence. 
See  Bex  v.  Pease,  4  !d.  &  Ad.  30 ;  Hammersmith  K.  Co.  v. 
Brand,  Law  Eep.  4  H.  L.  171.  The  same  section  which  enables 
the  company  to  use  locomotives  also  gives  them  the  power  to  con- 
vey cattle  and  other  animals ;  and  this  power  to  carry  must  neces- 
sarily, without  the  assistance  of  the  82a  section,  include  the  right 
to  load  and  unload  them ;  and  it  seems  to  me  to  follow  that  the 
company  have  the  same  right  to  load  and  unload  and  to  carry  and 
convey  cattle  as  they  have  to  use  locomotives,  and  that  they  are  as 
free  in  the  one  case  as  in  the  other  from  liability  to  be  sued  for 
causing  thereby  annoyance  to  their  neighbors,  provided  always 
that  negligence  is  absent." 

The  act  of  1837  is  such  a  Railway  Act,  but  the  82d  section,  it  is 
said,  is  not  subject  to  the  same  construction  as  the  rest  of  the  act. 

I  do  not  think  that  any  one  of  the  judges  below  expresses  any 
LocATioH  OF  doubt  that  if  the  cattle  dock,  yard,  and  pens  and  rails 
SiSSug^SJ?™*  had  been  laid  down  ♦on  the  line  within  the  limits 
rBocBss.  within  which  thei*e  was  originally  power  to  take  land 

compulsorily,  it  must  (on  the  construction  now  to  be  put  on  Rail- 
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way  Acts)  be  held  to  have  been  the  intention  of  the  leffislatnre  to 
aathorize  the  use  of  them  free  from  action  or  injunction  for  the 
proper  use  of  their  powers  on  the  part  of  those  neighboring  own- 
ers who  suffered  annoyance  to  such  an  extent  as  would,  but  for 
the  statutory  authority  given  to  the  company,  have  entitled  tliose 
owners  to  an  injunction.  But  this  only  extends  to  the  proper  use 
of  those  statutable  powers. 

I  do  not  think  tnat  if  the  company  failed  either  in  the  fulfil- 
ment of  the  common-law  dutjr  of  taking  proper  care  in  the  man- 
agement of  the  traffic,  which  is  what  is  in  common  language  called 
negligence,  or  neglected  any  duty  that  on  the  construction  of  the 
whole  act  it  appears  was  cast  upon  them,  which  in  a  more  techni- 
cal sense  is  also  included  in  the  word  '^  negligence,"  they  are  freed 
from  an  injunction. 

It  was  not  contended  by  the  counsel  for  the  appellants  that  the 
dock,  yard,  pens,  and  rails,  a^inst  the  use  of  which  the  injunction 
was  granted,  had  been  erected  under  the  general  powers  320  bbctioh  of 
of  the  act ;  they  relied  entirely  on  the  82d  section.  ^*^- 
Nor  did  they  contend  that  the  82d  section  in  any  way  freed  them 
from  liability  to  an  injunction  if  they  were  guilty  of  negligence 
either  in  its  more  limited  or  in  its  more  extended  sense;  they 
denied  that  any  negligence  in  the  popular  sense  was  proved. 
North,  J.,  at  page  430,  says  expressly  that  "  the  charges  of  negli- 
gence fail,"  and  no  attempt  was  made,  either  in  the  Court  of  Appeal 
or  at  your  Lordships'  bai:,  to  show  that  this  finding  of  fact  was 
wrong. 

The  respondents,  both  in  the  court  below  and  at  your  Lordships' 
bar,  argued  that  the  powers  given  by  sect.  82  had  expired  before 
1851,  as  well  as  the  general  powers.  If  this  had  been  so,  there 
would  have  been  an  end  of  the  question.  But  I  asree  with  all  the 
judges  below,  and,  I  believe,  with  the  Lords  who  neard  this  argu- 
ment, that  this  is  not  correct. 

I  think  it  is  now  convenient  to  inquire  what  the  true  construc- 
tion of  the  82d  section  is.  I  think  it  must  be  read  along  with  the 
Test  of  the  act  of  1837.  It  conferred  a  power  on  the  original  com- 
pany and  their  successors,  to  whom  their  powers  are  transferred,  to 
contract  with  any  person  '^  for  the  purchase  of  any  lands  not  ex- 
ceeding in  the  whole  fifty  acres,  in  addition  to  the  lands  authorized 
to  be  taken,"  and  as  they  may  by  the  83d  section  sell  those  lands 
and  purchase  others,  this  power  may  be  exercised  from  time  to 
time.  The  land  is  to  be  purchased  in'^  such  places  as  shall  be  deemed 
eligible,"  so  that  the  choice  of  the  locality  is  left  to  the  company ; 
there  is  no  restriction  as  to  where  it  may  be  further  than  that  the 
nature  of  things  requires  that  it  should  be  near  enough  to  the  line 
to  be  used  for  the  purposes  to  which  the  company  were  to  apply 
it.  Those  are  enumerated  :  ^^  For  the  purpose  of  making  and  pro- 
viding," inter  aUay  *^  additional  stations,  yards,  waiting,  loading, 
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and  unloading  places  ....  and  conreniencea  for  receiving,  de- 
positing, and  loading  or  keeping  any  cattle  ....  convejed  or  in- 
tended to  be  conveyed  upon  the  railway  ....  which  the  said 
company  shall  judge  requisite." 

It  seems  to  me  Impossible  to  read  the  statement  which  I  have 
read,  25  Ch.  D.  426,  without  coming  to  the  conclusion  that  the 
company  did  on  very  suflBcient  grounds  hona  fide  judge 
juDoiaSrT  or  it  requisite  that  there  should  be  further  conveniences 
ooMPAVT.  ^^^  carrying  cattle,  and  hona  fide  think  the  spot  eligi- 
ble ;  and  I  think  the  true  construction  of  sect.  82  is  that  the  legis- 
lature intended  them  to  be  judges  of  this.  I  cannot  doubt  {on  the 
construction  of  the  whole  act)  tnat  if  there  is  a  sufficient  indication 
in  the  body  of  the  act  of  1837  of  the  intention  of  the  legislature 
that  locomotive  power  and  cattle  ti'affic  might  be  carried  on  free 
from  injunction,  if  properly  carried  on,  or,  as  is  said,  without  neg- 
ligence, on  land  acquired  under  the  general  powers  of  the  act  of 
1837,  there  is  also  an  indication  of  intention  that  thev  may  be  so 
carried  free  from  injunction  on  land  acquired  for  that  purpose 
under  the  82d  section.  I  a^ree  entirely  with  the  reasoning  of  the 
noble  and  learned  Earl  (£an  Selbome)  on  this  point,  and  I  do  not 
repeat  it. 

It  is,  however,  no  doubt  the  fact  that,  under  the  82d  section,  the 
compan V  are  not  bound  to  purchase  any  land,  nor  to  apply  it  to 
any  of  the  purposes  mentioned,  until  they  ^^  judge  it  requisite,"  and 
even  when  they  do  judge  it  requisite  they*  are  not  bound  to  apply 
any  specific  piece  oi  land  to  those  purposes,  nor  even  a  piece  of 
land  in  any  specific  place ;  it  is  in  such  place  as  ^'  shall  be  deemed 
eligible  "  by  the  companv. 

Fry,  L.  J.,  seems  to  think  that  the  continuing  power  of  choice 
makes  it  wrong  to  put  a  construction  on  the  act  of  1837,  giving  on 
the  land  required  under  sect.  82  the  same  powers  as  I  think  it  is 
not  disputed  were  given  by  the  body  of  the  act  on  the  other  lands. 
If  that  is  the  ground  of  his  decision,  I  am  unable  to  agree  with  him. 

Much  reference  was  made  below  to  the  opinions  delivered  in 
this  house  in  the  case  of  Metropolitan  Asylum  District  v.  Hill,  6 
AiTTHORiTiKs.  App.  Cas.  193.  Baggallav,  L.  J.,  seems  to  think*  that 
principles  were  there  laid  down  which  made  it  impossible  to  put 
the  construction  on  the  82d  section  which  I  think  ought  to  be  put 
on  it.  I  do  not  think  that  North,  J.,  went  quite  so  far.  And  I 
think  that  Bowen,  L.  J.,  dissented  from  that  view.  He  says :  '^  In 
construing  Railwav  Acts,  I  do  not  think  that  we  should  be  entitled 
to  lay  down  a  hard  and  fast  line  of  distinction  between  the  way  in 
which  companies  may  exercise  their  powers  upon  lands  taken  by 
compulsion,  and  the  way  in  which  they  may  exercise  them  upon 
lands  taken  by  agreement.  It  seems  to  me  that  in  this  very  case, 
by  sect.  82,  the  intention  of  the  legiskituBe  was  as  fully  expressed 
that  the  company  should  carry  out  on  the  fifty  acres  oi'  land  to  be 
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purchased  the  objects  for  which  snch  land  was  anthorized  to  be 

Imrchased,  as  that  it  shonld  carry  out  its  general  objects  on  the 
ands  which  it  was  empowered  to  purchase  compulsorily.  It  is 
true  that  the  absence  of  all  intention  to  interfere  with  private 
rights  in  an  act  of  Parliament  puts  an  end  to  all  controversy  as  to 
the  right  to  commit  a  nuisance ;  and  in  the  case  of  Metropolitan 
Asylum  District  v.  Hill,  6  App.  Cas.  193,  there  was  not  to  be 
found  in  the  act  any  element  of  compulsion,  or  any  indication  of 
an  intention  to  interfere  with  private  rights.  I  do  not,  however, 
think  that  the  absence  of  one  particular  indication  of  an  intention 
to  interfere  with  private  rights,  or  the  presence  of  any  one  indica- 
tion of  such  an  intention,  is  necessarily  decisive."  ^9  Ch.  D.  109. 
I  prefer  to  adopt  this  language  as  my  own  to  attempting  to  express 
the  same  idea  m  other  words. 

The  ratio  decidendi  of  North,  J.,  is,  I  think,  to  be  found  at  25 
Ch.  Div.  p.  441.  He  says :  "  The  plaintiflTs  counsel  endeavored  to 
show  that  there  was  another  site,  called  Fair  Field,  at  least  as,  if 
not  more,  eligible,  but  if  the  onus  of  proof  of  any  such  matter  • 
were  on  them,  they  failed  to  establish  it.  I  have  no  doubt  that 
the  directors  have  selected  the  site  which  they,  in  the  honon^de 
exercise  of  their  discretion,  considered  most  advantageous  to  their 
shareholders  in  the  first  place,  and  possibly  also  to  me  trade  and 
public  in  the  second." 

He  quotes  a  passage  in  Lord  Watson's  judgment  in  Metropolitan 
Asylum  District  v.  Kill,  6  App.  Cas.  193,  and  then  says,  at  page  441 : 
'^  In  the  present  case  it  is  nleaded  that  the  company  were  guilty  of 
negligence  in  selecting  a  place  for  their  cattle  yard  and  pens  which 
was  not  suitable  for  the  purpose.  The  fact  that  a  nuisance  is  proved 
to  exist  without  any  negligence  in  the  mode  of  conducting  the  busi- 
ness there  shows  that  the  place  is  not  suitable  for  the  purpose." 
In  this  I  cannot  agree.  "  To  justify  this  it  would,  according  to 
Lord  Watson's  view,  be  necessary  for  the  company  to  prove,  in 
addition  to  an  imperative  direction  to  erect  such  yard  and  pens 
somewhere  within  defined  limits,  the  impossibility  of  erecting 
them  anywhere  else  within  those  limits  without  their  being  a 
nuisance  to  any  one.  The  onus  of  proving  this  would  be  on  the 
defendants,  and  they  have  not  proved  it  or  even  given  any  evidence 
upon  the  subject."  I  quite  agree  that  if  the  true  construction  of 
the  act  of  1837,  including  the  82d  section,  is  to  impose  on  the 
company  an  obligation  to  prove  this,  they  have  not  proved  it. 
But  I  cannot  agree  that  any  such  obligation  is  imposed  upon  them. 
That  would  in  e£Eect  deprive  the  directors  of  aU  discretion.  I  do 
Hot  think  that  any  principle  having  this  effect  was  laid  down  by 
Lord  Watson  or  any  other  Lord  in  Metropolitan  Asylum  District 
V,  Hill,  6  App.  Cas.  193.  I  understand  the  passage  cited  as  giving 
Lord  Watson^s  reasons  for  construing  the  act  then  oefore  the  House 
as  not  giving  any  power  to  do  any  act  interfering  with  the  rights 
25  A.  &  £.  R.  Cas.— 9 
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of  others  against  their  will,  on  the  ground,  as  is  said  by  Bowen,  L. 
J.,  in  the  passage  I  have  cited,  ^^  that  there  was  not  to  be  found  in 
the  act  any  element  of  compulsion  or  any  indication  of  an  inten- 
tion to  interfere  with  private  rights." 

I  do  not  think  that  it  is  shown  that  there  was  any  onus  cast  on 
the  company  to  give  any  such  evidence  as  is  suggested.  I  think  it 
is  not  consistent  with  their  having  any  power  at  all  given  them  by 
the  82d  section,  and  that  a  construction  which  imposed  that  duty 
would  render  the  section  nugatory. 

I  therefore  come  to  the  conclusion  that  the  order  proposed  by 
the  noble  and  learned  Earl  (Selbome)  whose  opinion  I  have  seen 
is  right. 

Lord  FItzGerai^d. — My  Lords,  I  entirely  concur  in  the  order 
proposed.  I  have  read  the  veir  able  and  elaborate  judgments 
which  have  been  delivered,  and  I  have  nothing  to  add. 

Order  appealed  from  reversed ;  order  of  North,  J.,  discharged ; 
and  judgment  in  the  action  to  be  entered  for  the  defendants :  the 
respondents  to  pay  the  costs  of  the  action  below  and  of  the  appeal 
to  this  House,  and  also  to  repay  to  the  appellants  the  damages  and 
costs  whfch  they  have  paid  to  the  respondents.  Cause. renutted  to 
the  Chancery  Division. 

Lords'  Journals  17th  December,  1885. 


Out  of  Clsbubnb 

V. 
OULF,   OOLOBADO  AND  SaiTIA  Fb  B.   Oo. 

{Advance  C<ue^  Textu.    Jvm^  1886.) 

In  order  to  induce  the  Gulf,  Colorado  &  Santa  Fe  R.  Go.  to  build  a 
road  to  the  dty  of  Cleburne,  said  cilg^  and  its  citizens  agreed  to  famish  it 
right  of  way  to  and  through  the  city  and  sufficient  and  necesBary  depot 
grounds.  In  order  to  do  this  a  purchase  had  to  be  made,  and,  the  amount 
raised  by  subscription  not  being  sufficient  by  about  $2000,  the  city  passed 
an  ordinance  authorizing  the  issuance  of  scrip  or  city  warrants  to  the  neces- 
sary amount,  which  scrip,  when  issued,  was  to  be,  and  was,  delivered  to  the 
^Iway  company,  and  it  was  provided  by  the  ordinance  that  the  same  might 
be  received  m  payment  of  taxes  due  by  the  company  to  the  city.  Subse- 
quently, but  after  the  road  was  built  as  contracted  to  be  built  by  the  com- 
pany and  the  scrip  received  by  it,  the  ordinance  was  repealed.  Suit 
was  brought  for  debt  and  injunction  to  establish  an  indebtedness  a^inst 
the  city  to  the  amount  of  the  scrip  received,  and  to.  compel  the  receipt  of 
such  scrip  in  payment  of  taxes  due  the  city  by  the  company. 
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Eddj  that  section  8,  article  11,  Constitution  1876,  of  Texas,  is  in  terms 
broad  enough  to  prohibit  a  city  or  town  in  its  corporate  capacity  from  ap^ 
propriating  its  revenues  or  using  its  credit  to  obtain  right  of  way  and  depot 
grounds  for  a  railway  company,  and  not  being  modified  in  this  respect  by 
section  9,  article  10  of  the  same  instrument,  will  be  given  such  enect  and 
construction. 

Appeal  from  Johnson  County. 

KoBERTSON,  J. — Section  3  of  article  11  of  the  Constitution  pro- 
hibits municipal  corporations  from  making  appropriations  or  dona- 
tions or  loans  of  its  credit  to  private  corporations.    The 

la.M.i*  ■•  ',       J        9     ^  ••1...       PRomanioii  of 

object  of  this  provision  was  to  depnve  municipalities  numciPALujAirg 
of  the  power  possessed  by  them  under  the  Constitution  JoiSioir"  S5l 
of  1869,  in  the  exercise  of  which  many  counties  and  "*''"°*" 
towns  in  the  State  assumed  burdens  not  yet  discharged,  in  antici- 
pation of  benefits  never  realized.  The  increase  in  population  and 
values  expected  from  railway  connection  in  many  instances  never 
came,  and  the  tax,  not  lightened  from  these  sources,  depressed  val- 
ues, prevented  immigration,  and  became  a  curse  to  the  localities 
whicn  had  invited  it  as  a  blessing.  In  localities  in  which  the  delu- 
sion had  not  been  dissipated  by  experience,  the  people  were  still 
stimulated  by  false  hof>es  and  fraudulent  assurances  to  make  ex- 
travagant donations  to  coveted  railroads.  While  the  power  lasted, 
corporate  greed  found  local  pride  and  ambition  an  open  wav  to 
municipal  revenues.  The  scneme  was  generally  consummated  by 
a  contract  by  which  the  railway  company  bound  itself  to  construct 
its  line  through  a  county  or  in  a  given  aistance  of  a  town  in  con- 
sideration of  so  many  thousand  oollars  of  negotiable  bonds  of  the 
county  or  town.  This  section  deprived  municipalities  of  the 
power  to  make  such  contracts.  Its  terms  are  broad  enough  to 
prohibit  a  city  or  town  in  its  corporate  capacity  from  appropriat- 
ing its  revenues  or  using  its  credit  to  obtain  right  of  way  and 
depot  ^onnds  for  a  railway  company,  and  the  section  must  be 

r'ven  this  effect,  unless  it  is  modified  in  this  particular  by  section 
of  article  10  of  the  Constitution. 

That  section  requires  railway  companies  projecting  a  road 
within  three  miles  of  a  county  seat,  to  run  through  the  county  if 
not  prevented  by  natural  obstacles,  "provided,  such  cohstitotiohal 
town  or  its  citizens  shall  grant  the  right  of  way  through  ^];gi^f  ^j^ 
its  limits,  and  sufScient  ground  for  ordinary  depot  pur-  ^"""thbouSh 
poses."  The  duty  of  the  railway  company  is  tne  same  *^'"^" 
whether  the  grant  is  made  by  the  town  or  by  its  citizens.  The 
power  of  citizens  to  contract  is  not  limited.  They  may  grant  tlie 
right  of  way  and  depot  grounds  from  lands  already  owned  by 
them,  or  they  may  purchase  the  needed  lands  for  cash  or  on  credit 
and  make  the  grant,  and  thus  secure  the  road.  Before  they  can 
make  the  grant  they  must  acquire  the  subject  of  it,  but  there  is  no 
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restriction  upon  their  power  to  make  the  necessary  acquisition. 
It  is  not  made  the  dirty  of  the  town  to  make  the  grant — the  duty 
would  imply  all  the  powers  necessary  to  its  proper  execution — but 
the  grant  is  authorized  to  be  made  by  the  town  or  its  citizens.  It 
is  contemplated  that  the  town  cannot  or  will  not  exercise  its  au- 
thority in  some  instances.  It  can  exercise  it  in  all  cases  in  which 
the  right  of  way  is  over  a  street,  and  the  land  for  depot  purposes 
is  owned  by  the  town,  without  incurring  any  debt. 

The  panting  of  right  of  way  over  the  street  would  be  subject 
to  the  nght  of  abutting  proprietors  to  recover  damajges  caused  by 
BioHT  or  AMOT-  ^0  new  servitude  (Railroad  v.  Eddins,  3  Texas  Law  Be- 
view,  67),  but  the  grant  by  the  city  would  pass  the 
ri^t  of  way.  The  citizens- may  act  if  the  city  cannot 
or  will  not.  The  power  to  borrow  money  and  buy  the  land  in 
order  to  make  the  grant  is  not  expressly  conferred ;  if  it  exists  it 
must.be  implied  from  the  mere  permission  to  make  the  grant, 
which  can  be  made  in  certain  contingencies  without  the  power, 
and  which  the  citizens  may  make  without  aid  of  the  city  if  the 
city  either  cannot  or  will  not  act.  Section  3,  article  11,  forbids  a 
city  to  make  either  a  donation  or  appropriation  for  the  benefit  of 
a  railway  company.  Section  9,  article  10,  authorizes  a  donation 
in  the  special  case  mentioned  in  the  proviso,  but  neither  expressly 
nor  by  necessary  implication  authorizes  an  appropriation  in  any 
case. 

A  power  will  be  implied  only  when  without  its  exercise  an 
expressed  duty  or  authority  would  be  nugatory.  Cooley  on  Const. 
FowuiMFLOD.  Lim.,  pp.  235  et  se^,  and  notes.  Municipal  powers  are 
^""-  strictly  construed  m  the  United  States,  and  the  entire 

article  in  the  Constitution  of  1875  on  municipalities  indicates  a 
determination  to  impose  new  limitations  on  the  powers  of  cities, 
towns,  and  counties.  From  the  authority  conferred  in  one  section 
to  make  a  grant,  the  power  to  acquire  the  subject  of  the  ^nt  in 
flat  violation  of  another  section  when  the  grant  is  compulsory  in 
no  case,  is  possible  in  some  cases  without  the  power,  and  may  be 
made  by  the  citizens  when  the  city  does  not  own  the  subject,  can- 
not be  lairly  implied. 

The  agreement  of  the  city  of  Cleburne  to  purchase  for  the  rail- 
way company  right  of  way  and  depot  grounds,  or  to  refund  the 
▲aBBKKBKTcoH-  Hiouey  paid  out  for  this  purpose  by  the  i-ailway  com- 
"*^"^-  pany,  contemplates  an  appropriation  for  the  benefit  of 

the  railway  company  prohibited  by  section  3  of  article  11  of  the 
Constitution.  The  orainance  authorizing  the  scrip  in  controversy, 
and  the  scrip  issued,  are  void. 

It  was  not  the  purpose  of  the  city  to  exempt  the  railway  com- 
ExEMpnoH  OF  psLny  n*om  taxation  under  article  436,  R.  S.  If  the 
r^SSton  'wo?  ordinance  authorizing  this  scrip  could  have  such  effect, 
WTKKDED.  j^  repeal  revoked  the  exemption.  It  is  not  certain  by 
any  means  that  under  article  436  a  city  could  exempt  from  taxa- 
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tion  the  general  property  of  a  railway  company.  At  all  events 
such  was  not  the  purpose  of  any  ordinance  in  this  record. 

The  judgment  oelow  affirming  the  validity  of  the  city  ordinance 
of  September  17, 1881,  and  of  Uie  scrip  issued  under  it,  and  en- 
forcing the  terms  of  both  as  a  contract  binding  on  the  city  of 
Cleburne,  must  be  reversed ;  and  as  the  case  was  tried  by  the  court 
without  a  jury,  a  general  judgment  for  the  defendant  oelow  will 
be  here  ordered.    It  is  so  ordered. 

Beversed  and  rendered. 

Municipal  Subscriptions  in  Aid  of  Railroads  •— Constitutional  Rostric- 
tionst — See,  generally,  Amoskea^  Nat.  Bank  «.  Ottawa,  12  Am.  &  £ng. 
R.  R.  Cas.  546;  Thompson  «.  Pemne,  12  lb.  577;  Louisville «.  Savings  Bank, 
12  lb.  589;  Turner  v,  Woodson  Co.,  12  lb.  600;  WolfiE «.  New  Orleans,  12  lb. 
625;  Wade  v.  Walnut,  12  lb.  690;  Louisiana  v.  Taylor,  12  lb.. 690;  Red 
Rock  0.  Henry,  12  lb.  691;  Jones  v.  Hurlbut^  12  lb.  694;  Edwards  «.  Wil- 
liamson, 16  lb.  668. 


State  to  the  nse  of  School  Fuhd  of  Gsntet  OoTmrrr   • 

V. 

Wabash,  St.  Louis  and  Paoifio  R  Oa 

(88  MimuH,  144.) 

In  an  action  before  a  justice  of  th^  peace  against  a  railroad,  founded  on 
R.  8.  of  Missouri,  sec.  797,  as  amended  by  the  act  of  the  General  Assembly 
approved  March  25,  1881,  for  the  failure  to  erect  passenger  waiting-rooms 
at  railroad  crossings,  the  statement  is  fatally  defective  which  omits  to  aver 
that  the  intersecting  railroads  were  both  carriers  of  passengers. 

The  requirement  by  the  legislature  of  the  erection  of  sucn  passenger  wait- 
ing-rooms at  railroad  crossings  is  a  proper  exercise  of  police  power  of  the 
State. 

Appeal  from  Gentry  Circuit  Court. 
H.  S.  Priest  for  appellant. 

J.  W.  WiUeUy  Martm  <fe  HwrdAn^  and  Porter  A  WaUer  for 
jrespondent. 

NoKTON,  J. — ^The  plaintiff  filed  the  following  statement  before 
a  justice  of  the  peace  of  Gentry  countj^  as  her  canse  of  action : 
Plaintiff  states  tnat  the  defendant  is  a  railroad  corporation  in  the 
State  of  Missouri,  organized  under  and  by  virtue  oi  the  FAcn. 

statutes  of  said  State,  and  is  engaged  in  the  transportation  of  pas- 
sengers and  propertv.  That  raid  railroad  crosses  the  St.  Joseph 
and  Des  Moines  li.,  a  corporation  under  and  by  virtue  of 
the  statutes  of  said  State,  near  Darlington,  Gentry  connty,  Mo., 
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upon  the  same  grade.  That  the  character  of  the  land  at  said 
crossing  will  admit  of  the  erection  of  a  depot  thereon.  That  the 
defendant,  either  jointly  with  the  said  St.  Joseph  &  Des  Moines 
B.  Co.,  or  separately,  has  failed,  neglected,  and  refused  to  erect, 
build,  or  maintain  a  depot,  passenger-house,  or  waiting-room  at 
said  crossing  on  the  11th  day  of  July,  1881,  as  under  the  statutes 
in  such  cases  made  and  provided  the  defendant  was  required. 
Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant 
for  the  sum  of  twenty-five  dollars  and  costs. 

Plaintiff  had  judgment  before  the  justice,  and  on  defendant's 
appeal  again  had  judgment  from  which  the  defendant  has  appealed 
BYiDBioB.  to  this  court.  On  the  trial  defendant  objected  to  the 
introduction  of  any  evidence  on  the  following  grounds :  1.  Because 
the  petition,  or  statement,  did  not  aver  facts  sufficient  to  constitute 
a  cause  of  action ;  2.  Because  the  statute  under  which  the  action 
was  commenced  is  repugnant  to  the  constitution  of  the  United 
States  and  the  constitution  of  the  State. 

Plaintiff's  cause  of  action  is  based  upon  the  following  statute : 
^^  Every  railroad  corporation  in  this  State,  which  now  is  or  may 
Statute.  hereafter  be  engaged  in  the  transportation  of  passen- 

gers or  property,  shall  give  public  notice  of  the  re^lar  time  of 
starting  ana  running  its  cars,  and  shall  furnish  sufficient  accommo- 
dations for  the  transportation  of  all  such  passengers,  baggage,  mail, 
and  express  freight  as  shall,  within  a  reasonable  time  previous 
thereto,  be  offerea  for  transportation  at  the  place  of  starting,  at  the 
junctions  of  other  railroads,  and  at  the  several  stopping  places ; 
and  shall,  at  all  crossings  and  intersections  of  otner  rauroads, 
where  such  other  railroad  and  the  railroad  crossing  the  same  are 
now  or  mav  hereafter  be  made  upon  the  same  grade,  and  the 
character  of  the  land  at  such  crossing  or  intersection  will  admit  of 
the  same,  erect,  build,  and  maintain,  Mther  jointly  with  the  rail- 
road company  whose  road  is  crossed,  or  separately  by  each  railroad 
company,  a  depot  or  passenger-house  and  waiting  room  or  rooms 
sufficient  to  comfortably  accommodate  all  passengers  awaiting  the 
arrival  and  departure  of  trains  at  such  junction  or  railroad  cross- 
ing, and  shall  keep  such  depot  or  passenger-house  warmed,  Ughted, 
and  open  to  the  in^ss  ana  egress  of  all  passengers  a  reasonable 
time  before  the  arrival  and  until  after  the  departure  of  all  trains 
carrying  passengers  on  said  railroad  or  railroads;  and  they  are 
hereby  required  to  stop  all  trains  carrying  passengers  at  the  junc- 
tion or  intersection  of  other  railroads  a  sufficient  length  of  time  to 
allow  the  transfer  of  passengers,  personal  baggage,  mail,  and  ex- 
press freight  from  the  trains  of  railroads  so  connecting  or  inter- 
secting, or  they  may  mutually  arrange  for  the  transportation  of 
such  persons  and  property  over  both  roads  without  change  of  cars  ; 
and  tney  shall  be  compelled  to  receive  all  passengers  and  freight 
from  such  connecting  or  intersecting  roads  whenever  the  same 
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shall  be  delivered  to  them.  Every  railroad  corporation  or  com- 
pany which  shdl  fail,  neglect,  or  refuse  to  comply  with  the  condi- 
tions of  this  section  from  and  after  the  first  day  of  July,  1881, 
shall,  for  each  day  said  corporation  or  railroad  company  refuses, 
neglects,  or  fails  to  comply  therewith  after  said  day,  forfeit  and 
pay  the  sum  of  twenty-five  dollars,  which  may  be  recovered  in  the 
name  of  the  State  of  Missouri  to  the  use  of  the  school  fund  of  the 
county  wherein  said  crossing  is  situated ;  and  it  shall  be  the  duty 
of  the  prosecuting  attorney  to  prosecute  for  and  recover  the  same.'' 
R  S.  §  797,  as  amended  by  Laws  1881,  p.  77. 

It  will  be  observed  that  this  is  a  penal  statute.  It  enjoins  upon 
railroad  companies  the  duty  of  doing  certain  things  which  if  not 
done  subjects  them  to  the  payment  of  a  fixed  penalty,  aykrmeiitb  n 
and,  being  penal,  it  should!^  be  strictly  construed,  and  "^«"«"- 
so  as  not  to  enlar^  the  liability  it  imposes  nor  allow  a  recovery 
under  it,  unless  toe  party  seeking  it  brings  his  case  strictly  within 
the  terms  or  conditions  authorizing  it.  Parish  v.  Bailroad,  63  Mo. 
284.  Giving  force  and  effect  to  this  rule  we  must  hold  that  the 
first  objection  to  the  sufficiency  of  the  statement  is  well  taken. 
The  evident  purpose  of  the  statute,  in  requiring  railroad  companies 
carrying  passengers  to  build  depots  or  station  houses  ...  at  all 
places  where  they  cross  each  other,  was  to  afford  facilities  not  so 
much  to  those  living  in  the  immediate  vicinity  of  such  crossing,  as 
to  the  travelling  public  at  lars^,  and  to  that  class  of  persons  travel- 
ling on  one  rai&oad  destined  for  some  point  on  the  railroad  which 
it  crosses.  If  this  was  the  purpose  of  tne  law  before  the  obli^tion 
to  build  a  depot  at  the  crossing  of  two  railroads  could  arise,  it 
must  appear  that  each  of  said  roads  was  engaged  in  carrying  pas- 
sengers, and  for  the  reason  that  it  does  not  so  appear  in  the  state- 
ment it  fails  to  set  forth  a  cause  of  action.  It  is  averred  that 
defendant  company  was  engaged  in  carrying  passengers,  but  does 
not  aver  that  the  St.  Joseph  &  Des  Moines  K.  was  so  engaged. 
All  that  is  averred  in  the  statement  may  be  taken  as  true,  but  for 
lack  of  the  above  averment  no  recovery  could  be  had.  The  ob- 
jection to  the  admission  of  any  evidence  under  it  ought  therefore 
to  haxe  been  sustained,  and  error  was  committed  in  overruling  it. 

It  is  further  insisted  that  the  requirement  of  the  statute  that 
defendant  should  appropriate  its  money  in  constructing  a  depot  or 
passen^er-hoase  at  all  places  where  it  crosses  another  conbtitutiokal. 
railroad  is  an  appropriation  of  private  property  to  a  *"  ^'^  watutk. 
public  use  without  just  compensation,  and  is  therefore  in  violation 
both  of  the  State  and  federal  constitutions.  Counsel  have  made 
an  ingenious  ar^ment  in  support  of  this  position,  the  fallacy  of 
which  consists  ux  the  assumption  that  the  statute  in  (question  was 
but  an  exercise  on  the  part  of  the  legislature  of  the  ndit  of  emi- 
nent domain.  It  may  oe  conceded  tiiat  the  State,  in  toe  exercise 
of  the  right  of  eminent  domain,  cannot  take  private  property  for 


136     STATE  TO  THB  USB,  BTO.,  V.  WABASH,  ETC.,  B.  CO. 

private  purposes  at  all,  and  it  can  only  take  private  property  for 
pablic  use  npon  the  payment  of  a  just  compensation  to  tne  owner 
whose  property  is  taken.  Such  statutes  as  the  one  in  question 
have  never  been  upheld  on  the  ground  that  the  rijght  of  eminent 
domain  confeired  the  power  to  pass  them,  but  their  validity  has 
been  bottomed  on  the  principle  that,  when  private  property  is 
devoted  by  the  owner  to  a  public  use,  some  right  of  such  use  is 
reserved  or  inheres  in  the  legislature  to  regulate  the  use.  It  is 
upon  these  principles  that  such  laws  as  licensing  and  regulating 
ferries,  requiring  railroad  companies  to  build  fences  on  each  side 
of  their  tnicks,  to  erect  and  maintain  cattle-guards,  gates,  and  farm 
AuTHOBirm  crossings,  have  been  upheld.  In  the  case  of  Munn  v. 
Illinois,  94  U.  S.  113,  when  this  subject  came  before  the  court,  it 
is  said :  "  Property  becomes  clothed  with  a  public  interest  when 
used  in  a  manner  to  make  it  of  public  consequence  and  affect  the 
community  at  larse ;  when,  therefore,  one  devotes  his  property  to 
an  use  in  which  me  public  has  an  interest,  he  in  effect  grants  to 
the  public  an  interest  in  that  use,  and  must  submit  to  be  controlled 
by  tne  public  for  the  common  good  to  the  extent  of  the  interest 
he  has  thus  created.  He  may  withdraw  his  grant  by  discontinu- 
ing the  use,  but  so  long  as  he  maintains  the  use  he  must  submit  to 
the  control." 

An  ilhistration  of  the  principle  is  to  be  found  in  Lord  Hale's 
treatise  De  Jure  Ma/riSy  1  Har^.  Law  Tracts,  6,  where  it  is  said : 
"  A  person  may  make  a  ferry  for  his  own  use  or  the  use  of  his  family, 
but  not  for  the  common  use  of  all  the  king's  subjects  passing  that 
way,  because  it  doth  in  consequence  tend  to  a  common  charge,  and 
is  become  a  thing  of  public  interest  and  use,  and  every  man  for 
his  passage  pays  a  toll  which  is  a  common  charge,  and  every  ferrv 
ought  to  be  under  a  public  regulation,  viz.,  that  it  give  attend- 
ance at  due  times,  keep  a  boat  in  due  order,  and  take  but  reason* 
able  toll,  for  if  he  fail  in  these  he  is  finable."  So  Lord  Ellen- 
borough  in  the  case  of  Allnut  v.  Inglis,  12  East.  527,  observed : 
^^  There  is  no  doubt  that  the  general  principle  is  favored,  both  in 
law  and  justice,  that  every  man  may  nx  what  price  he  pleases  on 
his  own  property,  or  the  use  of  it;  but  if  for  a  particular  purpose 
the  public  have  a  right  to  resort  to  his  premises,  make  use  of  them, 
and  ne  have  a  monopoly  in  them  for  that  purpose,  if  he  will  take 
the  benefit  of  the  monopoly,  he  must,  as  an  equivalent,  perform  the 
duty  attached  to  it  on  reasonable  terms."  So  in  the  case  of  Thorpe 
V.  K.  &  B.  K.  Go.,  27  Yt.  140,  when  the  court  was  called  to  pass 
upon  the  validity  of  a  law  requiring  railways  to  erect  and  maintain 
cattle-guards  at  farm  crossings,  Redfield,  C.  J.,  in  an  exhaustive 
and  elaborate  opinion,  in  wnich  the  authorities  bearing  on  the 
question  are  reviewed,  held  that  the  power  of  the  legislature  to 
control  railways  in  that  respect  may  be  found  in  the  general  control 
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of  the  police  of  the  oonntry,  which  reeidee  in  the  law-making 
power  in  all  free  States. 

While  the  defendant  company  is  a  private  corporation  and  the 
franchise  and  property  acauired  by  it  private  property,  r«,^„oh  of 
the  nse  to  which  it  is  applied  is  nevertheless  a  public  ^™  ^  roS 
use.  The  general  assembly  has  delegated  to  railway  "^  ^''' 
companies  the  power  to  exercise  the  right  of  eminent  domain,  and 
to  take  private  property  upon  which  to  construct  their  roads  upon 
the  sole  ground  that  tne  property  so  taken  is  to  be  devoted  to  a 
public  use,  and  that  they  were  created  and  brought  into  being  for 
public  purposes ;  and  it  is  upon  this  ground  Uiat  the  seizure  of 
property  for  their  use,  and  the  validity  of  county  and  municipal 
subscriptions  to  such  enterprises,  have  been  maintained  by  the 
courts.  Such  being  the  designs  of  their  creation,  the  public  having 
an  interest  in  the  use  have  the  right,  through  the  lej^ature,  to 
subject  them  to  such  reasonable  regulations  as  will  effectuate  and 
promote  the  object  of  their  creation.  The  requirement  to  build 
suitable  depots  or  passenger-houses  at  the  crossing  of  railroads  for 
the  accommodation  of  the  public  desiring  to  avail  themselves  of 
the  use  to  which  the  property  of  the  corporation  is  devoted,  and  in 
which  the  public  has  an  interest,  is  not,  in  our  opinion,  an  unreason- 
able regulation,  and  may  be  classed  as  coming  within  a  proper 
exercise  of  the  police  power  of  the  State,  and  directly  in  aid  of 
the  very  object  for  which  such  corporations  were  created.  Such  a 
regulation  neither  disturbs  any  chartered  rights  nor  impairs  the 
obligation  of  any  contract  relation  existing  between  the  State  and 
the  corporation,  but  on  the  contrary  was  designed  to  facilitate 
public  travel  on  the  roads  respectively  crossing  each  other. 

Judgment  reversed  and  cause  remanded  for  insufficiency  of 
statement,  in  which  all  concur,  Judges  Hough  and  Henbt  and 
Sherwood  concurring  in  the  result. 

HsNBT,  J.  (concurring). — ^I  concur  in  the  reversal  of  the  judg* 
ment,  but  express  no  opinion  at  present  on  the  question  of  the 
constitutionality  of  the  act  of  the  legislature  requiring  railway 
companies  to  erect  and  maintain  depots  where  their  roads  cross 
and  are  crossed  by  other  railroads.  I  have  not  yet  had  an  oppor- 
tunity to  give  the  subject  the  consideration  which  its  importance 
demands.  I  have  not  been  able  to  find  an  adjudication  on  the 
precise  question,  either  in  the  United  States  or  in  England.  No 
such  case  is  cited  in  the  opinion  delivered  by  Judge  iforton  for 
the  court. 

Agreement  to  run  Trains  to  Depot — Specific  Performance  of  Contract. — 
In  consideration  of  a  bonus  panted  by  the  plaintiffs  to  the  defendants  the 
latter  agreed  (1)  to  bring  their  railway  from  IngersoU  to  some  point  on  the 
line  of  the  Canada  Southern  R.  not  more  than  half  a  mile  east  of  the 
present  passenger  station  of  the  Canada  Southern  R.  at  St.  Thomas,  and 
(2)  to  run  all  their  passenger  trains  to  and  from  a  small  station  on  Church 
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street.  The  defendants  perf onned  the  first  pert  of  the  agreementi  tnd  also 
the  second,  so  long  as  tne  Canada  Southern  R.  Co.  permitted  the  use  of 
their  line  fh>m  the  point  of  junction  to  the  small  station  on  Church  street; 
but  on  the  refusal  of  the  other  company  to  continue  this  privilege,  the  de- 
fendants discontinued  the  performance  of  this  part  of  their  agreement. 

Beldf  that  this  was  not  a  case  in  which  the  defendants  should  be  directed 
specifically  to  perform  their  contract  as  to  the  Church  street  station,  but  that 
tne  plaintifb  were  entitled  to  a  reference  as  to  damages  for  breach  thereof. 
Corporation  of  City  of  Bt  Thomas  e.  Credit  Valley  R.  Co.,  1$  Ontario  Ap- 
peal Reports,  d78. 


Bbhib 
Gbhtral  Ybbmont  B.  Co. 

(Adoanee  Oa$ey  Vermont.    April  24,  1886.) 

The  question  was,  whether  a  hoisting  apparatus-  was  negligently  con- 
structed by  the  defendant  railroad,  or  negligently  operated  by  the  plaintiff 
in  attempting,  with  the  assistance  of  one  man,  to  raise  a  stone  weighing 
three  thousand  six  hundred  pounds.  Eddy  that  the  opinion  of  a  witness  was 
not  admissible;  in  effect,  that  it  was  not  prudent  *'to  use  it  with  less  than 
three  men^  on  a  stone  of  two  tons  heft." 

The  plaintiff  was  injured  while  operating  a  crane  or  hoisting  apparatus  of 
unusual  and  peculiar  structure.  Hddj  that  expert  eyidence  was  admissible 
to  prove  that  it  was  of  sufficient  capacity  and  repair  for  the  use  intended. 

The  decision  of  the  trial  court,  that  a  witness  has  the  requisite  qualifica- 
tions for  an  expert,  is  not  xeyiewable.  But  an  arbitrary  ruling  without  evi- 
dence is  reviewable. 

AonoN  on  the  case  to  recover  for  injuries  to  the  plaintifi,  caused 
by  the  fall  of  a  crane  or  hoisting  apparatus.  Trial  oy  jnry,  March 
term,  1885,  Windham  county,  Walker,  J.,  presiding.  Verdict  for 
the  defendant. 

The  plaintifPs  testimony  tended  to  show  that  the  defendant  had 
erected  a  crane  upon  its  ground  at  its  depot  in  Townshend ;  that 
on  the  1st  day  of  February,  1882,  said  crane  was  insufficient  and 
out  of  repair,  and  that  on  that  day  the  plaintiff  was  using  and 
operating  the  same  in  unloading  a  block  of  soapstone  from  his  sled, 
as  freight  to  be  loaded  upon  tne  defendant's  cars  and  transported 
upon  its  road,  and  that  while  so  using  said  crane,  by  reason  of  such 
insufficiency  and  want  of  repair,  it  broke  and  fell,  and  in  so  falling 
its  boom  struck  the  plaintifiPs  head,  inflicting  upon  him  a  very 
serious  injury ;  and  that  at  the  time  of  the  breaking  of  said  crane, 
in  his  use  and  management  of  the  same,  he  was  in  tne  exercise  of  a 
proper  degree  of  care  and  prudence. 


INJURY  AT  STATION — EXPERT  EVIDENCE.  139 

The  defendant's  evidence  tended  to  prove  that  the  crane  was  of 
sufficient  capacity  and  repair ;  that  plaintiff  was  negligent ;  that 
when  the  accident  occurred,  he,  with  the  assistance  of  one  man, 
was  in  the  act  of  lifting  a  stone  weighing  about  three  thousand  six 
hundred  pounds. 

The  court  below  held  as  to  the  expert  evidence :  ^^  Now  it  seems 
to  me,  as  bearing  upon  this  question  of  negligence,  that  it  is  com- 
petent and  proper  for  the  defendant  to  show  that  the  ^ crane' 
erected  at  this  place  was  of  ap  approved  pattern  and  of  such  kind 
and  character  as  experts  say  they  snould  deem  correct  and  sufficient 
for  that  business  or  purpose.  1  think  it  would  be  competent  for 
the  defendant  to  show  that  the  ^  crane '  that  was  erected  at  Towns- 
hend  for  the  purpose  and  design  for  which  it  was  erected,  was  of 
an  approved  pattern  and  used  by  railroad  men,  and  was  such  a 
machine  as  is  usually  erected  by  railroad  men  and  other  men  for 
the  purpose  for  which  this  was  erected,  and  that  you  have  a  ri^ht 
to  refer  to  other  machines,  so  far  as  to  show  that  this  was  of  that 
character.  I  think  you  cannot  make  comparisons  between  this  and 
other  machines."  One  of  the  expert  witnesses  was  a  carpenter, 
who  had  repaired  the  crane;  one  was  a  roadmaster;  and  another 
was  a  division  superintendent 

Z.  Jf.  Meed  for  plaintiff. 

Martm  <&  Eddy  and  C.  B.  Eddy  for  defendant. 

Vbazey,  J. — One  of  the  issues  was  that  of  contributory  negli- 
gence ;  and  this  was  based  on  the  claim  that  three  men  at  least 
were  required  in  the  operation  of  the  hoisting  apparatus,  especially 
in  raising  and  moving  a  stone  of  the  size  named  in  the  BymEiicB. 
exceptions,  and  on  the  fact  that  but  two  men  were  using  the  appa- 
ratus at  the  time  of  the  accident,  the  defendant  claiming  that  such 
was  not  a  prudent  use.  One  Brooks  was  improved  as  a  witness  by 
the  defendant  to  show  about  the  operation  and  capacity  of  the  ma- 
chine and  the  number  of  men  required  to  use  it,  and  why  so  many 
were  required  and  what  each  had  to  do.  And  after  showing  all 
this  a  question  was  asked  as  follows :  ^^  What  do  you  say  abopt  its 
being  prudent  to  use  it  with  less  than  three  men,  on  a  stone  of  two 
tons  neft!"  A.  '^  I  should  not  consider  it  prudent  with  a  stone  of 
two  tons  and  upwards." 

Another  witness,  Lyman,  was  improved  and  used  for  the  same 
purpose,  and  a  like  question  in  substance  was  asked  him,  and  he 
made  similar  answer.  It  is  difficult  to  see  how  questions  could  be 
framed  to  call  from  the  witness  an  opinion  upon  the  point  to  be 
decided  by  the  jury  more  exactly  than  was  done  in  these  questions. 
When  this  machine  was  fully  described  as  to  its  structure,  strength, 
method  of  use,  number  of  men  required,  danger  in  its  use  by  less 
number,  its  safety  and  adequacy  when  properly  used,  the  inference 
as  to  the  prudence  of  undertaking  to  operate  it  on  a  stone  of  the 
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size  in  question  with  only  two  men,  was  one  which  required 
no  particular  knowledge  and  skill,  but  rested  in  the  sound  judg« 
ment  of  the  jurors,  and  one  whidi  they  could  as  well  decide  for 
themselves. 

Speaking  of  the  exceptions  to  the  ^neral  rule  that  witnesses  are 
tor  testify  to  facts,  and  not  to  give  their  individual  opinions,  Boyce, 

AUTHOBiTDB.     *'"•'  ^^  ^lifford  V.  Kichardson,  18  Vt.  636,  says :  "  When 
OTHOBiTiBfc     ^^  ^j^^  pertinent  facts  can  be  sufficiently  aetailed  and 

described,  and  when  the  triers  are  supposed  to  be  able  to  form  cor- 
rect conclusions  without  the  aid  of  opinion,  or  judgment  from 
others,  no  exception  to  the  rule  is  allowed."  We  think  the  opinion 
drawn  out  as  above  shown  was  clearly  inadmissible.  Lawson  Exp. 
and  Opin.  £v.,  rules  24  and  33.  It  is  said  this  evidence  was  onfy 
the  same  in  substance  as  could  have  been  called  out  in  another 
form.  That  is  true,  and  it  might  be  added  that  the  same  in  effect 
had  been  shown  already  by  tne  same  and  other  witnesses.  But 
that  does  not  meet  the  objection.  A  settled  rule  was  violated  as 
where  a  leading  question  is  asked  without  permission,  or  whero 
secondary  evidence  is  admitted  when  the  best  is  at  hand,  all  under 
objection. 

The  plaintiff  further  claims  that  there  was  no  occasion  or  legal 
ground  for  expert  or  opinion  testimony.  In  1  Stark.  Ev.  153,  tne 
author  says :  ^^  In  general  wherever  the  inference  is  one  of  skill 
and  judgment,  the  opinion  of  experienced  persons  is  admissible ; 
for  by  such  means  only  can  the  jury  be  enabled  to  form  a  correct 
conclusion."  In  Lester  v.  Pittsford,  7  Vt.  161,  Phelps,  J.,  says : 
"  The  testimony  of  opinion  may  be  given  where,  from  the  general 
and  indefinite  nature  of  the  inquiry,  it  is  not  susceptible  of  direct 
proof."  One  position  of  the  plaintiff  was  that  this  machine  was  of 
insufficient  capacity  for  lifting  and  loading  the  soapstone  for  which 
it  was  erected.  It  was  unusual  and  unfamiliar  as  a  hoisting  power 
both  in  size  and^kind.  It  was  adapted  and  used  for  much  heavier 
work  tlian  men  ordinarily  have  occasion  or  are  accustomed  to  engage 
in,  and  it  was  peculiar  and  not  common  in  form  of  structure,  and  had 
a  limited  use.  It  was  not  like  the  ordinary  derrick  used  in  heavy 
stone  lifting,  having  rope  or  cable  guys  in  all  directions  from  the 
top  of  the  mast.  It  had  but  two  guys  and  these  were  of  wood.  It 
was  plain  to  see  how  to  use  it,  but  to  judge  of  its  strength  and  ca- 
pacity would  require  experience  in  its  use  and  mechanical  famil- 
iarity with  the  strength  of  such  machinery,  and  with  the  strain 
upon  its  different  par^  when  used  to  its  capacity.  Such  experi- 
ence and  familiarity  constitute  "  peculiar  knowledge"  and  give  a 
man  "  special  skill."  Practical  experience  in  the  observation  and 
use  of  an  unusual  and  peculiar  machine  tends  to  give  a  man  skill 
in  respect  to  it.  We  tnink  the  plaintiff  tendered  an  issue  upon 
which  expert  testimony  was  admissible.  Blodgett  Paper  Go.  v. 
Farmer,  41  N.  H.  398i 


INJUBY  AT  STATION — EXPERT  EVIDENCE.  141 

Another  claim  is  made  that  the  witnesses  who  gave  the  expert 
evidence  were  not  properlv  experts ;  that  is,  had  not  the  qualifica- 
tions reqaired  in  order  to  be  experts.  This  is  a  question  of  fact, 
the  decision  of  which,  by  the  trial  court  as  an  inference  from  evi- 
dence, is  not  revisablo,  Wright  v.  Williams's  Estate,  47  Vt.  222 ; 
Dole  V.  Johnson,  60  N.  H.  452.  An  arbitrary  ruling  without  evi- 
dence, or  Bjgainst  conclusive  showing,  would  leave  the  question 
of  revisability  the  same  as  it  would  stand  on  similar  rulings  on 
other  questions  of  fact.  As  to  what  are  the  qualifications  neces- 
sary to  entitle  a  witness  to  testify  as  an  expert,  and  as  to  whether 
the  subject  concerning  which  he  is  to  testify  is  one  upon  which  the 
opinion  of  an  expert  can  be  received,  these  have  been  held  to  in- 
volve questions  of  law.    Jones  v.  Tucker,  41  N.  H.  546. 

We  think  there  was  no  error  on  this  branch  of  the  case,  but  on 
the  point  first  noted  the  judgment  is  reversed  and  cause  remanded. 

Judgment  reversed 

Injuries  reesivsd  at  Railroad  Station^— See,  generally,  Beeson  e.  Chicago, 
etc.,  R  Co.,  18  Am.  &  Bog.  R.  R.  Cas.  45;  Wheelwright  v.  Boston,  etc.,  R 
Co.,  16  lb.  816;  Illinois  Cent.  R  Co.  e.  Frelka,  18  lb.  7;  Rennecker  v.  Sonth 
Car.  R  Co.,  18  lb.  149;  Buenemann  e.  St.  Paul,  etc.,  R.  Co.,  18  lb.  168; 
Foes  e.  Chicago,  etc,  R.  Co.,  19  lb.  113;  Watson  e.  Wabash,  etc.,  R.  Co.,  19 
lb.  114;  BenneU  e.  L.  &  N.  R  Co.,  1  lb.  71 ;  Stewart  v.  I.  &  C.  N.  R  Co.,  2 
lb.  497;  Langanv.  St.  Louis,  etc.,  R.  Co.,  8  lb.  866;  Leary  v.  Cleveland,  etc., 
R.  Co.,  8  lb.  498;  Louisville,  etc.,  R.  Co.  e.  Wolff,  6  lb.  626;  St.  Louis,  etc., 
R  Co.  e.  Cantrell,  8  lb.  198;  People  v,  McKay,  8  lb.  206;  Johnson  v,  Chicago, 
etc.,  R  Co.,  8  lb.  206 ;  Dobiecke  e.  Sharpe,  8  lb.  486 ;  Balto.  &  O.  R.  Co.  v, 
SchwindUng,  8  lb.  644. 

Injuries  received  wliiie  loading  Car— What  constitutes  Contributory  Neg- 
ligence*— PlaintifTs  decedent  was  employed  by  a  lumber  company  to  load 
lumber  upon  a  car.  Decedent  and  another  person  were  on  this  car  loading 
lumber.  Before  the  accident  happened  all  the  load  of  lumber  bad  been 
placed  on  the  car,  but  it  had  not  been  levelled  oft  and  secured  in  place  so  as 
to  be  fit  for  shipment.  Decedent  and  his  assistant  were  standing  on  the  pro- 
jecting ends  of  the  longer  timbers  at  opposite  ends  of  the  car,  levelling  off 
the  load  and  preparing  to  fasten  the  same  in  place.  Defendant's  employees, 
without  giving  any  notice,  ran  up  with  a  locomotive  engine,  coupled  on  to 
the  car,  and  moved  it  several  hundred  feet  at  a  speed  of  five  or  six  miles  an 
hour.  While  so  moving  two  heavy  jerks  of  the  car  occurred,  throwing  de- 
cedent between  the  cars,  where  he  was  killed.  Eidd,  that  the  court  could  not 
say,  as  a  matter  of  law,  that  decedent  was  guilty  of  contributory  negligence 
in  not  climbing  to  the  top  of  the  load  of  lumber  instead  of  maintaining  his 
position  on  the  ends  while  the  car  was  in  motion.  Dufour  v.  Central  Pac. 
R  Co.  (California,  Aug.  1886),  7  Pac.  Repr.  769. 

Injury  received  while  piling  Lumber  near  Tracic — Contributory  Negli- 
gence*— ^Along  and  near  a  planing-mill,  and  within  twenty  feet  of  it,  de- 
fendant laid  a  spur  track  for  the  purpose  of  loading  and  unloading  lumber, 
etc.,  at  the  mill.  A  shed  extended  from  the  mill  proper  to  within  four  feet 
of  the  track.  There  were  several  planers  in  the  mill.  The  lumber  was 
fed  into  the  mill  on  the  side  away  from  the  track,  and  passed  through  the 
planers  at  right  angles  and  towards  the  track,  and  within  a  few  feet  of  it.  At 
each  planer  was  employed  a  man  who  received  the  board  as  it  came  from  it, 
carried  it  across  the  track  to  be  piled  up  near  the  track  convenient  for  ship- 
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ment,  and  then  returned  for  another  board,  the  whole  distance  thus  trav- 
ersed being  very  short,  and  his  employment  requiring  his  crossing  and  re- 
crossing  the  track  constantly.  The  land  on  which  the  lumber  was  piled 
belonged  to  the  defendant.  The  defendant  knew  of  this  mode  of  conducting 
the  business,  and  this  use  of  the  land  and  track  by  the  mill-owner  was  with 
its  consent  and  permission,  express  or  implied.  The  planers  made  so  much 
noise  as  to  prevent  a  person  trom  hearing  an  approaching  car.  This  spur 
track  was  not  used  for  the  general  and  regular  business  of  the  road,  but  only 
to  set  in  such  cars  as  were  needed  to  be  loaded  or  unloaded  at  the  mill  or 
factory,  and  these  were  not  set  in  at  regular  times,  but  only  as  occasion 
required,  at  irregular  intervals.  On  the  occasion  of  the  accident,  the  de- 
ceased, one  of  the  men  employed  in  carrying  the  lumber  from  the  planer 
across  the  track,  had  carriea  a  board  across  to  a  pile  about  four  feet  from  it, 
and  set  it  down  and  turned  around  to  go  back  to  the  mill  for  another  board, 
when  he  was  struck  by  defendant's  car,  which  was  beinff  ''kicked"  in  at  an 
unusual  rate  of  speed,  without  any  warning  to  deceased.  If  deceased  had 
looked  up  the  track,  he  could  have  seen  the  approaching  car  in  time  to  have 
avoided  the  accident.  Hsld,  that  under  these  facts  the  court  could  not  say 
that  the  omission  of  the  deceased  to  keep  on  the  lookout  for  approaching 
cars  was  per  se  negligence.  It  was  properly  a  question  of  fact  for  the  jury 
to  determine  whether  he  ought  to  have  kept  on  the  lookout,  or  whether, 
under  the  circumstances,  he  might  not  rely  on  being  given  timely  warning 
of  the  approach  of  cars.     Mark  v.  St.  Paul,  etc.,  R.  Co.,  82  Minn.  208. 

Injury  on  Depot  Platform— Duty  of  Railway  Company  to  Friends  of  Pas- 
sengersi — The  plaintiff  had  an  appointment  to  meet  a  passenger  named 
Young  at  defendant's  depot.  The  train  was  not  on  time,  but  arrived  after 
dark.  On  the  arrival  of  the  train  appellee  went  to  the  point  where  passen- 
gers usually  idighted,  but  failed  to  see  Toung.  Hearing  a  voice,  supposed  to 
be  Younff's,  he  started  to  enter  the  coach.  In  order  to  pass  the  persons  con- 
gregated on  the  platform  he  ste|>ped  oft  it  on  to  the  side-track  and  walked 
down  the  side-track.  In  attempting  to  cross  the  platform  to  the  coaches  he 
stepped  into  a  hole  between  the  track  and  platform,  falling  forward  on  his 
face,  his  left  hand  falling  on  the  track,  and  at  that  time  the  train  started  and 
the  wheels  of  the  cars  passed  over  his  hand,  mashing  his  fingers  off.  The 
court  charged  the  jury  as  follows:  ''If  plaintiff  knew  of  the  defects  in 
defendant's  platform,  should  you  find  it  was  defective,  and  said  plaintiff 
attempted  to  cross  or  go  alonff  said  platform  at  such  defective  place  without 
it  being  necessary  for  him  to  do  so,  then  defendant  would  not  be  responsible; 
but  if  plaintiff  knew  that  the  platform  was  defective,  but  it  was  necessary 
for  him  to  pass  over  or  go  along  such  defective  part,  or  if  on  account  of  the 
darkness  plaintiff  did  not  at  the  time  know  where  the  defective  part  of  the 
platform  was,  then  he  would  be  entitled  to  recover,  provided  ne  was  in- 
jured by  defendant's  negligence  as  heretofore  explained."  Setd^  that  the 
charge  was  erroneous.  Tliat  the  correct  test  of  the  liability  of  the  plaintiff 
to  the  charge  of  contributory  negligence  was  whether  a  prudent  person  in 
the  same  situation,  and  with  the  knowledge  possessed  by  the  plaintiff,  would 
have  done  what  he  did.  Murphy  v.  Railroad,  46  Texas,  356;  Beach  on 
Con.  Neg.,  268;  Note  to  City  of  Erie  v,  MagUl,  47  Amer.  Rep.  744. 

Seldf  also,  that  the  duty  is  imposed  upon  a  railway  company  to  keep  its 
premises  in  a  safe  condition  for  tne  use  of  a  friend  of  a  passenger  aiding  him 
to  enter  or  leave  the  train.  Texas  &  Pac.  R.  Co.  v.  Best  (Texas,  Apr.  1886), 
6  Tex.  Law  Rev.  283.  See  McEone  9.  Mich.  Cent.  R.  Co.,  18  Am.  &  Eng. 
R.  R.  Cas.  29. 

Action  for  Injury  received  from  Defective  Depot  Platform — Evidence  to 
show  Suffering  from  Pain^ — ^On  the  trial  of  an  action  for  personal  injury, 
received  while  passing  over  defective  depot  platform,  the  plaintiff  called  his 
attending  physician,  who  testified  that  he  had  examined  the  plaintiff,  who 
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stated  the  symptoms,  and  that  he  had  suffered  pain.  The  witness  was  then 
asked  whether  the  plaiDtiff  was  feigning  or  ''making  believe,"  to  which  he 
answered,  ''No,  sir;  I  know  he  did  not,  from  examination  and  tests.*' 
Hdd,  that,  with  the  explanation  as  to  his  means  of  knowledge,  there  was  no 
error  in  the  admission  of  the  evidence.  The  answer  could  only  be  under- 
stood as  a  deduction  or  conclusion  from  the  examination  and  tests  made.  In 
such  a  case,  the  attending  physician,  having  every  means  of  observing  the 
symptoms,  may  be  asked  if  the  patient  suffered  pain,  and  his  answer  in  the 
affirmative  can  be  considered  only  as  an  opinion  based  upon  actual  facts  and 
tests.  It  does  not  even  require  an  expert  to  know  the  existence  of  pain  from 
the  nature  of  the  injury  and  the  patient's  outward  manifestations.  Chicago, 
etc.,  R.  Co.  V,  Martin,  112  111.  16. 

Action  for  kilting  Cow—Liability  of  Railroad  for  Negligence  in  leasing 
Qround  to  be  used  as  Elevator — Negligence  of  Lessees^ — The  defendant 
company  leased  to  Hisey  &  James  the  ground  on  which  they  built  a  grain 
elevator.  In  loading  com  into  the  cars  more  or  less  would  be  spilled  on  the 
ground  and  side-track  of  defendant's  road.  The  plaintiff's  cow  was  between 
a  car  standing  on  the  side-track  and  the  elevator,  which  car  was  being 
loaded  or  had  just  been  loaded  with  shelled  com  from  the  elevator.  As  a 
train  appeared  upon  the  main  track  she  ran  from  behind  the  car  across  the 
side-track  and  upon  the  main  track,  where  she  was  struck  and  killed.  Plain- 
tiff knew  that  piles  of  cobs  and  scattered  corn  were  upon  the  ground  and 
aide-tracks,  and  that  Hisey  &  James's  employees  scattered  more  or  less  corn 
when  loading  it  into  the  cars.  He  also  knew  his  cow  frequented  this  place. 
The  agreed  statement  of  facts  showed  that  the  only  aeenc^  which  the  de- 
fendant had  in  the  events  which  led  to  the  injury  of  plaintiff's  cow  was  in 
leasing  the  ground  to  Hisey  &  James.  It  was  admitted  that  there  was  no 
proof  of  the  alleged  negligence  in  running  the  train.  Edd^  that  defendant 
was  not  liable ;  that  there  was  such  intervention  of  concurring  causes,  out- 
side of  the  immediate  agency  of  the  defendant,  as  to  place  the  injury  be- 
yond the  natural  and  probable  consequences  of  the  imputed  negligence  of 
the  defendant.  Gillilandt).  Chicago,  etc.,  R.  Co.  (Mo.,  E.  C.  Ct.  of  Appeals, 
Nov.  1885),  2  Western  Rep.  188. 

Negligent  Injury  to  Building  and  Occupant  through  running  Car  off  the 
Tracki — The  tracks  of  the  defendant's  railway  ran  through  the  middle  of  a  nar- 
row street  in  the  city  of  Stillwater.  The  plaintiff  was  in  a  building  adjacent 
to  the  street,  and  about  12  feet  from  the  railroad  track,  by  license  from  the 
corporation  which  owned  the  premises.  The  defendant,  S.,  who  was  the 
managing  officer  of  the  railway  company,  took  the  place  of  an  engineer  upon 
one  of  its  engines,  and  ran  it  backward,  with  a  fiat  car  in  advance,  through 
the  street,  at  the  rate  of  12  miles  an  hour.  The  car  ran  off  the  track  and  into 
the  building,  injuring  the  plaintiff.  A  city  ordinance  forbade  the  running  of 
engines  at  a  greater  speed  than  five  mUes  an  hour.  S.  did  not  shut  off  steam 
when  the  car  left  the  track.  There  was  evidence  going  to  show  that  from 
the  use  of  wagons  on  the  street  small  stones  and  gravel  are  liable  to  be  de- 
posited in  the  space  beside  the  rails,  where  the  fiange  of  the  wheel  runs,  in- 
creasing the  liability  of  cars  to  run  off  the  track,  and  requiring  that  trains 
should  run  slowly.  HM^  that  it  was  error  to  grant  a  nonsuit,  and  the  case 
should  have  gone  to  the  jury  upon  the  evidence.  Mahan  9.  Union  Depot, 
etc.,  Co.  (Minn.,  July,  1885),  24  N.  W.  Repr.  298. 

Indictment  of  Ticket  Agent  for  Failure  to  keep  Office  open.— It  is  a 
good  defence  to  an  indictment  of  a  ticket  agent  at  a  railroad  station,  under 
the  new  Code  of  Tennessee,  section  2859,  for  failing  to  keep  open  his  office 
for  one  hour  before  the  departure  of  a  particular  passenger  train,  that  the 
railroad  company,  with  notice  to  the  public,  had,  by  its  rules,  dispensed 
with  the  sale  and  purchase  of  tickets  for  that  train,  and  required  the  passen- 
gers to  pay  the  regular  ticket  fare  on  the  train.     Brady  t.  State,  15  Lea,  62S. 
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V, 

New  Yobe,  West  Shobb  and  Buffalo  B.  Oo. 

(Adoanee  Case,  New  York.    June  1,  1886.) 

Where  the  defendant  had  purchased  a  strip  of  bind  through  the  plain- 
tiffs^ property,  for  railway  purposes,  and  agreed  to  put  in  a  passage-way 
under  the  track  at  a  certain  place,  and  it  afterward  appeared  that  the  road 
leading  to  the  proposed  passage- way  was  cut  off  and  tnat  a  passage-way  at 
that  point  would  be  flooded  oy  tide-water,  and  the  defendant  therefore 
failed  to  perform  its  agreement,  and  the  plaintiffs  brought  suit  for  specific 
performance;  and  it  also  appeared  that  the  sub-contractors  who  constructed 
the  defendant's  road  had  trespassed  upon  and  wasted  the  land  of  the  plain- 
tiffs adjacent  to  the  strip  purcnased,  and  the  plaintiffs  also  joined  claims  of 
damages  therefor — 

Seioy  (1)  That  whereas  in  this  case  the  performance  of  the  contract  would 
cause  great  burden  and  expense  to  the  defendant,  and  would  be  of  but  little 
use  to  the  plaintiffs,  it  is  within  the  discretion  of  a  court  of  equity  to  refuse 
to  decree  specific  performance,  and  refer  the  plaintiffs  to  their  remedy  at 
law. 

(2)  That  in  such  case  the  rulings  of  the  court  of  equity  upon  the  measure 
of  damages  are  not  conclusiye  in  the  subsequent  action  at  law. 

(8)  That  if  plaintiffs  stood  by  and  permitted  defendant's  contractors  to 
enter  upon  and  waste  the  soil  adjacent  to  the  right  of  way  without  objection, 
a  court  of  equity  may  refuse  to  award  them  damages  therefor. 

(4)  That  where  the  owner  of  property  lets  a  contract  for  work  thereon  to 
an  independent  contractor,  and  that  contractor  in  the  performance  of  the 
work  commits  torts  which  are  not  necessary  to  the  performance  of  the  work, 
the  owner  is  not  liable  therefor. 

(5)  That  where  a  claim  is  made  for  trespass  and  waste,  some  amount  of 
damages  must  be  shown  in  order  to  entitle  the  plaintiff  to  a  judgment. 

Appeal  from  a  judgment  of  the  Supreme  Court  at  General  Term 
in  the  Second  Department,  affirming  a  judgment  for  defendant  in 
an  action  brought  to  compel  the  specific  performance  of  a  cove- 
nant.    Affirmed. 

Memorandum  of  decision  below,  34  Hun,  632. 

Mary  F.  Murtfeldt  was  the  owner  of  an  estate  for  life  in  about 
forty  acres  of  land,  situated  in  Orange  County,  adjoining  the  Hud- 
son River,  with  a  grant  from  the  State  for  the  lands  under  water. 

The  remainder  in  fee  is  vested  in  her  children,  nine  in  number, 
seven  of  whom  are  adults. 

The  defendant  railroad  company  made  an  agreement  with  Henry 
W.  Murtfeldt,  acting  for  his  wife  and  children,  to  purchase  a  strip 
of  land  through  the  Murtfeldt  property  for  railroad  purposes. 

Mrs.  Murt&ldt  and  the  seven  adult  children  joined  in  a  deed  of 
the  property,  which  contained  the  following  covenant : 
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The  parties  of  the  first  part  reserve  the  right  to  their  lands  east- 
ward 01  the  above-described  strip,  whether  under  water  or  above, 
and  the  right  to  cross  the  railway  of  the  party  of  the  second  part 
when  constracted  to  and  from  said  lands,  bat  not  so  as  to  inter- 
fere in  any  way  with  the  nse  of  said  strip  for  railway  purposes, 
and  a  passage-way  under  said  railway,  at  about  station  112,  shall  be 
constructed  and  maintained  always  by  the  party  of  the  second 
part,  for  the  use  of  the  parties  of  the  first  part,  their  heirs  and 
assigns,  which  said  passage-way  shall  be  at  least  eight  feet  wide 
and  six  feet  high  in  the  cfear. 

The  two  minor  children  conveyed  by  a  separate  deed  executed 
by  a  special  ^ardian,  which  did  not  contain  Uie  covenant  concern- 
ing the  crossmg. 

The  defendant  entered  upon  the  land  and  constructed  its  rail- 
road and  commenced  operatmg  the  same,  but  never  built  the  cross- 
ing and  refused  to  do  so,  hereupon  the  wife  and  seven  adult 
children  brought  this  action  to  compel  specific  performance  of  the 
covenant. 

Besides  the  cause  of  action  for  specific  performance  of  the  cove- 
nant to  build  |ind  maintain  the  crossinff,  the  complaint  sets  forth 
that  the  defendant  wrongfully  entered  upon  the  plainti£Es'  land, 
west  of  the  west  line  of  the  strip  of  land  described  in  the  deed, 
cut  down  the  trees  thereon,  excavated  and  removed  large  quanti- 
ties of  earth,  sand,  and  stone  therefrom,  and  thereby  disf^ured  the 
property,  deprived  the  land  of  necessary  lateral  support,  and  cut 
off  and  destroyed  the  road  leading  to  the  beach,  to  the  plaintiffs' 
damage,  etc. 

The  trial  judge  decided  in  favor  of  defendant  without  writing 
an  opinion. 

The  decision  of  the  general  term  aflSrming  the  decision  below  is 
based  by  the  opinion  upon  the  following  propositions : 

1.  That  the  crossing  would  be  useless  to  the  plaintiffs  if  built, 
because  the  road  leading  to  it  is  cut  off,  and  because  the  water  of 
high  tides  would  fiow  into  it. 

2.  That  the  cutting  into  the  bank  west  of  the  land  granted  in 
the  deed  (thereby  destroying  the  road  to  the  beach)  was  not  done 
by  the  defendant,  but  by  0%ourke,  a  sub-contractor,  and  that  the 
defendant  is  not  liable  tnerefor. 

The  plaintiffs  appeal  to  this  court. 
JE  A.  Brewster  for  appellant. 
A.  S.  Cassedy  for  respondent. 

Earl,  J. — ^In  view  of  the  difficulty  in  constructing  a  useful  pas- 
sage under  the  railroad,  and  the  inutility  to  plaintiffs  of  spKsno  m- 
such  passs^  if  constructed,  it  was  certainly  within  the  ^SmS!^  '*to 
discretion  of  the  court  below,  in  the  exercise  of  its  SSSnr  dodS? 
equitable  jurisdiction,  to  deny  specific  performance  of  '^ 
25  A.  &  £.  R.  Cas.— 10 


146         MITBTFELDT  et  cH.  t).  iC£W  YOBK,  ETO.,  B.  00. 

defendant's  contract  to  constract  the  passage,  and  leave  the  plain- 
tiff to  their  remedy  for  damages  for  breach  of  the  covenant. 
Trustees  of  Columbia  College  v.  Thacher,  87  N.  Y.  311. 

There  was  no  allegation  m  the  complaint  that  the  plaintiffs  had 
suffered  any  damage  from  the  breach  of  the  covenant  to  construct 
the  passage ;  there  was  no  proof  upon  the  trial  which  authorized 
the  court  to  award  anj^  damans  for  such  breach,  and  there  was  no 
claim  made  by  the  plaintiffs  that,  if  specific  performance  should  be 
denied,  the  case  should  be  reserved  for  furtner  proof  and  hearing 
as  to  the  damages.  The  whole  case  was  submitted  to  the  trial 
judge  upon  the  proofs  given,  and  he  did  not  err,  under  the  cir- 
cumstances, in  leaving  the  plain tifib  to  their  action  at  law  to  recover 
their  damages  for  the  breach  of  covenant.  He  found,  however,  as 
matter  of  law,  that  they  had  not  sustained  any  damages  from  the 
breach  of  the  covenant.  That  finding  was  probably  based  upon 
the  finding  of  fact  that  they  had  proved  no  amount  of  damages 
from  the  breach  of  the  covenant,  and  cannot  be  given  wider  scope. 

Mary  F.  Murtfeldt.  one  of  the  plaintiffs,  had  a  life  estate  in  the 
premises  to  be  benented  by  the  covenant,  and  the  other  plaintiffs 
were  owners  of  the  reversion,  and  hence  the  plaintiffs  were  not 

J*ointly  interested  in  these  damages,  and  it  is  difficult  to  perceive 
low  the  reversioners  are  entitle(^  at  this  time,  to  any  damages  for 
breach  of  this  covenant,  and  hence  the  learned  trial  judge  may 
have  meant  bv  that  finding  of  law  that  the  plaintiffs  were  not 
jointly  entitled  to  the  damages. 

BasAiMiTDiaATA  But  that  fiudmg  must  be  construed  with  the  other, 
%n?"To  A&  which  turned  the  plaintiffs  over  to  their  action  at  law 
nS^*  ^^  for  their  damages,  and  could  not  therefore  conclude 
nvALoimmn  them  in  such  action  should  they  bring  one. 

As  to  the  damages  for  trespass  upon  the  lands  west  of  the  rail- 
road, the  proof  did  not  authorize  a  recovery  bv  the  plaintiffs. 
They,  through  their  agent,  had  knowledge  at  tne  time  of  what 
was  done  by  the  contractors  under  the  defendant  and  made  no  ob- 
jection. 

It  let  the  contract  to  construct  its  road  to  the  North  Biver  Con- 
struction Co.  The  latter  company  sublet  the  construction  of  the 
road  through  plaintiffs'  premises  to  Ward,  Makin  <&  Co.,  and  they 
sublet  a  portion  of  their  work  to  one  O'Bourke,  by  whom  the  al- 
leged trespass  was  committed.  It  does  not  appear  that  the  contract 
mDBPBmin  which  the  defendant  made  with  tne  North  River  Con- 
TOBnl^lms-  struction  Co.  could  not  have  been  executed  as  made 
VSSSm  "  F  without  anv  interference  with  plaintiffs'  land  on  the 
o^ivn^oT  u-  west  side  of  the  railroad,  and  hence  it  cannot  be  said 
^"^  that  the  defendant  caused  the  trespass  or  is  liable  for 

it  But  there  is  a  still  further  answer  to  the  chum  for  damages 
<m  aooount  of  the  trespass. 


BIGHT  OF  WAY— LICENSE  IBBEVOOABLE,  WHEN.       147 

The  plaintiflEs  did  not  prove,  and  did  not  offer  hj  any  compe- 
tent evidence  to  prove,  anjr  amount  of  damages  for  the  ^^^ 
alleged  treepass,  and  the  tnal  judge  so  found,  and  henceSTUAi,  ^damaotb 
there  was  no  basis  for  the  allowance  of  any  substantial  '^•"■■"^'^ 
damages  to  the  plaintiffs. 

The  judgment  should  therefore  be  affirmed  with  costs. 

All  eontsur. 

Liability  for  Torts  of  Indspsndsnt  Contractor. — See  Cbnlon  v.  Eastern  R. 
Co.,  15  Am,  &  EDg.  R.  R  Cas.  99;  Hughes  o.  Cincinnati,  etc.,  R  Co.,  15 
lb.  100;  New  Orleans,  etc.,  R  Co.  «.  Reese,  18  lb.  110;  Edmundson  v. 
Pittsburgh,  etc.,  R.  Co.,  23  lb.  428. 

Grant  of  Land  with  Privilege  of  "  borrowing  or  wasting  Earths" — ^A  grant 
to  a  railway  company  of  a  n^ht  of  way  across  land,  with  the  privilege  of 
"  borrowing  or  wasting  earth  in  the  construction  and  operation  of  the  rail- 
way," does  not  give  the  right  to  waste  the  land  outside  the  right  of  way  by 
heaping  earth  upon  it.  McCord  v.  Doniphan  Branch  R  Co.  (Mo.,  8t.  llouis 
Court  of  Appeals,  Feb.  1886). 


Saltimobb  and  Hanoysb  B.  Oa 

V. 

Aloibb. 

« 

(Adioanee  Oase,  Maryland,    May  27,  1886.) 

Where  a  land-owner  granted  a  parol  license  to  a  railway  company  to  con- 
Btmct,  maintain,  and  operate  its  road  oyer  his  land;  and  he  contended  that 
such  license  was  ^pranted  in  consideration  of  the  promise  of  exceptional  priv- 
ileges to  him,  which  promise  had  not  been  performed  and  was  denied  by  the 
company,  after  it  had  constructed  its  tracks  over  his  land — 

Msldj  tiiat  the  company  has  not  so  clearly  established  an  unconditional 
license  on  the  faith  of  which  it  had  acted  as  to  entitle  it  to  an  injunction 
against  a  revocation  of  the  same. 

JEUdf  also,  that  the  remedy  of  the  company  by  condenmation,  with  the 
Tight  to  restrain  the  land-owner  pending  proceedings  if  necessary,  is  suffi- 
cient. 

Appeal  from  a  decree  of  the  Oircuit  Court  for  Baltimore 
County  in  Equity. 

Charles  D,  Roberts  and  C.  D,  Bamitz  for  appellant. 

John  J.  Tellottj  George  L.  Sbooksdale^  and  das.  A.  C.  Bond  for 
appellee. 

BrroHiE,  J. — ^The  former  case  between  these  parties,  reported  in 
68  Md.  319,  s.  c,  23  Am.  &  Eng.  B.  B.  Cas.  145,  was  an  action  of 
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trespass  by  the  present  appellee  against  the  appellant  for  running 
its  trains  across  iiis  lands  after  revoking  a  parol  license  giving  the 
right  of  way.  In  that  case  this  court  <^iaed  that  a  parol  license 
ucKKSB  iBRs-  ^^s  no  defence  in  an  action  at  law,  after  revocation ;  a 
VOCABLE  WHKK.  ^qq^^  julj  exccutod  aud  recorded,  being  necessary  to 
convey  such  an  easement.  But  in  its  opinion Uiis  court  further  re- 
marked : 

^'  Whether  a  court  of  equity  would  restrain  the  application  of 
this  rule  in  a  case  where  one,  by  express  consent  or  acquiescence, 
has  induced  another  person  to  incur  expense  in  the  construction  of 
permanent  works,  and  afterwards  attempts  to  deprive  such  person 
of  the  benefits  of  his  expenditure  by  reason  of  tne  want  of  a  com- 
plete l^^l  title,  is  a  question  not  presented  in  this  appeal,  and  in 
regard  to  which  we  are  not  to  be  understood  afi  expressing  any 
opmion." 

The  present  case  is  a  suit  in  equity  by  the  appellant,  claiming 
that  appellee  is  equitably  estopped,  by  the  parol  license  alleged  to 
have  been  given,  notwithstanaing  its  revocation,  from  seekmg  to 
recover  damages  for  the  use  of  the  said  right  of  way,  over  wmch^ 
at  considerable  expense,  it  has  erected  its  railroad  in  pursuance  of 
such  license.  That  equity  will  grant  relief  to  the  extent  of  requir- 
ing a  licenser  to  reimburse  the  licensee  the  amount  of  his  expendi- 
ture before  regaining  possession  of  his  land,  is  intimated  in  the 
case  of  Addison  v.  Hack,  2  Gill,  221 ;  the  same  judge  delivering 
the  opinion  as  in  Hays  v.  Richardson,  1  Gill  &  J.  366,  where  it  was 
decided  a  right  of  way  could  be  conveyed  in  this  State  only  by 
deed  duly  executed  and  recorded ;  and  distinctly  announced  in 
Garter  v.  Harlan,  6  Md.  20.  But  we  do  not  feel  called  upon  now 
to  discuss  this  proposition,  because  we  do  not  think  that,  under  the 

Eroof  in  this  cause,  the  irrevocable  character  of  appellee's  parol 
cense  has  been  satisfactorily  made  out. 

It  IB  clearly  shown  that  the  line  along  which  appellee  first  gave 
leave  for  the  road  to  be  constructed  was  not  the  one  actually 
FAcn.  adopted,  and  there  is  strong,  if  not  preponderating,  tes- 

timony to  show  that  the  company  induced  the  appellee  to  ioi*ego 
his  objections  to  the  new  route  by  promising  him  exceptional  privi- 
leges and  advantages  in  the  way  of  providing  facilities  for  picnic 
f  rounds  on  his  land,  hauling  lime,  etc.,  which  were  not  carried  out. 
t  is  true,  the  appellant  denies  these  promises ;  but,  at  least,  it  is 
not  clearly  established  that  an  unconditional  license  such  as  set  up 
was  given.  Any  qualifications  or  conditions  annexed  to  a  license 
must  be  performed  to  render  it  binding ;  and  a  court  of  equity  will 
not  undertake  to  uphold  a  license  that  is  not  established  by  clear 
and  satisfactory  proof,  and  the  consideration  of  which  has  not  been 
fulfilled.  Under  our  statute  that  an  interest  in  lands  shall  pass  only 
by  deed  duly  executed  and  recorded,  the  policy  of  this  State  is  not 
to  favor  any  substitute  as  a  means  of  acquiring  title,  and  equity 
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would  intervene  only  to  prevent  fraud,  or  the  infliction  of  loss  re- 
sulting from  the  bad  faitn  of  the  licenser.  It  cannot  be  said  that 
the  appellant  wafi  inveigled  or  induced  to  run  its  raiht>ad  over  ap- 
pellee's land  in  preference  to  elsewhere.  It  was  the  only  direction 
practicable  for  it  to  take ;  and  it  was  not  until  it  had  been  laid  out 
and  graded  up  to  appellee's  farm  that  be  was  approached  by  the 
officers  of  the  company,  and  solicited  for  permission  to  pass 
through.  Without  lus  consent  to  do  so,  a  resort  to  condemnation 
proceedings  was  the  alternative,  upon  which,  if  had,  he  would  have 
oeen  awarded  damages  for  the  value  of  the  land  to  be  taken.  His 
license  obtained,  the  road  was  run  through  his  entiro  farm,  marked 
hj  heavy  cuts,  from  which  in  wet  weather  destructive  washings  to 
his  fields  occur ;  and  for  this  loss  of  land  and  injury  no  compensa- 
tion was  to  be  derived  by  him,  unless  from  the  special  privileges 
and  advantages  which  he  claims  to  have  been  the  consideration  of 
his  license. 

Thus  far  the  appellee  has  not  attempted  to  appropriate  or  de- 
stroy the  bed  or  rails  of  appellant's  roaa,  but  he  had  sued  in  tres- 
I>a8s  to  recover  damages  tor  the  occupation  and  use  of  his  land 
since  the  revocation  of  his  license. 

We  think  the  decision  in  the  former  case  secured  to  the  appel- 
lant all  the  protection  to  which  it  is  fairly  entitled,  namelv,  the 
right  to  proc^d  to  condemn  the  land  of  appellee  necessary  for  its 
purpose,  as  it  might  have  ori^nally  done,  and  to  restrain  appellee 
pending  the  prooeedinffs  should  it  prove  necessarv.  Bv  this  course 
it  will  save  to  itself  afi  it  has  expended  in  building  the  road,  and 
secure  to  the  appellee  the  value  of  hi^  land  in  the  mode  prescribed 
by  the  statute.    Decree  affirmed. 

Condition  at  to  holding  Land— Alteration  by  Subsequent  Oral  Agree- 
ment.—In  RagBdale  v.  Yicksbur^  &  Meridian  R.  Co.,  62  MiMlssippi,  480,  the 
court  held  that  where  the  condition  upon  which  a  mint  of  land  to  the  com- 
pany was  dtered  by  a  subsequent  oral  agreement,  but  the  grantee  failed  to 
cany  out  his  part  of  the  agreement  either  as  ori^naUy  expressed  or  as  altered, 
then,  in  the  absence  of  any  waiver  of  condition  by  the  grantor,  he  had  the 
right  to  be  reinvested  with  the  title  to  the  land. 

Reservation  of  Qravel  eonttrued. — ^In  Noble  e.  Illinois  Central  R.  Co., 
Ill  111.  437,  the  court  held  that  a  reservation  in  a  deed  by  a  railway  com- 
pany  of  the  gravel  in  the  land,  and  of  the  right  to  dig,  work,  and  take  the 
gravel,  includes  the  right  to  take  incidentally  such  sand  as  may  be  intermin- 
gled with  gravel  in  gravel-beds,  but  not  to  take  pure  sand.  The  reservation 
must  be  so  construed  as  to  give  a  practical  right,  and  not  so  as  to  render  it 
worthless  or  unavailing. 
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Siorz  Onr  akd  Deb  Moinbs  B.  Oa 
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GmoAGo,  MiLWAUKBB  ASD  St.  Pattl  B.  Co.  et  (U. 

(Adoanee  Oa$e,  U.  8.  O.  C,  N.  D.  lawa^  W.  D.    May^  1886.) 

Where  the  complainant  and  defendant  companies  are  both  seeking  to 
secure  a  route  and  right  of  waj  over  the  premises  in  oontroversv ;  and  the 
defendant  had  first  located  its  line  over  the  premises  by  a  sunrey  thereof,  and 
had  staked  off  such  line  and  placed  stakes  along  the  centre  of  the  line  upon 
the  premises  at  intervals  of  one  hundred  feet,  and  afterwards  began  condem- 
nation proceedings  but  in  the  interval  between  such  survey  and  the  be^n- 
ning  of  such  proceedings  the  complainant  company  purchased  the  premises 
in  question,  and  filed  a  bill  and  obtained  a  prelimmary  injunction  against 
the  continuance  of  such  condemnation  proceedings;  upon  a  motion  to  dis- 
solve the  preliminary  injunction, 

BM — 1.  That  a  company  which  in  good  faith  surveys  and  locates'  a  line 
of  railway,  and  pays  the  expense  thereof,  has  a  prior  claim  for  the  right  of 
way  for  a  reasonable  time. 

2.  That  the  owner  of  the  premises  cannot  defeat  such  prior  right  by  sell- 
ing and  conveying  the  premises  in  question  to  a  third  party  or  another  rail- 
way company. 

8.  That  such  conveyance  to  another  company  will  carry  the  title  to  the 
property,  subject  to  the  prior  right  of  the  surveying  company  to  acquire  the 
riffht  of  way.  The  lands  of  a  railway  company  may  be  condemned  like 
other  lands. 

4.  That  the  prior  right  so  obtained  by  the  company  first  surveying  the  line 
is  limited  by  the  necessities  of  the  situation  in  wnich  the  second  company  is 
placed ;  that  it  is  for  the  public  good  that  both  lines  should  be  built,  if  pos- 
sible ;  and  if  a  surrender  of  a  part  of  the  line  first  surveyed  is  necessary  to 
insure  the  building  of  the  second  line,  the  prior  survey  will  not  enable  the 
former  company  to  refuse  to  surrender  a  portion  of  the  line,  and  so  exclude 
the  second  company. 

Heldy  incidentally,  that  the  presence  of  nominal  parties  in  a  cause  whose 
removal  to  the  federal  court  is  sought  will  neither  confer  nor  defeat  the  juris- 
diction of  the  federal  court.  Officers  of  the  law  whose  only  connection  with 
the  matter  in  dispute  is  to  discharge  a  duty  imposed  by  the  law,  e.^.,  sher- 
iffs, commissioners  of  appraisal  in  condemnation  proceedings,  are  nominal 
parties. 

The  motion  to  dissolve  was  granted. 

In  equity.    Motion  to  dissolve  injunction. 

Jay^  Wright  dk  Hudson,  for  complainant. 

R.  J.  Chasej  O.  J.  Taylor^  and  J.  W.  Ca/ry  for  defendants. 

Shhub,  J. — The  bill  in  this  cause  was  ori^nally  filed  in  the  dis- 
trict court  of  Woodbury  county,  Iowa,  a  wnt  of  injunction  being 
FAcn.  allowed,  upon  the  nUng  of  the  bill,  restraining  the  de- 

fendants from  proceeding  with  the  condemnation  of  the  right  of 
way  over  certam  realty  in  the  bill  described.    The  Chicago,  Mil- 
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waokee  &  St.  Paul  R.  Co.  filed  its  answer  to  the  bill,  and  a  peti- 
tion for  the  removal  of  the  cause  into  the  federal  court,  accom- 
panied with  a  proper  bond.  The  State  court  refusing  to  grant  an 
order  of  removal,  the  petitioner  procured  a  transcript,  and  filed 
the  same  in  this  court,  and  thereupon  filed  a  motion  to  dissolve  the 
writ  of  injunction,  on  the  ground  that  the  answer  fully  met  and 
denied  all  the  grounds  relied  upon  in  the  bill  as  reasons  for  enjoin- 
ing  the  condemnation  proceedings.  At  the  time  set  for  the  hear- 
ing of  this  motion  the  complainant  filed  objections  to  the  jurisdic- 
tion of  the  court,  and  it  therefore  becomes  necessary  to  determine 
whether  the  case  is  one  that  is  removable  to  this  court. 

The  record  shows  that  the  complainant  is  a  corporation  orga- 
nized under  the  laws  of  Iowa ;  that  the  defendant,  the  Chicago, 
Milwaukee  &  St.  Paul  B.  Co.,  is  a  corporation  organized  under 
the  laws  of  the  State  of  Wisconsin,  and  the  other  defendants  are 
the  sheriff  of  Woodbury  county  and  the  commissioners  by  him 
summoned  to  appraise  the  damages  to  be  paid  by  the  Chicago, 
Milwaukee  &  ot.  Paul  Co.  for  its  right  of  way  over  «„^^ 
the  premises  in  the  bill  described,  ana  that  these  indi-  ^^^^gj^^ 
vidual  defendants  are  citizens  of  Iowa.  The  allegations  gngHip  imma- 
of  complainant's  bill  show  that  the  subject  of  contro-  """^ 
versy  is  the  question  of  which  company  has  the  right  to  occupy 
the  premises  in  question  for  the  construction  of  its  line  of  railway. 
In  this  question  the  sheriff  and  the  commissioners  have  -no  per- 
sonal interest.  They  stand  wholly  indifferent  between  the  parties. 
Ko  action  by  them  in  the  cause  can  affect  the  rights  of  the  railway 
companies.  They  are  purely  nominal  p^^rties,  and  their  joinder 
cannot  affect  the  question  of  jurisdiction  and  the  right  of  removal. 
There  is  but  one  controversy  in  the,  cause,  and  that  is,  which  com- 
pany has  the  prior,  and  therefore  better,  right  to  the  occupancy  of 
the  premises  in  dispute,  for  the  purposes  of  constructmg  and 
operating  its  line  of  railway  ?  The  sole  parties  in  interest  in  this 
controversy  are  the  railway  companies,  and  the  other  defendants 
having  no  interest  therein,  and  no  right  of  control  over  the  litiga- 
tion intended  to  settle  this  question,  it  must  be  held  that  these 
parties  are  nominal  only,  and  their  presence  as  parties  can  neither 
confer  nor  defeat  jurisdiction  in  this  court. 

Thus,  in  Wood  v.  Davis,  18  How.  467,  it  is  said : 

^^  It  has  been  repeatedly  decided  by  this  court  that  formal  par 
ties,  or  nominal  parties,  or  parties  without  interest,  united  with 
the  real  parties  to  the  litigation,  cannot  oust  the  federal  courts  of 
jurisdiction,  if  the  citizenship  or  character  of  the  real  parties  be 
such  as  to  confer  it." 

See,  also,  Browne  v.  Strode,  6  Cranch,  303 ;  Wormley  v.  Worm- 
ley,  8  Wheat.  421 ;  Township  of  Aroma  V.  Auditor,  9  Biss.  289 ; 
Foss  V.  First  Nat.  Bank,  1  McCrary,  474. 

The  allegations  of  the  bill  filed  in  this  cause  do  not  show  that 
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the  sheriff  and*  commissioners  have  any  joint  interest  in  the  sub- 
ject of  the  controversy  with  the  Chicago,  Milwaukee  &  St.  Paul 
K.  Co.;  but,  on  the  contrary,  it  appears  from  the  bill  that  the  only 
connection  they  have  with  the  matter  in  dispute  is  in  discharge  of 
the  duty  imposed  upon  them  by  law,  and  that  does  not  confer 
upon  them  any  interest  in  the  controveray ;  and  hence  it  must  be 
held  that  they  are  nominal  parties  only,  and  the  jurisdiction  of 
this  court  depends  upon  the  citizenship  of  the  real  parties  to  the 
controversy,  to  wit,  the  railway  companies.  As  to  these  the  bill, 
as  well  as  the  petition  for  removal,  shows  that  they  are  corpora- 
tions or^anizea  under  the  laws  of  different  States,  to  wit,  Iowa  and 
Wisconsm ;  and  consequently  the  right  of  removal  existed,  and 
the  filing  of  the  petition  and  bond  in  the  State  court  terminated 
the  juri^iction  of  that  court. 

2.  The  question  presented  by  the  motion  to  dissolve  the  prelim- 
inary injunction  is  one  of  importance,  and  it  is  with  extreme  re- 
luctance that  I  consider  it  upon  a  motion  to  dissolve.  The  bill 
avers  that  the  complainant  is  a  corporation,  and  has  been  such  for 
nearly  a  year  past,  created  for  the  purpose  of  building  a  railway 
nwuMcnoH  bill  f fom  Sioux  City  to  Des  Moines,  the  construction  of 
-ALLTOATioHB.  y^}^iQ}^  jjas  bccn  commenced ;  that  the  Chicago,  Mil- 
waukee &  St.  Paul  R.  Co.  is  a  corporation  created  under  the  laws 
of  the  State  of  Wisconsin,  is  operating  a  line  of  railwav  in  Iowa, 
and  desires  to  condemn  the  right  of  way  over  the  premises  in  the 
bill  described  for  the  purpose  of  constructing  a  une  of  railway 
from  Sioux  City  to  Defiance,  in  the  State  of  Iowa ;  that,  upon 
the  request  of  said  defendant  company,  the  sheriff  of  Woodbuiy 
county,  on  the  nineteenth  day  of  April,  1886,  appointed  commis- 
sioners to  assess  the  damages  to  certain  lands  oy  reason  of  the 
alleged  location  of  said  defendant's  line  of  railway  over  the  same ; 
that  the  said  complainant,  in  the  month  of  October,  1885,  located 
its  line  of  road,  and  surveyed  the  same,  over  the  lands  in  the  bill 
described,  for  the  purpose  and  with  the  intent  to  construct  its  line 
over  the  same,  and  has  commenced  the  construction  of  its  line 
over  a  part  of  said  lands,  with  the  purpose  of  pushing  the  con- 
struction thereof  as  speedily  as  possible ;  that,  previous  to  the  time 
of  the  appointment  of  said  commissioners  by  the  sheriff  for  the 
appraisal  of  damages,  the  complainant  had  purchased  from  the 
owners  of  the  realty,  for  its  right  of  way  over  and  across  the  same, 
certain  tracts  of  land,  fully  described  in  the  bill ;  that  the  com- 
plainant procured  its  right  of  way  over  said  lands,  for  the  public 
purpose  of  constructing  its  line  of  railway,  before  the  defendant 
company  acquired  any  right  therein,  or  any  right  to  condemn  said 
premises  for  its  right  of  way ;  that  the  strips  of  land  in  the  bill 
described  are  necessary  for  the  construction  of  complainant's  road, 
and  were  purchased  in  good  faith,  for  that  sole  use  and  purpose ; 
that  when  it  became  evident  that  the  complainant  was  about  to 


BIGHT  OP  WAT— PRIOBITT  IN  LOCATING  LINE.         153 

build  its  line  of  road,  and  had  oommenoed  the  same,  the  defendant 
company  petitioned  the  sheriff  of  the  oonnty  for  the  appointment 
of  commissioners  to  appraise  the  damages  for  such  right  of  war 
over  said  lands  on  benalf  of  defendant ;  that,  unless  restrained, 
the  commissioners  will  appraise  the  damages,  thereby  condemning 
the  land  for  the  use  of  deiendant ;  and  an  injunction  is  prayed  re- 
straining the  defendant  company,  the  sheriff,  and  the  commission- 
ers from  proceeding  with  such  condemnation.  Before  filing  this 
bill,  as  already  stated,  a  preliminary  writ  of  injunction  was  obtained 
from  the  district  court  of  Woodbury  county,  without  notice  to  the 
defendant  company. 

The  Chicago,  Imlwaukee  &  St.  Paul  B.  Co.,  in  its  answer  to 
said  bill,  avers  that  for  several  years  past  the  defendant  company 
has  had  in  conteniplation  the  construction  of  a  line  of  railway  irom 
Sioux  City  to  Defiance,  thus  connecting  its  system  of  Axgwm-Aujt- 
railway  in  Dakota  with  its  through  line  from  Council  «^"<>""' 
Bluffs  to  Chicago ;  that,  in  pursuance  of  such  plan,  in  the  summer 
of  1881  it  caused  surveys  to  be  made  for  such  line,  and  in  the  fall 
of  1881  it  located  the  same ;  that  in  the  year  1883  it  procured,  by 
ordinance  duly  passed,  the  right  to  lay  a  double  track  along  Second 
street,  in  said  Sioux  City,  to  the  eastern  limits  of  the  city,  and 
did,  during  that  year,  construct  its  track  easterly  along  said  street, 
to  within  a  few  feet  of  the  eastern  corporate  limits  of  said  city,  the 
same  being  done  as  the  commencement  of  its  said  line  to  Defiance ; 
that  in  October,  1884,  it  purchased  fifteen  lots  in  Felt's  addition  to 
Sioux  City,  lying  next  east  of  the  city  limits,  in  direct  line  with 
the  location  of  defendant's  road,  and  did  also  uurchase  of  said  Felt 
a  piece  of  land  contiguous  to  and  bounded  by  said  lots,  and  ex- 
tending to  the  middle  of  the  Floyd  river,  the  same  being  pur 
chased  so  as  t6  secure  the  right  of  way  for  the  construction  of  said 
line  to  Defiance ;  that  in  June,  1885,  it  retraced  its  located  line, 
and  permanently  located  the  same  between  Sioux  City  and  Defi« 
anoe,  the  same  being  marked  with  stakes  driven  in  the  centre  of 
the  line,  at  a  distance  of  100  feet,  and  that  defendant's  line  over 
all  the  premises  in  the  bill  described  was  permanently  located  in 
June,  1885 ;  that,  having  decided  to  immediately  construct  said 
Defiance  line,  it  did,  on  the  morning  of  the  fifteenth  day  of  April, 
1886,  commence  to  negotiate  and  contract  for  the  right  of  way 
along  said  line,  obtaining  by  purchase  such  ri^ht  of  way  over  cer- 
tain premises  set  forth  in  the  answer ;  admits  that  on  the  nineteenth 
of  April,  1886,  at  its  request,  commissioners  for  the  appraisal  of 
damages  were  appointed ;  and  further  avers  that  complainant  well 
knew  that  defendant  was  intending  to  construct  its  located  line 
from  Sioux  City  to  Defiance,  and  had  commenced  procuring  the 
right  of  way,  and  that,  in  fraud  of  the  rights  of  defendant,  and  in 
some  cases  by  misrepresentations,  complainant  procured  convey- 
ances of  the  premises  and  right  of  way  in  the  bill  described,  but 


164     SIOUX  CITY,  BTO.,  B.  00.  V.  OHIOAGO,  BTO.,  B.  CO. 

that  the  same  were  not  procured  nntil  after  the  defendant  company 
had  initiated  proceedings  in  condemnation. 

The  admitted  fact  is  that  both  complainant  and  defendant  are 
engaged  in  building  lines  of  railway  south-easterly  from  Sioux 
City,  and,  owin^  to  the  character  of  the  country,  the  o]>portuuitie& 
of  getting  feasible  routes  are  limited,  and  both  companies  are  anx- 
ious to  secure  the  line  over  the  premises  in  the  bill  described. 
The  question  presented  is  whether  complainant  is  entitled  to  con- 
PBxoBirr  ni  tiuuc  in  forcc  the  writ  of  injunction  which  forbids  the 
loGinTOLDn-  ^^j^QJj^i^^  fj^iQ  having  the  damages  assessed  for  ita 

right  of  way.  This  really  inyolves  the  point  whether  it  appears 
from  the  alle^tions  of  the  bill  and  answer  that  complainant  has 
the  better  ri^t  to  the  occupancy  of  the  premises  in  dispute.  On 
part  of  compainant,  it  is  arj^ea  that  the  conveyances  to  it  give  it 
the  absolute  title  to  the  right  of  way,  because,  when  they  were 
executed,  the  defendant  company  had  not  paid  the  damages  to  the 
owners  of  the  land ;  that  payment  is  necessary,  under  the  statutea 
of  Iowa,  to  create  a  ri^ht  in  the  railway  company  as  against  the 
owner  of  the  land ;  and  that  until  payment  is  made  the  owner'a 
control  over  his  property  is  absolute,  and  he  can  convey  the  same, 
or  a  right  of  way  over  the  same,  to  any  railway  company.     On 

{)art  of  defendant  it  is  claimed  that  the  permanent  location  of  a 
ine  of  railway  by  survey  and  marking  upon  the  ground  must  be 
deemed  to  be  the  beginning  of  the  building  of  the  road ;  and  that 
the  right  thus  acquired  will  not  be  lost,  provided  the  construction 
of  the  road  is  resumed  within  five  years,  that  being  the  limitation 
fixed  by  section  1260  of  the  Code  of  Iowa. 

That  the  survey  and  location  of  a  railway  is  part  of  the  work  of 
constructing  the  same,  is  held  in  Chicago,  B.  I.  &  P.  B.  Co.  v. 
Grinnell,  51  Iowa,  47ft-482. 

It  is  certainly  equitable  that  a  company  which  in  good  faith 
surveys  and  locates  a  line  of  railway,  and  pa^s  the  expense  thereof^ 
should  have  a  prior  claim  for  the  right  oi  way  for  at  least  a  rea- 
sonable length  of  time.  The  company  does  not  perfect  its  right 
euBVKT  n.  to  the  use  of  the  land,  as  against  the  owner  thereof^ 
nntil  it  has  paid  the  damages,  but,  as  against  a  railroad  company, 
it  may  have  a  prior  right,  and  better  equity.  The  right  to  the 
use  01  the  right  of  way  is  a  public,  not  a  private,  right.  It  is,  in 
fact,  a  grant  from  the  State,  and  although  the  payment  of  the 
damages  to  the  owner  is  a  necessary  prerequisite,  the  State  may 
define  who  shall  have  the  prior  right  to  pay  the  damages  to  the 
owner,  and  thereby  acquire  a  perfected  right  to  the  easement. 
8Ax»_ow]rBB  The  owner  cannot,  by  conveying  the  right  of  way  to 
cAHiioT  DsnAT.  j^  ^  tlicrcby  prevent  the  State  from  granting  the  right 
to  B.  All  that  the  owner  can  demand  is  that  his  damages  shall 
be  paid,  and,  subject  to  the  right  of  compensation  to  the  owner^ 
the  State  has  the  control  over  the  right  of  way,  and  can,  by  scat- 
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nte,  prescribe  when,  and  by  what  acts,  the  right  thereto  shall  vest, 
and  also  what  shall  constitnte  an  abandonment  of  such  right. 

Section  1241  of  the  Oode  of  Iowa  provides  that  any  railway 
company  make  take  and  hold  ^^so  much  real  estate  as  may  bie 
necessary  for  the  location,  construction,  and  convenient  use  of  its 
railway,''  etc.;  and  section  1244  enacts  that  where  the  parties  can- 
not agree  upon  the  compensation  to  be  paid,  the  sheriff  of  the 
county  shall,  upon  application  of  either  party,  appoint  six  dis- 
interested freeholders,  who  shall  assess  the  damages ;  and  by  section 
1245  it  is  provided  that  the  application  to  the  sheriff  shall  be  in 
writing,  and  the  freeholders  appointed  shall  assess  all  damages  to 
realty  m  the  county,  five  days^  notice  being  given  to  the  party  in 
intei*est.  Section  1253  provides  that  the  report  of  the  commis- 
sioners, with  the  amount  of  damages,  may  be  recorded  in  the 
record  of  deeds ;  '^  and  such  record  shall  be  presumptive  evidence 
of  title  in  the  corporation  to  the  property  so  taken,  and  shall  con- 
stitute constructive  notice  of  the  rights  of  such  corporation  therein." 
This  recording,  however,  cannot  be  made  until  the  commissioners 
have  filed  their  report.  From  the  time  the  application  is  made  to 
the  sheriff  for  the  appointment  of  commissioners,  and  while  they 
are  engaged  in  the  performance  of  their  duty,  it  must  be  certainly 
true  that  the  company  seeking  the  condemnation  of  the  land  has  a 
right  which  cannot  be  defeated  by  the  action  of  the  property  owner 
in  conveying  a  right  of  way  to  a  rival  company.  Whether  such 
right  may  not,  at  least  in  some  cases,  antedate  the  time  of  the 
application  to  the  sheriff,  is  open  to  question. 

in  Morris  &  E.  R.  Co.  v.  Blair,  9  N.  J.  Eq.  635,  it  was  held  that, 
under  the  Statutes  of  New  Jersey,  the  prior  right  belonged  to  the 
corporation  which  first  actually  surveyed  and  adopted  a  route,  and 
filed  its  survey  with  the  secretaiy  of  state. 

In  Titusville  &  P.  C.  E.  Co.  v.  Warren  &  V.  E.  Co.,  12  Phila. 
642,  it  was  held  ^'  that  when  a  railroad  company  has  ascertained 
and  located  where  its  road  shall  be,  it  is  not  competent  for  another 
company  to  step  in  and  take  its  route,  agree  with  the  owners,  and 
occupy  the  lana."  The  injustice  and  injury  to  private  and  public 
rights  alike,  which  would  arise  were  it  held  that  after  a  company 
has  duly  surveyed*  and  located  its  line  of  railway,  and  is  in  good 
faith  preparing  to  carry  forward  the  construction  of  its  road,  some 
other  company  may,  by  private  purchase,  procure  the  right  of  way 
over  parts  of  the  located  line,  and  either  prevent  the  construction 
of  the  road  or  extort  a  heavy  and  exorbitant  payment  from  the 
company  first  locating  its  line  as  a  condition  to  the  right  to  build 
the  same  as  originally  located,  are  strong  reasons  for  holding  that 
the  first  location,  if  made  in  good  faith  and  followed  up  within  a 
reasonable  time,  may  confer  Uie  prior  right,  even  though  a  rival 
company  may  have  secured  the  conveyance  of  the  right  of  way  by 
purcnase  from  the  property  owners  after  the  location,  hut  before 
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the  application  to  the  Bheri£E  for  the  appointment  of  conimifiBioners. 
Mills,  JEm.  Dom.  §  47 ;  1  Kedf.  Eys.  §  16 ;  Pierce,  Bys.  257.  As 
to  the  e£Eect  given  to  a  location  of  a  rente  nnder  certain  acts  of 
Congress,  see  Railway  Ck>.  v.  Ailing,  99  U.  S.  463 ;  JSx  parte 
Railway  Co.,  101  U.  S.  711. 

By  the  averments  in  the  answer  filed  in  this  canse,  it  is  made  to 
appear  that  the  line  of  the  defendant's  road  throngh  Woodbury 
county  was  finally  and  permanently  located  in  June,  1885,  and  it 
was  so  done  and  marked  that  the  complainant  must  have  known  the 
exact  location  of  such  line.  On  the  sixteenth  day  of  April,  1886, 
the  defendant  company  procured  the  transfer  of  the  rignt  of  way 
over  a  small  part  of  the  line,  and  on  the  nineteenth  of  April  pro- 
cured the  appointment  of  commissioners  to  appraise  the  damages 
on  the  entire  line  in  Woodbury  county.  On  uie  nineteenth  and 
twentieth  days  of  April,  1886,  the  complainant  received  the  con- 
veyances of  title  to  part,  and  of  the  rignt  of  way  over  the  remain- 
der,  of  the  premises  in  dispute.  Part  of  these  conveyances  do  not 
define  a  special  line,  but  CTant  a  right  of  way  over  a  specific  tract 
of  land,  leaving  it  to  be  aetermined  in  the  future  where  the  right 
of  way  shall  be  located.  Under  the  allegations  of  the  bill  and  an- 
swer, it  is  not  made  to  appear  that  the  complainant  com- 
^SStmmlm.  V^^l  ^^^  ^^  ^jAoT  right  ovcr  these  premises,  but,  on 
topwob'KS  the  contrary,  it  appears  that  when  complainant  pro- 
cured the  same  it  well  knew  that  the  defendant  com- 
Eany  haa  located  its  line  of  road  over  the  same,  and  was  procuring 
y  purchase  and  condemnation  the  right  of  way,  and  was  proceed- 
ing in  the  construction  of  the  road.  Consequently  the  conveyances 
to  the  complainant  must  be  held  to  have  been  tasen  subject  to  the 
prior  right  of  the  defendant  company. 

On  the  seventeenth  of  Au^st,  1885,  G.  B.  Camp  and  wife  con- 
veyed, by  warranty  deed,  the  fee  title  to  eighty-eight  one-hundredths 
acres,  in  section  35,  and  it  is  now  daimea  by  complainant  that, 
being  the  owner  of  this  land,  it  has  the  right  to  locate  its  track 
thereon,  to  the  exclusion  of  the  defendant.  When  this  purchase 
was  made  the  line  of  the  defendant  company  was  permanently 
located  and  marked  upon  this  tract,  and  the  mere  fact 

£b^^liabl?to  ^^^^  ^^^  complainant  bought  the  land  does  not,  of  itself, 
ooHDEMXAnoK?  dcfcat  thc  Hght  of  the  defendant  to  construct  its  road 
over  the  same.  The  right  of  eminent  domain  in  the 
State  extends  to  lands  owned  by  railway  companies,  as  well  as  to 
those  owned  by  individuals. 

The  question  is  whether  the  complainant,  as  the  owner  of  the 
land,  has  the  right  to  prevent  the  defendant  company  from  con- 
structing its  Tom.  over  the  line  permanently  located  in  June,  1885. 
If  it  be  true  that  complainant,  by  making  the  purdiase  of  the  realty 
over  which  the  defendant's  line  is  locat^,  has  the  right  to  prevent 
the  completion  of  the  road,  then  it  would  be  in  the  power  of  any 
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company  to  prevent  the  construction  of  competing  lines  by  simply 
pnrcoasing  portions  of  the  realty  over  which  the  Ime  is  located  and 
placing  thereon  its  own  track.  From  the  allegations  of  the  bill 
and  answer,  it  is  clear  that  the  defendant  company  located  its  line 
tlirough  Woodbury  county,  and  over  the  premises  in  the  bill  de- 
scribed, before  the  complainant  had  secnrea  any  right  of  way,  or 
had  in  anjr  way  located  its  line.  There  is  no  fact  shown  which 
would  justify  the  court  in  holding  that  the  defendant  had  aban- 
doned this  location,  or  the  rights  thereby  conferred.  On  the  con- 
trary, the  ayermentB  of  the  answer,  which  are  not  controverted, 
show  that  the  defendant  is  proceeding  with  the  construction  of  its 
located  line,  and  that  when  complainant  procured  the  conveyances 
on  which  it  relies,  it  knew  of  the  location  of  defendant's  line,  and 
that  the  final  construction  thereof  was  being  proceeded  with. 

If  the  injunction  heretofore  granted  should  be  continued  in  force, 
it  would  prevent  the  defendant  from  constructing  a  bridge  oyer  the 
Floyd  river  at  the  place  selected  therefor,  and  would  compel  other 
serious  and  injurious  changes  in  the  located  line.  To  pbiobotuiot. 
justify  such  action  the  right  of  complainant,  and  the  Sn  ot  S^ 
need  therefor,  must  be  maSe  clear.  Under  the  show-  ""■■ 
ing  made  by  uie  bill  and  answer  the  prior  right  seems  to  be  with 
defendant,  and,  under  such  cii'cumstances,  it  cannot  be  expected 
that  the  court  will,  by  injunction,  prevent  the  company  from  pro- 
ceeding with  the  condemnation  of  the  premises  and  the  construc- 
tion of  its  road.  It  is  to  the  public  interest  that  the  construction' 
of  both  lines  should  be  assured.  While  each  company  is  entitled 
to  proper  protection  in  its  rights,  still  neither  company  should  be 
permitted  to  interfere  unnecessarily  with  the  construction  of  the 
other  line.  The  prior  location  made  b^  the  defendant  company, 
in  connection  with  the  work  and  outlay  incurred  in  beginning  the 
actual  construction  of  the  line,  gives  it  the  prior  right  to  the  use  of 
so  much  of  the  right  of  way  as  may  be  necessary  to  enable  it  to 
construct  its  road  over  the  selected  hue,  but  it  does  not  follow  that 
every  other  company  is  to  be  debarred  from  using  a  portion  of  the 
general  right  of  way,  if  the  use  thereof  is  essential  to  the  building 
of  the  competing  line.  Cases  may  arise  which  would  justify 
equitable  interference  in  the  interests  of  the  public,  if  it  should 
appear  that  one  company  was  seeking  to  defeat  the  construction  of 
another  line  by  excluding  it  from  using  premises  not  essential  to 
the  former,  rriority  of  right  does  not  necessarily  mean  the  right 
to  wholly  exclude  otner  companies  from  a  use  of  a  part  of  the  100 
feet,  if  such  use  is  necessary  to  insure  the  building  of  the  other  line. 

As  the  facts  are  now  made  to  appear  from  the  bill  and  answer, 
the  priority  of  right  is  with  the  defendant  company,  and  the  in- 
junction heretofore  granted  must  therefore  be  dissoiyed,  and  it  is 
80  ordered. 
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Right  to  Exclusive  Use  of  Land. — See  Denver,  etc.,  R  Co.  v,  Denver,  etc., 
R.  Co.,  14  Am.  &  £ng.  B.  B.  Cas.  88;  L.  8.,  etc.,  B.  Co.  v.  New  York,  etc., 
B.  Co.,  6  lb.  607;  A.  &  F.  B.  Co.  v.  A.  &  W.  B.  Co.,  10  lb.  28;  B.  &  O.  B. 
Co.  V.  P.  W.  &  K.  B.  Co.,  10  lb.  444;  Providence,  etc.,  R  Co.  v.  Norwich, 
etc.,  B.  Co.,  22  lb.  408. 

Locating  Road— Unauthorized  Survey  confers  no  Rights. — Corporations 
chartered  under  the  act  of  April  4,  1868  (Penn.  Purd.  Dig.  1211),  are, 
by  the  fifth  section  thereof,  entitled  to  the  powers  and  privileges,  and  subject 
to  the  restrictions,  of  the  act  of  Feb.  19, 1840  (Purd.  Dig.  1214).  Under  the 
latter  act,  surveying,  locating,  and  designating,  by  proper  marks,  the  prop- 
erty to  be  taken  for  railroad  purposes,  cannot  1^  done  by  the  projectors  of  a 
railroad  company  before  its  incorporation,  but  only  by  the  president  and 
directors  of  a  duly  incorporated  company,  their  engineers  and  employees. 

An  unauthorized  preliminary  survey,  though  well  marked  by  a  line  of 
stakes  indicating  the  location  of  a  railroad,  cannot  be  regarded  as  sufficient 
notice  of  a  prior  le^al  appropriation  of  the  land. 

Where  a  railroad  company,  incorporated  under  the  said  act  of  April  4, 
1868,  by  mere  resolution  adopted  a  survey  and  location  of  a  line,  made  oefore 
said  company  was  chartered,  by  parties  who,  being  unincorporated,  had  no 
legal  authority  to  make  such  location  or  construct  a  railr(Mid,  though  this 
location  was  made  by  said  parties  as  projectors  of  the  future  orsanization — 
heldj  that  such  survey  and  the  subsequent  adoption  thereof  by  the  company, 
after  its  incorporation,  did  not  five  it  any  right  to  the  location  as  against 
another  company,  chartered  under  said  act,  which  subsequently  not  only 
adopted  a  similar  survey  and  location,  covering  part  of  the  same  ground, 
but  also  took  actual  possession  thereof,  by  retradnff  and  marking  the  line  as 
its  own,  before  the  first- mentioned  company  had  done  anything  more  than 
pass  and  enter  on  its  minutes  the  resolution  of  adoption.  New  Brighton, 
etc.,  R  Co.  V.  Pittsburgh,  etc.,  R  Co.,  105  Pa.  St  18. 
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V, 
ChIOAQO  A^n)  EVANSTON  B.  Co. 

(112  IUiMi$,  589.) 

A  grant  of  power  in  a  railroad  charter  <*  to  locate,  construct  and  maintain, 
and  operate  with  horse  or  locomotive  cars,  from  the  city  of  Chicago  to  any 
point  in  the  town  of  Evanston,  a  railroad,"  etc.,  without  any  ezpress  or  im- 
plied restrictions,  will  authorize  the  grantee,  so  far  as  the  State  is  concerned, 
to  locate  its  tracks  and  fix  its  Chicago  terminus  at  any  point  in  the  city,  as 
'^  Chicago,**  simply,  includes  every  ^urt  of  Chicago. 

The  Superior  Court  of  Cook  county  being  in  law  a  circuit  court,  it  follows 
that  where  a  special  statutory  jurisdiction  is  conferred  on  the  circuit  court, 
the  Superior  Court  will,  by  the  same  act,  though  not  named,  ac<]uire  a  like 
jurisdiction,  and  vice  mtm.  The  Superior  Court  therefore  has  jurisdiction 
in  applications  for  the  condemnation  of  land  under  the  Eminent  Domain 
Act. 

The  fact  that  a  railway  company  has  been  organized  under  a  valid  charter, 
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■and  is  shown  to  have  done  corporate  acts  under  it,  is  sufficient  to  establish  a 
fTimc^fajcM  right  to  take  private  property  under  the  Eminent  Domain  Act. 
And  this  prima-fade  right  cannot  properly  be  questioned  in  a  collateral 
proceeding.    That  must  be  done  by  quo  warranto. 

In  the  absence  of  a  clearly  expressed  intention  to  the  contrary,  the  courts 
-will  not  80  construe  a  railway  charter  as  to  authorize  one  company  to  take 
the  property  of  another,  already  devoted  to  a  particular  public  use,  for  the 
purpose  of  applying  it  to  the  same  use.  When  there  is  no  change  in  the  use, 
it  becomes  a  matter  of  mere  private  concern,  without  at  all  affectinj^  the 
public  interests.  This  rule  applies  only  when  the  takine  woiild  result  simply 
in  a  change  of  ownership,  witnout  affecting  the  use  of  the  property  sought 
tO'  be  taken. 

The  condemnation  of  a  piece  of  ground  for  a  right  of  way,  and  the  con- 
atruction  of  an  abutment  thereon  for  a  bridge  essential  to  its  use  as  a  right  of 
way,  which  piece  of  around  had  before  been  used  by  another  railroad  com- 
pany for  a  ^niarf  or  dock  for  the  receiving  and  discnar^e  of  freights,  is  not 
a  condemnation  for  the  same  public  use  as  that  to  which  the  property  was 
already  being  applied. 

Where  land  m  a  city  is  sought  to  be  condemned  for  a  right  of  way  over  a 
river  upon  which  the  land  abuts,  and  upon  which  to  build  an  abutment  for 
a  railroad  bridge  across  the  river,  and  the  owner  (another  railway  corpora- 
tion) has  other  lands  adjoining  that  sought  to  be  taken,  that  may  be  injured 
more  or  less,  depending  upon  the  character  and  nature  of  the  structure  to  be 
erected  on  the  land  sought  to  be  condemned,  it  is  error  in  the  court  to  over- 
rule defendant's  motion  to  require  the  petitioner,  before  the  trial  is  begpin, 
to  exhibit  its  plan  and  profile  of  its  proposed  railroad  across  the  land,  and  to 
file  such  plans  as  will  snow  to  what  use  the  petitioner  designs  devoting  the 
land  it  seeks  to  condemn,  and  what  it  proposes  to  put  upon  said  luio,  as, 
tracks,  bridges,  abutments,  or  otherwise. 

Where  property  sought  to  be  condemned  for  a  public  use  has  a  market 
▼alue,  and  is  not  devoted  to  any  particular  use,  making  it  more  valuable  to 
the  owner  than  to  any  one  else,  such  value  affords  the  true  measure  of  com- 
pensation to  be  paid  for  it;  but  when  the  proof  tends  to  show  the  property 
has  no  market  value  by  reason  of  the  particular  use  to  which  it  is  being  ap- 
plied, it  is  error  to  instruct  the  jury  that  the  compensation  should  not  be  less 
nor  mere  than  its  fair  market  value,  and  to  refuse  all  instructions  based  on 
the  theory  that  it  has  no  market  value. 

Where,  in  the  nature  of  things,  there  can  be  no  market  value  of  a  piece  of 
pioperty  by  reason  of  being  used  in  connection  with  and  as  a  part  of  some 
extensive  business  or  enterprise,  its  value  must  be  determined  by  the  uses  to 
which  it  is  applied.  In  such  case,  the  market  value  of  neighboring  lands, 
differently  circumstanced,  may  be  shown,  as  throwing  some  light  on  the 
question,  but  it  falls  far  short  of  furnishing  a  true  or  adequate  test  of  the 
Talue  of  the  property. 

Appeal  from  the  Saperior  Ooort  of  Cook  county ;  the  Hon. 
Sidney  Smith,  Judge,  presiding. 

On  the  7th  of  July,  1883,  the  Chicago  &  Evaneton  B.  Co.  filed 
in  the  Superior  Court  of  Cook  county  a  petition  to  condemn,  for 
railroad  purposes,  a  triangular  piece  of  land  lying  on  the  west  side 
of  the  north  branch  of  the  Chicago  river,  and  on  the  north  side  of 
Kinzie  street,  in  the  city  of  Chicago,  having  an  eastern  front  on 
the  river  of  one  hundred  and  three  feet,  and  a  southern  front 
on  Kinzie  street  of  seventy-two  and  five-tenths  feet.  The  land  in 
question  belonged  to  the  Chicago  &  Northwestern  B.  Co.,  the  do- 
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fendant  in  the  petition.  On  the  24th  of  September  following,  the 
defendant  filed  a  plea  in  abatement  in  the  cause,  to  which  the  court 
sustained  a  demurrer.  The  defendant  subsequently,  on  the  12th 
of  March,  1884,  filed  a  motion,  supported  by  affidavits,  to  dismiss 
the  petition,  on  the  ground  the  petitioner  had  no  right  to  take  the 
property  for  the  nurposes  set  forth  in  the  petition.  This  motion 
was  overiTiled.  6n  the  7th  of  April,  1884,  the  defendant  filed  an 
answer  to  the  petition,  and  also  a  cross-petition,  setting  up  that  it 
owned  a  large  amount  of  real  estate  contiguous  to  and  in  the  imme- 
diate vicinity  of  that  sought  to  be  taken,  particularly  that  lying 
immediately  noi*th  of  it  and  fronting  on  the  Chicago  river ;  also, 
that  its  own  road,  and  railroad  interests  and  business  generally, 
would  be  seriously  injured  by  the  taking  of  that  particular  piece 
of  land  and  using  it  in  part  for  the  site  of  a  bridge  to  be  built  across 
the  river  at  that  place,  as  was  proposed  to  be  done  by  the  peti- 
tioner. Various  otlier  matters  reiiea  on  as  showing  the  Chicago  & 
Northwestern  R.  Co.  would  be  specially  injured  by  condemning 
.  the  land  for  the  purposes  proposed,  not  necessary  to  be  noticed  in 
this  statement,  were  offered. 

The  trial  commenced  on  the  9th  and  ended  on  the  15th  of  April, 
1884,  resulting  in  the  assessment  of  the  damages  of  the  Chicago  & 
Northwestern  R.  Co.  at  $28,000,  upon  which  final  judgment  was 
entered  by  the  court,  and  the  defendant  appealed. 

The  instructions  given  to  the  jury  in  the  case  are  as  follows: 
*  On  the  court's  own  motion : 

'^  In  this  case  the  jury  are  to  determine  what  will  be  just  com- 
pensation to  the  respondent,  the  Chicago  &  Northwestern  B.  Co., 
for  its  property  taken  or  damaged  by  the  appropriation  of  the  piece 
of  land  described  in  the  petition,  to  be  usea  by  the  petitioner  for 
the  purpose  of  its  railroad,  including  the  erection  thereon,  on  a 
part  thereof,  of  an  abutment  for  a  raSroad  bridge  across  the  north 
branch  of  the  Chicago  river,  and  the  use  of  this  abutment  in  oper- 
ating or  swinging  such  bridge.  Such  compensation  for  the  land 
actually  to  be  taken  should  not  be  less  nor  more  than  the  fair 
market  value,  on  the  7th  of  September,  of  the  land  thus  described, 
considered  as  a  part  of  the  lot  1  from  which  it  will  be  taken.  The 
jury  are  also  to  determine,  from  the  evidence,  whether,  in  addition 
to  such  market  value,  damages  should  be  awarded  to  the  respond- 
ent, and  if  so,  what  amount  of  damages.  In  determining  the  latter 
question,  the  jury  should  consider  all  the  evidence  relating  to  the 
extent  of  the  respondent's  entire  lines  of  road  terminating  in  Chi- 
cago, and  its  business  transacted  over  the  same,  and  its  entire  dock 
or  wharf  property,  and,  generally,  its  entire  real  property  consti- 
tuting its  terminal  facilities  at  Chicago,  on  the  7th  day  of  tf uly  last 
And  if  the  jurv  find,  from  the  evidence,  that  this  piece  of  land  pro- 
posed to  be  taken,  in  the  condition  in  which  it  was  on  the  7th  day 
of  July  last,  did  constitute  such  a  material  portion  of  such  terminal 
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facilities  that  by  taking  the  same  the  respondent  will  necessarily  be 
substantially  inconvenienced  and  damaged  in  the  operation  ox  its 
lines  of  road,  then  the  jary  should  award  such  damages  therefor  as 
the  evidence  in  this  regara  shall  warrant ;  but  if  the  jur^  shall  be- 
lieve, from  the  evidence,  that  no  such  inconvenience  or  injury  will 
necessarily  be  thus  caused,  then  no  such  dama^  should  be  awarded. 
And  in  this  connection  the  jury  are  instructed  that  nothing  should 
be  allowed  for  merely  imaginary  or  speculative  damages,  or  for 
such  remote  or  inappreciable  damages  as  the  imagination  may  con- 
jure up,  and  which  may  or  may  not  occur  in  the  future.  In  con- 
sidering this  question  of  damages,  the  jury  should  also  consider  the 
evidence  relating  to  the  efiEect  upon  the  wnarfing  rights  attached  to 
the  respondent's  land  adjoining  and  extending  northerly  from  the 
land  described  in  the  petition,  by  the  building  of  such  abutment, 
and  its  use  in  operating  the  contemplated  rauroad  bridge.  And 
inasmuch  as  the  petitioner  has  presented  in  court,  upon  this  trial, 
a  plan  of  bridge  as  the  one  adopted  by  it,  and  has  stipulated  that 
the  contemplated  bridge  shall  be  constructed  upon  such  plan,  the 
question  for  the  jury  to  determine  is,  whether  the  operation  of 
such  bridge  by  the*  petitioner,  in  conducting  its  railrosul  business, 
will  substantially  interfere  with  such  moorage  rights,  and  if  so,  to 
what  extent,  and  what  amount  of  dama^  will  be  thus  occasioned 
to  the  respondents;  but  if  the  jury  shall  find,  from  the  evidence, 
that  such  operation  and  use  of  such  a  bridge  will  not  materially 
interfere  with  such  moorage  rights,  then  no  damages  should  l>e 
awarded  in  this  respect  The  jury  are  further  instructed,  that  in 
determining  these  questions  oi  compensation  and  damages  they 
should  proceed  upon  the  knowledge  which  they  may  have  derived 
by  view  of  the  property  in  question,  with  its  surroundings,  together 
with  a  consideration  of  all  the  evidence,  including  the  opinions  of 
witnesses,  which  has  been  introduced  on  this  trisd ;  and  though  it 
is  the  duty  of  the  jury  to  fairly  consider  and  weigh  Buch  opinions, 
they  are  not  bound  to  take  them  as  true  and  correct,  or  to  accept 
them  as  conclusive,  but  should  exercise  their  own  judgment,  upon 
consideration  of  the  whole  case." 

Petitioner's  third  instruction : 

^^  The  court  further  instructs  you,  that  though  the  market  value 
of  the  property  sought  to  be  taken  is  the  sum  that  the  respondent 
is  entitled  to  recover  as  dama^  for  the  land  actually  taken  (if 
you  find,  from  the  evidence,  mat  such  land  had  a  market  value^, 
still  all  evidence  tending  to  establish  that  sum  should  be  consideredf ; 
but  your  inquiry  should  be  confined  to  the  market  value  of  the 
property  sought  to  be  taken,  on  the  7th  day  of  July,  1883,  if  you 
oelieve,  from  the  evidence,  that  sqch  land  had  a  market  value  at 
said  date.  And  the  purposes  for  which  such  property  was  used 
before  and  at  that  date,  and  designed,  its  location  and  advantages 
as  to  situation,  are  proper  matters  of  consideration  by  the  juiy.''^ 

25  A.  &  E.  R.  Ca8.-ll 
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Defendant's  third  instrnction : 

^^  And  in  determining  the  compensation  to  be  awwled  to  the 
defendant,  the  jury  are  to  consider  the  use  and  adaptability  for 
railroad  purposes  of  the  property  in  controversy,  whether  as  a  part 
of  the  terminal  facilities  of  the  defendant,  or  otherwise,  as  dis- 
closed by  the  evidence ;  and  the  jury  may  consider,  for  the  pur- 
pose of  ascertaining  the  capacity  and  adaptability  of  the  premises 
lor  railroad  uses,  the  nature  ana  amount  of  business  transacted  by 
the  defendant  thereon,  as  well  as  the  facilities  afforded  by  said 
premises  for  transacting  such  business,  now  and  in  the  future." 

B,  CI  Cook  and  Mewille  W.  FuUer  for  appellant 

E.  Walker  for  appellee. 

MuLKET,  J. — ^The  first  question  to  be  considered,  and  which 
may  properly  be  said  to  have  precedence  of  all  others,  is  one  of 
juraDicnoir  of  jurisdiction.  By  tne  second  section  of  the  Eminent 
supdiorooubt^Qqjq^Jq  Act,  any  one  desiring  to  avail  himself  of  its 
benefits  is  authorized  to  apply  to  the  judge  of  the  circuit  or  county 
court,  by  filing  with  the  clerk  of  sucn  court  a  petition,  etc.    The 

goiut  is  now  made  that  the  petition  in  this  cUse  was  filed  in  the 
uperior  Court  of  Cook  county, — a  court  which  is  not  mentioned 
in  the  act, — ^and  it  is  therefore  claimed  the  Superior  Court  had  no 
power  or  jurisdiction  to  take  cognizance  of  tne  case.  Whatever 
lorce  there  might  otherwise  be  in  the  point,  this  court  is  committed 
to  the  doctrine  that  the  Superior  Court  is,  in  legal  effect,  a  circuit 
court  Jones  v.  Albee,  70  111.  84 ;  Hall  v.  Hamilton,  74  Id.  437. 
It  follows,  therefore,  where  a  special  statutory  jurisdiction  is  con- 
ferred on  the  circuit  court,  as  was  done  here,  tne  Superior  Court 
will,  by  the  same  act,  though  not  named,  acquire  a  like  jurisdic- 
tion. And  so,  vice  verm.  Such  being  the  case,  of  course  the 
point  is  not  well  taken. 

The  next  question  in  order  is  the  claim  that  the  trial  court  erred 
in  not  dismissing  the  petition,  on  motion.  Several  reasons  are 
assigned  why  the  ruling  of  the  court  in  the  respect  mentioned  is 
erroneous,  namely :  First,  because  the  property  sought  to  be  taken 
was  already  devoted  to  a  specific  public  use ;  second,  because  the 
petitioner  had  no  right  or  power  to  use  the  property  for  the  pur- 
poses proposed,  particularly  for  the  purpose  of  building  an  aout- 
ment  tnereon  for  a  bridge ;  and  thira,  because  the  petitioner  had 
no  power  to  enter  the  city,  nor  to  operate  a  steam  railroad  within 
the  city.  We  do  not  thiuK  any  of  the  reasons  assigned  are  suflScient 
to  have  justified  the  court  in  dismissing  the  petition,  hence  there 
was  no  error  in  refusing  to  do  so. 

The  Chicago  &  Evanston  B.  Co.  was  incorporated  by  a  special 
act  of  the  legislature,  on  the  16th  day  of  February,  1861.  By  the 
second  section  of  the  act  the  company  was  authorized  ^'  to  locate, 
construct,  maintain  and  operate,  with  horse  or  locomotive  cars. 
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from  the  city  of  Ohicago  to  any  point  in  the  town  of  Evanston,  a 
railroad,  with  single  or  donble  tracks,  tnm-onts,  sidings,  depots, 
and  all  other  necessary  appliances."  By  the  fifth  section  the  com- 
pany is  giyen  the  nsnal  powers  to  acquire  the  right  of  way,  by 
purchase,  or  by  condemnation,  where  it  cannot  be  otherwise 
obtained.  There  was  an  organization  of  the  company,  and  yarions 
acts  done  under  it,  before  the  present  constitution  went  into  effect, 
though  nothing  done  towards  ouilding  the  road  itself  before  that 
time.  The  charter  expressly  prohibited  the  company 
from  la;^ing  down  its  tracks  m  certain  specified  streets  JSKT^OTirl 
of  the  city  of  Chicago,  but  as  none  of  these  streets  are  '^S^^mSSm. 
occupied,  or  proposed  to  be  occupied,  by  its  tracks,  this 
limitation  on  the  powers  of  the  company  is  unimportant,  except 
so  far  as  it  may,  by  implication,  t^nd  to  show  the  legislature  con- 
templated the  company  would,  in  locating  and  constructing  its 
road,  enter  the  city.  As  "Ohicago,"  simply,  includes  eyery  part 
of  Ohicago,  we  think  a  legislatiye  gi*ant  to  build  and  operate  a 
railway  from  Ohicago  to  another  ^iyen  point,  without  any  express 
or  implied  restrictions,  would  autnorize  the  grantee,  so  far  as  the 
State  IS  concerned,  to  locate  its  tracks  and  fix  its  terminus  at  any 
point  in  the  city. 

With  respect  to  the  claim  the  property  in  question  was  already 
deyoted  to  a  public  use,  and  could  not  therefore  be  taken,  it  is 
fiubmitted  that  we  fully  recognize  the  rule  that  courts,  propbbit  au- 
in  the  absence  off  a  clearly  expressed  intention  to  the  JJ^SLSJ'SS? 
contrary,  will  not  so  construe  a  railway  charter  al  to  SSf^K  wfv 
authorize  one  company  to  take  the  property  of  another,  """• 
already  deyoted  to  a  particular  public  use,  for  the  purpose  of  apply- 
ing it  to  the  same  use.    Where  there  is  no  change  in  the  use,  it  be- 
comes a  matter  of  mere  priyate  concern,  without  at  all  affecting  the 
public  interests.     It  is  not  to  be  presumed  the  legislature,  in  grant- 
ing a  charter  to  build  and  operate  a  railroad  or  other  structure  of 
a  public  character,  would  purposely  license  the  grantee  to  thus  in- 
terfere with  mere  priyate  rights.     This,  however,  is  a  rule  of  con- 
Btmction  only  to  be  applied  m  cases  where  the  legislatiye  intent  is 
not  manifest,  and  herein  the  judicial  department  of  goyernment 
exercises  its  chief  control  oyer  the  subject.     Whether  a  charter 
which  assumes  to  confer  authority  upon  a  company  to  take  private 
property  for  a  given  purpose  conforms  to  the  requirements  of  the 
constitution,  and  whether  the  company,  in  appropriating  and  mak- 
ing compensation  for  the  property,  has  proceeded  acording  to  law, 
are  questions,  in  case  of  controveray,  for  the  courts.    Subject  to 
these  limitations,  the  legislature  has  unlimited  control  over  the 
subject.    As  the  charter  of  appellee  is  not  assailed  on  constitutional 
grounds,  we  therefore  assume,  without  discussion,  it  conforms  to 
the  requirements  of  the  constitution  under  which  it  was  adopted. 
Nor  is  any  question  made  as  to  the  public  character  of  the  use  to 
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which  the  land  in  controversy  is  songht  to  be  applied,  but  the  con- 
tention is  that  this  land  is  already  devoted  to  a  public  nse,  and  that, 
as  there  is  nothing  in  the  charter  that  expresslv  or  by  necessarv 
implication  anthonzes  the  tiding  of  this  particnlar  piece  of  land, 
there  is  no  authority  to  take  it  at  all, — ^and  copious  extracts  from 
adjudicated  cases  are  cited  in  support  of  this  position.  An  ex- 
amination of  these  cases  will  show  tliat  none  of  them  are,  in  their 
material  facts,  like  the  case  in  hand,  and  hence  can  have  no  con- 
trolling influence  upon  it.  If  the  doctrine  contended  for  exists  to 
the  extent  claimed,  no  property  belonging  to  a  railroad  company, 
under  an  ordinary  charter,  could  be  taken  by  another  at  all, — a 

?:)sition  that  no  one  would  contend  for  as  an  abstract  proposition, 
he  rule  of  construction  above  adverted  to  is  applicable  only  where 
the  taking  would  result  simply  in  a  change  of  ownership,  without 
affecting  the  use  of  the  property  sought  U>  be  taken.  It  is  hardly 
necessary  to  observe  that  it  does  not  follow  because  the  two  uses 
CRAHOB  or  Ai^  both  public  that  they  are,  therefore,  within  the 
^^™-  meaning  of  the  rule,  necessarily  the  same.    The  land 

sought  to  be  taken  in  the  present  case,  at  the  time  of  filing  the 
petition  had  no  building  or  structure  of  any  kind  upon  it,  though 
it  was  used  by  the  appellant  for  the  purpose  of  receiving  and  dis- 
charging freights  in  conducting  its  business  bv  rail  and  river.  It 
is  true  tiiat  prior  to  that  time  the^  appellant  nad  contracted  with 
various  parties  for  the  building  of  a  brick  freight-house  on  the 
premises,  and  the  same  has  subsequently  been  built ;  but  for  the 
purposes  of  the  question  in  hand  that  is  unimportant,  for  the  use  to 
which  the  property  was  applied  before  the  building  of  the  freight- 
house  was  just  as  much  a  public  one  as  it  was  afterwards.  The 
question  here  is,  does  appellee  seek  to  take  and  appropriate  the 
property  to  the  same  use  to  which  it  was  applied  by  appellant  at 
the  time  of  filing  the  petition  ?  We  think  not.  As  already  seen, 
it  was  then  used  as  a  kind  of  wharf  or  dock  for  the  purpose  of  re- 
ceiving and  discharging  freights,  but  appellee  now  seeks  to  con- 
demn it  as  a  part  oiits  right  of  way  through  the  city,  and  as  the 
line  of  its  proposed  road  leads  across  the  Chicago  river  at  that  point, 
it  will,  of  necessity,  require  the  building  of  a  bridge,  which  must 
be  supported  by  an  abutment  on  the  west  side  of  the  river,  built 
upon  tne  lot  in  question.  The  proposed  bridge,  with  all  its  sup- 
ports and  appurtenances,  with  the  company's  tracks  laid  thereon, 
will  constitute  appellee's  road  at  that  point.  Surely,  the  con- 
demnation  of  this  piece  of  ground  for  a  right  of  wa^,  and  the  con- 
struction of  an  abutment  thereon  for  a  bridge,  which  is  essential 
to  its  use  as  a  right  of  way,  cannot  with  any  degree  of  propriety 
be  called  taking  it  for  the  same  use  it  had  previously  been  applied 
to.  The  difference  in  the  two  uses,  in  this  case,  is  certainly  greater 
than  where  one  company  takes  a  part  of  anothei*'s  tracks  for  a  cross- 
ing, and  the  right  to  do  this  is  not  at  all  questioned  by  any  one. 
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The  lot  sought  to  be  taken  constitntes  the  extreme  sontherD  portion 
of  a  continuous  block  of  ground  belonging  to  appellant,  lying  on 
the  weet  side  of  the  north  oranch  of  the  Chicago  river,  and  having 
an  eastern  frontage  on  the  river  of  three  thousand  feet.  To  say 
that  this  extensive  block  of  CTound,  in  the  heart  of  a  great  com- 
mercial city  like  Chicago,  where  there  is  a  constantly  growing 
demand  for  additional  railroad  facilities,  cannot  be  crossed  at  all 
by  any  other  railroad  entering  the  city,  to  meet  the  business  de- 
mands of  the  place,  is  a  proposition  to  which  we  cannot  give  our 
assent.    The  very  statement  of  it  shows  its  unreasonableness. 

With  respect  to  the  second  reason  assigned  why  the  petition 
should  have  been  dismissed,  namelv,  that  the  petitioner  had  no 
power  to  apply  the    propertv  to  the  uses  proposed,  smnnrt     do- 


It  has,  in  effect,  been  answered  already.    The  compigay,  m^^"?,?.. 


8U1IBD    OOLULT- 
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as  we  have  jnst  seen,  was  organized  under  a  valid 
charter,  and  is  shown  to  have  done  corporate  acts  under 
it.  That  was  sufficient  to  establish  Skprima^acie  right  to  take  the 
property  in  Question  for  the  purposes  set  forth  in  the  petition,  and 
this  prima-jacie  right  cannot  be  successfully  assailed  in  a  mere 
collateral  proceeding,  as  is  sought  to  be  don6  here.  Appellant's 
counsel  cite  several  cases  from  other  States  as  laying  down  a  con« 
trary  rule.  This  is  denied  by  counsel  for  appellee.  As  the  Emi- 
nent Domain  law  in  each  State  is  regulated  oy  special  statutes  ap- 
{)licable  to  such  State  alone,  and  as  a  decision  of  this  kind  may  be 
argely  controlled  by  the  rules  of  practice  or  procedure  in  the 
State  where  the  question  arises,  we  do  not  deem  it  necessary  to 
critically  examine  the  cases  referred  to,  with  a  view  of  determin- 
ing this  controversy  between  counsel,  for  whatever  rule  the  courts 
may  have  laid  down  in  other  States  in  giving  a  construction  to 
their  own  statutes,  the  rule  as  above  statedhas  already  been  recog- 
nized by  this  court  in  Peoria  &  Pekin  Union  R.  Co.  v.  Peoria 
<&  Farmington  B.  Co.,  105  111.  110,  and  we  are  not  inclined  to 
depart  from  it.  Besides,,  it  is  more  in  harmony  with  the  decisions 
of  this  court  on  other  analogous  questions.  Proceeding  in  the 
nature  of  a  qiw  warranto  would  be  the  proper  remedy,  if  it  is  de- 
sired to  question  appellee's  right  to  exercise  the  corporate  fran- 
chises conferred  by  its  charter. 

As  to  the  claim  petitioner  had  no  power  to  enter  the  city,  nor 
to  operate  a  steam  railroad  within  it,  it  is  sufficient  to  say  that  is 
a  matter  entirely  between  the  city  and  appellee.  The  right  of 
appellee  to  maintain  this  proceeding  is  purely  statutory,  and  is 
wholly  independent  of  any  action  the  city  authorities  might  take 
on  the  subiect.  Appellee  is  preceding  under  its  charter  and  the 
Eminent  Domain  Act,  and  not  under  3ie  ordinances  of  the  city. 
Chicago  &  Western  Indiana  B.  Co.  v.  D  unbar '^^  al.y  100  HI.  110; 
8.  c,  5  Am.  &  Eng.  B.  B.  Cas.  253. 
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Before  the  commencemeDt  of  the  trial,  the  appellant  entered  and 
filed  in  the  canee  the  following  motion : 

^'  Now  comes  the  defendant,  and  on  the  affidavit  of  B.  C.  Cook, 
herewith  filed,  moves  the  conrt  for  a  mle  on  the  petitioner,  the 
Chicago  &  Evanston  B.  Co.,  to  exhibit  its  plan  and 
poBBD  woan^  profile  of  its  proposed  railroad  across  the  land  pro- 
mSvSS*  ^li  posed  to  be  condemned,  and  to  file  such  plans  as  will 
JSJi^  '^  show  to  what  nse  said  petitioner  designs  devoting  said 
land  which  it  seeks  to  condemn,  and  what  it  proposes 
to  put  npon  said  land,  as,  tracks,  bridges,  abntments,  or  otherwise." 

The  affidavit  in  support  of  the  motion  set  forth  that  appellant 
was  the  owner  of  divers  pieces  of  land  contiguous  to  tne  land 
sought  to  be  taken,  which  would  be  damaged  by  the  construction 
of  appellee's  road,  and  that  the  furnishing  of  such  plan  and  profile 
was  necessary  to  a  proper  and  intelligent  presentation  of  appellant's 
claim  for  damages ;  tnat  it  was  impossible  for  appellant  to  deter- 
mine to  what  extent  these  several  tracts  would  be  damaged,  with- 
out some  statement  of  the  manner  in  which  the  road  of  petitioner 
was  to  be  constructed,  etc.  The  court  declined  to  enter  such  rule, 
and  overruled  the  motion.  We  have  no  hesitancy  in  holding  the 
court  eiTed  in  its  ruling  upon  this  question.  The  mle  should,  at 
all  events,  have  been  entered  so  as  to  have  afforded  appellee  an 
opportunity  to  assign  any  good  reason,  if  any  it  had,  why  the  plan 
and  profile  in  question  should  not  be  furnished.  Even  a  casual 
examination  of  the  record  will  demonstrate  that  the  extent  of 
injury  to  the  property  and  business  of  appellant,  by  the  appropri- 
ation of  the  lot  sought  to  be  taken,  depended  largely  u{)on  the 
character  of  the  structure  to  be  placea  upon  it,  including  the 
bridge  crossing,  and  the  manner  of  operating  the  bridge  when 
completed.  And  if  there  were  anv  douot  of  the  necessity  of  such 
a  plan  and  profile,  it  is  at  once  dispelled  by  a  reference  to  the 
manner  in  which  the  examination  of  witnesses  was  conducted,  with 
a  view  of  getting  their  opinions  on  the  question  of  damages.  Ap- 
pellant's counsel  took  the  position  that  in  the  absence  of  such  plan 
and  profile  they  had  a  right  to  assume  the  structures  in  question 
would  be  of  such  a  character,  and  be  operated  in  such  a  way,  as  to 
iufiict  the  greatest  possible  injury  to  appellant's  adjacent  property 
and  business.  Appellee  earnestly  dissented  from  this  position,  and 
proceeded  in  its  investigation  upon  the  very  reverse  of  that  theory. 
The  opinions  of  appellant's  witnesses  were  taken,  or  sought  to  be 
taken,  first  upon  one  plan  and  then  upon  another,  when  it  was 
patent  that  it  was  a  matter  of  pure  conjecture  whether  any  of  the 
plans  were  correct,  and,  as  it  -subsequently  turned  out,  none  of 
them  were  correct.  All  parties,  the  court  included,  were  evidently 
groping  their  way  in  the  dark.  This  is  manifest  from  some  of  the 
incidents  of  the  trial,  from  which  we  take  the  following: 

Mr.  Cook — "  We  object,  on  the  ground  that  they  have  no  right 
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when  they  condemn  this  property  for  the  general  use  which  they 
might  use  it  for,  to  limit  tue  damages  which  would  result  from  the 
least  damaging  use  which  could  be  made  of  the  property." 

The  Court — "  The  question  before  the  court  is,  what  will  be  the 
necessary  damage  to  the  property  north  and  adjoining,  by  the  use 
of  the  pier?  Now,  it  must  be  a  necessary  damage  to  the  use  of  the 
pier,  too,  and  not  some  speculative  damage.  And  who  is  to  state 
what  kind  of  a  bridge }  Are  you  to  dictate  the  kind  of  bridge  ?  All 
we  can  do  is  this:  you  show  what  kind  of  a  bridge  they  might 
build,  and  they  show  what  kind  of  a  bridge  they  might  build,  and 
then  the  jury  will  say  what  kind  of  a  bridge  they  will  build,  prob- 
abW.    I  don't  know  any  other  way  to  get  at  it." 

This  looks  a  good  deal  like  confusion  doubly  confounded,  all  of 
which  might  have  been  avoided  by  allowing  appellant's  motion. 
This  motion  was  in  the  nature  of  an  application  for  a  bill  of  par- 
ticulars, which  is  demandable  in  all  kinds  of  actions  and  proceed- 
ings where,  by  reason  of  the  generalitv  of  the  claim  or  charge,  the 
adverse  party  is  unable  to  know,  witn  Teasonable  certainty,  what 
he  is  required  to  meet.  1  Tidd's  Practice,  1st  Am.  ed.  334-336. 
The  rule  applies  even  to  criminal  proceedings,  as  well  as  civil. 
Wharton,  in  his  work  on  Criminal  Xaw,  vol.  3,  sec.  3156,  says : 
'^  Whenever  the  indictment  is  so  general  as  to  give  the  defendant 
inadequate  notice  of  the  charge  he  is  expected  to  meet,  the  court 
will,  on  his  application,  require  the  prosecution  to  furnish  him  a 
bill  of  particulars  of  the  evidence  intended  to  be  relied  on."  The 
practice  in  this  respect  is  founded  on  the  clearest  principles  of  jus- 
tice, and  should  not  be  departed  from  in  any  case  where  the  cir- 
cumstances require  an  application  of  the  principle.  The  principle, 
as  applicable  to  condemnation  proceedings,  was  first  recognized  by 
this  court  in  Bailroad  Co.  v.  Kidder,  21  111.  131,  which  is  cited 
with  approval  in  Railroad  Co.  v.  Railway  Co.,  105  Id.  388.  It  is 
true,  the  direct  question  whether  a  defendant  may,  as  a  matter  of 
right,  demand  specifications  of  the  character  of  the  improvement 
proposed  to  be  made,  was  not  presented  in  either  of  these  cases ; 
but  they  do  hold  that  the  petitioner  has  the  right  to  introduce  them 
on  his  own  motion,  and  if  this  may  be  done,  a  forUori  the  de- 
fendant has  the  right  to  demand  them  where  they  are  essential  to 
a  proper  understanding  of  the  case.  The  fact  that  appellee  did, 
after  the  evidence  in  diief  was  all  in,  file  such  specifications,  does 
not  at  all  cure  the  error.  The  only  purpose  they  could  then  serve 
was  to  present  to  the  jury  a  case  to  which  appellant's,  evidence  did 
not  relate.  In  diort,  the  *  manner  in  which  tne  case  was  tried,  re- 
sulting from  the  court's  ruling  on  this  question,  was  unfair  to  the 
appellant. 

We  are  also  of  opinion  the  law  in  respect  to  the  measure  of  dam- 
ages, under  the  peculiar  facts  of  this  case,  was  not  accurately  laid 
down  by  the  court.    As  general  propositions^  the  instructions  may 
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be  admitted  to  have  been  subetaiitiallj  correct ;  yet,  as  is  not  infre- 
quently the  case,  the  sf^cial  circumstances,  in  our  opinion,  required 
modifications  and  limitations  which  they  do  not  contain,  and  with- 
out which  they  were  calculated  to  mislead.  When  the  evidence 
was  in,  the  counsel  on  either  side  asked,  altogether,  some  thirty 
instructions,  all  of  which  were  refused  except  the  third  instruction 
of  appellant  and  also  the  third  instruction  of  appellee,  which  were 
given.  In  lieu  of  the  refused  instructions  on  ooth  sides  the  court 
gave  a  general  charge,  consisting  of  a  number  of  propositions, 
which,  together  with  the  two  instructions  just  referred  to,  were 
intended  to  cover  the  whole  ground.  We  do  not  think  they  did. 
In  respect  to  the  compensation  to  be  made  for  the  propertv  actuallv 
taken,  the  court,  in  the  instruction  prepared  by  it,  told  the  jury  it 
^'should  not  be  less  nor  more  than  its  fair  market  value"  on  the  day 
the  petition  was  filed.  One  of  the  controverted  questions  in  the 
case  was,  whether,  as  a  matter  of  fact,  property  circumstanced  as 
this  was  had  any  market  value  in  tliat  vicinity.     We  think  the 

evidence  tended  to  prove  it  had  not,  whatever  the 
whcbb''  raop-  weiffht  of  evidence  may  have  been  on  that  question. 
SuScnVfLUB^  -^od  as  the  court  had  refused  all  instructions,  with  the 

exception  above  mentioned,  presenting  this  aspect  of 
the  case,  and  had  undertaken  to  instruct  tne  juiy  fully  with  respect 
to  their  duly,  it  should  have  told  them  how  the  amount  of  com- 
pensation was  to  be  determined  if  the  proofs  failed  to  establish  a 
market  value  for  property  situated  as  that  was.  This  the  court 
did  not  do.  In  most  cases  the  rule  laid  down  by  the  court  would 
be  correct,  but  there  are  manv  instances  where,  if  thus  laid  down 
without  Qualification,  the  rule  would  clearly  be  misleading.  In- 
deed, in  all  cases  where  a  piece  of  property,  by  reason  of  naving 
been  applied  to  a  particular  use,  has  a  special  value  to  the  owner, 
the  rule  announced  by  tlie  court  would  be  improper,  and  if  observed 
bv  the  jury  would  necessarily  lead  to  an  unjust  result.  It  is 
claimed  bv  appellant,  and  it  will  not  be  denied  that  the  evidence 
tends  at  least  to  show,  that  this  particular  piece  of  ground  con- 
stituted a  part  of  the  terminal  facilities  of  appellant's  great  rail- 
way, extending  thousands  of  miles  and  consisting  of  numerous 
divisions  and  l>ranches.  The  lot  in  question  is  at  present,  and 
for  years  past  has  been,  used  in  transferring  freight  to  and 
from  the  company's  tracks  to  the  lake,  and  is  accessible  to  all 
the  divisions  of  appellant's  road.  It  is  also  claimed  by  appel- 
lant, and  the  evidence  tends  to  prove  the  fact,  that  no  otner 
property  in  that  vicinity  so  essential  and  desirable  for  the  purposes 
of  the  companv's  business  can  be  obtained  if  that  is  taken.  I^ow, 
it  is  manifest  tnat  by  I'eason  of  the  use  to  which  this  property  is 
applied,  and  its  connection  with  the  company's  business  generally, 
it  has  a  special  value  to  the  company  which  it  does  not  have  to 
any  one  else,  and  which  the  general  market  value  of  other  property 
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in  tl^at  locality  not  thus  circumstanced  throws  but  little,  if  any, 
light  upon,  much  less  furnishes  a  rule  by  which  to  de-  5 


Mabkr  ▼alub 
What      ooh- 


termine  its  value.  Strictly  speaking,  the  market  value  naxma. 
of  anything  is  determined  by  what  it  would  sell  for  in  market  in 
due  course  of  business,  and  this  is  ascertained  by  actual  sales  or 
offei-8  for  like  articles.  This  applies  to  land  as  well  as  anything 
else.  But  the  term  is  sometimes  used  in  a  more  extended  sense, 
as  including  the  estimation  which  well-informed  persons  would 
put  upon  an  article  in  the  absence  of  a  market  value,  in  the  strict 
sense  of  that  term,  and  this  kind  of  evidence  is  always  admissible 
to  show  value.  We  know,  as  a  matter  of  common  experience,  that 
railway  companies  rarely,  if  ever,  sell  out  their  tracks,  depot 
grounds,  or  other  like  property,  by  piece-meal.  At  least  such 
transactions,  we  apprehend,  are  of  so  rare  occurrence  as  to  afford 
no  evidence  of  a  market  price  for  that  kind  of  property.  It  is 
true,  in  this  case  proof  was  made  of  several  sales  of  land  in  the 
vicinitv  of  the  property  in  question,  designated  by  the  witnesses 
as  dock  property ;  but  none  of  the  pieces  mentioned  as  having 
been  sold  were  situated  as  the  property  in  dispute  is.  It  is  true, 
the  latter,  like  those,  is  dock  property,  but  it  is  something  more. 
It  is  a  part  of  a  great  railroad  property,  and  is  an  important  factor 
in  the  handling  and  transportation  of  freight,  in  tne  heart  of  a 
s^reat  city,  by  the  company  owninir  it.  Many  illustra-  ._ 
tions  might  be  given  where  property  evidently  has  no 
market  value,  but  one  will  suffice.  Take  the  case  of  a  railroad 
crossing.  The  value  of  the  part  of  the  track  taken  for  such  cross* 
ing  cannot  be  ascertained  by  any  reference  to  market  values,  and 
if  determined  by  the  value  of  land  taken  at  customary  prices  of 
land  in  the  neighborhood,  the  value  in  most  cases  would  be  inap- 

I)reciable ;  and  vet  to  the  company  who  owns  the  track  it  always 
las  a  substantial  value,  that  well-informed,  intelligent  railroad 
men  would  readily  know  how  to  estimate.  Where,  m  the  nature 
of  things,  there  can  be  no  market  value  of  a  piece  of  property,  by 
reason  of  being  used  in  connection  with  and  as  a  part  of  some  ex- 
tensive business  or  enterprise,  its  value  must  be  determined  by  the 
uses  to  which  it  is  applied.  While  in  such  cases  the  market  value 
of  neighboring  lands  differently  circumstanced  may  be  looked  to 
as  throwing  some  light  upon  the  question,  yet  that  alone  would 
fall  far  short  of  furnishing  a  true  or  adequate  test  of  the  value  of 
the  property.  As  was  said  in  Bailroad  Co.  v.  Kirby,  104  111.  345 : 
^^  The  value  of  land  consists  in  its  fitness  for  use,  present  or  future, 
and  before  it  can  be  taken  for  public  use  the  owner  must  have 
just  compensation.  If  he  has  adopted  a  peculiar  mode  of  using 
that  land  by  which  he  derives  profit,  and  he  is  to  be  deprived  of 
that  use,  justice  requires  he  should  be  compensated  for  the  loss. 
That  loss  is  the  loss  to  himself.  It  is  the  value  which  he  has,  and 
of  which  he  is  deprived,  which  must  be  made  good  by  compensa- 
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tion.'^  Sabstantially  the  same  idea  is  well  expressed  in  the  Eng- 
lish  case  of  Beckett  v.  Midland  R.  Co.,  L.  B.  3  C.  P.  82.  It  was 
there  said :  ^'  The  property  is  to  be  taken  in  statu  quo^  and  to  be 
considered  with  reference  to  the  nse  to  which  any  owner  might 
pat  it  in  its  then  condition."  This  statement  we  regard  as  qnite 
accurate,  and  it  will  be  observed  iff  ally  meets  the  case  where  the 

Eroperty  soueht  to  be  taken  has  some  special  value  to  the  owner, 
y  reason  of  naving  adopted  some  particular  use  of  it.  This  might 
happen  on  a  farm,  as  well  as  in  a  city  or  town.  For  illustration : 
Suppose  the  owner  of  a  farm  concludes  to  ^o  into  the  dair^  busi- 
ness, and  proceeds  to  spend  several  thousanib  of  dollars  on  his  farm 
in  preparing  stalls  and  sheds  for  his  cows,  and  in  making  suitable 

E reparations  for  the  handling  of  the  milk  and  converting  it  into 
utter  and  cheese.  When  the  farm  is  thoronghlv  fitted  up  for 
this  purpose,  it  is  very  clear  it  would  have  a  special  value  to  him 
that  it  would  not  have  to  any  one  else,  unless  to  some  one  who 
should  want  it  for  the  same  purpose.  One  who  wanted  it  for 
mere  farming  purposes  could  i^ord  to  pav  but  little  more  for  it 
on  account  of  its  adaptation  to  the  dairy  business ;  and  assuming 
that  was  the  onlv  dairy  farm  in  that  locality,  it  is  clear  there  could 
be  no  market  value  for  a  farm  thus  situated,  while  there  might, 
and  probably  would,  be  a  market  value  for  farms  like  that  adapted 
to  farming  purposes  merely.  Suppose,  in  the  case  we  have  put,  a 
railway  company  having  tne  right  to  locate  its  road  across  this 
farm,  so  locates  its  tracks  as  to  completely  destroy  all  the  improve- 
ments that  have  been  made  in  fitting  it  up  for  dairy  purposes,  but 
not  at  all  injuring  the  farm  otherwise.  Now,  is  it  not  manifest 
that  in  such  a  case  to  limit  the  owner's  compensation  to  the  mar- 
ket value  of  the  land  taken  would  be  grossly  unjust  and  inade- 
quate? And  yet,  in  principle,  we  see  no  difference  between  the 
case  suggested  and  the  one  in  hand.  In  condemnation  cases  the 
owner  of  the  property  taken  is  not  required  to  make  any  pecuniary 
sacrifices  at  all.  He  is  entitled  to  whatever  the  property  is  worth 
to  him,  or  any  one  else,  for  any  purpose  to  which  it  is  adapted ; 
but  the  special  uses  or  purposes  to  wnich  the  property  is  adapted 
must  be  real, — that  is,  founded  on  facts  capable  of  proof, — and 
not  merely  speculative  or  imaginary. 

Again,  we  think  the  court  was,  at  least  in  one  respect,  incon* 
sistent  in  its  rulings,  which  operated  injuriously  to  the  appellant. 
When,  as  before  seen,  it  was  asked  to  require  the  appellee  to  fur- 
nish a  plan  and  profile  of  the  bridge  and  crossing,  it  refused,  tell- 
ing appellant's  counsel,  in  substance,  they  might  assume  appellee 
woula  build  any  kind  of  a  bridge  they  pleased,  and  then ,  go  on 
and  take  the  opinions  of  witnesses  as  to  how  much  appellant  would 
be  damaged  by  building  that  kind  of  a  bridge ;  yet  when  appellant 
attempted  to  proceed  upon  the  theory  suggested  by  the  court,  it 
was  not  permitted  to  do  so.    This  statement  is  verined  by  numer- 
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ons  rulings  of  the  court.  One  will  snfiSce  as  an  illustration: 
Whitman,  who  seems  to  have  been  a  competent  witness  to  answer 
the  question  propounded,  was  shown  a  tracing  map,  which  appel- 
lant's counsel  assumed  to  be  a  representation  of  the  river  crossing 
and  improvement  to  be  made  byappellee,  and  was  asked  in  respect 
to  it  the  following  question :  ^'  Having  examined  the  tracing  and 
the  map,  what,  in  your  judgment,  would  be  the  effect  upon  the 
other  contiguous  pro^rty  next  to  this  little  piece  to  be  taJken  of  a 
bridge  constructed  in  the  ordinary  way  at  that  point?"  The 
court,  on  objection  by  appellee,  refused  to  permit  the  question  to 
be  answered.  This  was  clearly  improper,  in  view  of  the  theory 
upon  which  the  court  required  the  case  to  be  tried. 

As  the  present  opinion  has  already  reached  an  unwarrantable 
length,  without  discussing  other  questions  presented  by  the  record 
we  will  say  in  conclusion,  in  a  general  way,  that  upon  the  whole 
case  we  are  of  opinion  the  appellee  shows  a  ri^ht  to  have  the  land 
in  question  condemned  for  tae  purposes  stated,  upon  making  due 
compensation,  to  be  ascertained  in  the  manner  we  have  indicated. 
So  nir  as  results  are  concerned,  this  practically  covers  the  whole 
ground.  The  most  important  questions  presented  by  this  record, 
and  not  noticed,  or  but  partially  considered  in  the  present  opinion, 
are  fullv  met  and  considered  in  the  case  of  McOartney,  Attorney- 
Gener&l,  et  al.  v.  Chics^o  &  Evanston  B.  Co.  et  al.,  112  111.  611. 

The  judgment  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 

Judgment  reversed. 

Taking  Property  already  devoted  to  Public  Us6i^9ee  Lake  Shore,  etc., 
R.  Co.  «.  Chicago,  etc.,  R.  Co.,  2  Am.  &  Eng.  R.  R.  Cas.  440;  Penna.  R. 
Co. '8  Appeal,  8  lb.  507;  EniBman  St.  R.  Co.  v,  Broadway,  etc.,  R.  Co.,  6  lb, 
827;  Bait.  &  O,  R  Co.  v.  P.,  W.  &  E.  R.  Co.,  10  lb.  444;  Denver,  etc.,  R. 
Co.  «.  Denver,  etc.,  R.  Co.,  14  lb.  88;  Phila.,  etc.,  R.  Co.'s  Appeal,  20  lb.  1. 

Market  Value  at  Measure  of  Damagesi — See  Everett  v.  Union  Pac.  R.  Co., 
10  Am.  &  Eng.  R.  R.  Cas.  204;  California  So.  R.  Co.  e.  Colton,  etc.,  R. 
Co.,  14  lb.  194;  Eing  v.  Minneapolis  Union  R.  Co.,  17  lb.  08;  Little  Rock, 
etc.,  R  Co.  «.  McGtehee,  20  lb.  82. 

Sufficiency  of  Petition  to  show  Purposes  of  Taking. — A  petition  to  con- 
demn a  strip  of  land  one  hundred  and  fifty  feet  wide  over  defendant's  land 
alleged  that  petitioner  was  a  corporation  organized  and  existing  under  the 
general  railroad  laws  of  the  State ;  that  the  object  of  its  organization  was  to 
construct  and  operate  a  railroad,  under  the  laws  of  the  State,  from  F.  to  G. ; 
that  it  was  authorized  to  exercise  the  right  of  eminent  domain,  and  that  in 
accordance  with  the  purposes  of  its  organization  petitioner  had  surveyed, 
staked  off,  and  located  its  railway.  Eddy  that  from  these  averments  it  was 
apparent  the  proceeding  was  to  condemn  private  property  for  a  public  pur- 
pose, and  for  no  other.    DeBuol  v.  Freeport,  etc.,  R.  Co.,  Ill  nt.  400. 
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Adamb 

V. 

Lamoille  Yallet  B.  Go. 

(Adwmee  Oate^  Vermont.    Oetober,  1884.) 

When  land  ib  appropriated  by  an  exercise  of  the  power  of  eminent  domain, 
the  owner  has  a  lien  upon  it  for  its  **  equivalent  m  money '^  under  the  Ver- 
mont Constitution,  art.  8,  chap.  1,  which  courts  of  equity  will  enforce  un- 
less the  owner  has  done  sometning  which  in  law  precludes  him  from  askiug 
its  enforcement. 

The  interest  of  a  mortgagor  in  mortgaged  premises,  after  condition  broken, 
becomes  at  law  absolutely  vested  in  the  mortgagee.  In  such  case  the  mort- 
gagee would  not  be  bound  by  the  mortgagor's  subsequeut  agreement  con- 
ceruing  compensation.  Bo  where  the  mortgagee  has  bid  iu  the  premises  at 
foreclosure  and  taken  possession,  be  will  uot  be  bound  by  the  mortgagor's 
agreement  after  breach,  concerning  compensation,  nor  can  he  take  advantage 
of  it.  Where  a  railway  mortgage  is  foreclosed  and  the  purchasers  form  a 
new  company  and  take  possession,  including  a  part  of  the  line  over  which 
right  of  way  had  not  been  acquired,  the  new  company  is  chargeable  with 
interest  only  from  the  date  of  its  possession. 

Evidence  that  the  value  of  standing  timber  on  the  farm,  part  of  which 
has  been  taken,  has  been  increased  by  the  market  created  bv  the  railroad 
itself  is  inadmissible.  Such  a  benefit  is  shared  by  other  adjacent  tracts 
generally.  Benefits  must  be  peculiar  to  the  tract  which  is  in  part  taken  to 
be  deducted  from  the  damages. 

Bill  in  chancery.  Heard  on  bill,  answer,  traverse,  master's 
report,  and  exceptions  thereto.  Decreed  that  the  defendants  be 
perpetually  enjoined  from  operating  their  railroads  and  running 
trains  over  the  lands  owned  by  the  orators  mentioned  in  the  bill, 
unless  they  pay  to  the  clerk  of  the  court  for  the  benefit  of  the 
orators  the  sum  of  $1463.65,  with  interest  from  August  10, 1883, 
and  the  sum  of  $200,  with  interest  from  the  date  of  the  decree, 
and  costs,  on  or  before  June  1,  1884. 

The  bill  was  brought  at  the  April  term,  1882,  to  recover  dam- 
ages for  lands  taken  by  the  defendant,  the  L.  Y.  R.  Co.,  for  rail- 
road purposes,  and  prayed  that  the  orators  might  have  a  spe- 
cial ken  on  the  land,  etc.,  and  that  the  defendants  be  enjoined 
from  running  their  cars  over  said  land  unless  they  paid  said  dam- 
a^.  The  orators  were  Oi*ange  Adams,  J.  H.  Ootterell  and  Fan- 
nie F.  Cotterell,  wife  of  said  J.  H.,  Mahala  Wells  and  H.  M. 
Wells.  The  land  taken  by  the  railroad  was  meadow  land,  and 
part  of  a  farm  situated  in  Bakersfield,  and  owned  by  James  H. 
Malavin,  as  a  mortgagor.  Malavin  executed  March  10,  1866,  a 
mortgage  on  said  farm  to  Gardner  A.  Paige  to  secure  certain 
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promissory  notes.  On  or  about  January  1,  1870,  said  Paige  sold 
two  of  said  notes  to  Fannie  F.  Cotterell,  and  at  the  same  time  sold 
three  of  said  notes  to  A.  C.  Wells,  and  also  transferred  a  propor- 
tional part  of  the  mortgage  security  to  them.  The  other  nine  of 
said  notes  were  transferred  October  31, 1871,  by  said  Pai^e  to  said 
Adams.    One  note  fell  due  each  year.    The  owners  of  tne  mort- 

Siges  foreclosed,  and  the  decree  became  absolute  March  1,  1879. 
n  January  1, 1880,  the  executor  of  A.  0.  Wells'  estate  deeded 
the  interest  of  that  estate  to  the  said  H.  M.  Wells  and  Midiala 
Wells. 

The  following  question  was  asked  a  witness  by  the  defendants' 
solicitor:  ^^What  would  be  the  worth  of  that  wood  standing 
(referring  to  the  wood  on  the  Malavin  farm)  if  the  railroad  was 
not  there  {"  Mr.  B.  H.  Start,  solicitor  for  the  orators,  said :  ^'  The 
defendants  offer  to  prove  by  this  witness  that  the  value  of  the 
standing  timber  on  this  Malavin  farm  has  been  increased  from 
$2000  to  $4000  on  account  of  the  market  created  by  the  railroad." 
The  question  was  excluded. 

'the  mortgage  debt  on  the  Malavin  farm  at  the  date  of  the  de- 
cree of  foreclosure— September  20,  1878 — was  $8631.86,  and  the^ 
farm  rented  for  $360  per  year.  The  bond  executed  by  said  Mala- 
vin was  subsequently  superseded  by  the  agreement  fixing  the  land 
damages  at  $1100.  The  masters  found  that,  if  they  were  not 
'bound  by  the  agreement,  the  damages  were  $900,  with  interest 
from  August  1,  1877 ;  that  if  the  $1100  agreement,  made  Janu- 
ary 10,  1876,  was  the  correct  measure  of  damages,  the  orators 
wera  entitled  to  recover  $1600.50 ;  but  if  the  interest  was  to  be 
computed  only  from  the  time  the  Lamoille  Yalley  B.  Co.  began 
to  operate  the  railroad — August  1, 1877 — then  they  should  recover 
$1463.65 ;  that  if  interest  should  be  computed  on  the  $1100  only 
from  July  1, 1880,  then  they  were  entitled  to  recover,  on  August 
10,  1883,  $1305.15 ;  or,  if  interest  was  computed  on  the  $900 
from  July  1, 1880,  then  they  should  recover  $1067.85.  No  part 
of  the  land  damages  had  been  paid  by  the  defendants. 

£urtj  HdO,  dk  BvH  for  defendant. 

Oros9  &  StaH  for  orators. 

Yeazey,  J. — This  case  has  been  twice  argued.  The  right  of 
the  oratore  to  a  decree,  upon  the  facts  reported,  is  established  by 
recent  eases  in  this  court.  Kendall  v.  M.  <&  C.  R.  B.  Co.,  55  Yt. 
438 ;  s.  c,  14  Am.  &  Eng.  R.  R.  Cas.  423  ;  Eittell  v.  Missisquoi 
R.  Co.,  56  Id.  96 ;  s.  c,  20  Am.  &  Eng.  R.  R.  Cas.  165.  These 
cases  stand  on  the  principle  that  when  land  is  taken  owns^a  usx 
for  public  use  the  owner  has  a  lien  upon  it  for  its  noa. 
^^  equivalent  in  money" — art.  3,  chap.  1,  Constitution  of.  Yermont 
— ^which  a  court  of  equity  will  enforce,  unless  the  owner  has  done 
that  which  in  law  precludes  him  from  asking  its  enforcement 
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We  hold  that  the  land-owner  is  not  estopped  by  an  agreenlent 
as  to  the  amount  of  damages,  where  he  does  not  consent  to  the 
taking  of  the  land  before  payment,  but  objects  and  forbids  and 
threatens  to  interrnpt  and  prevent,  and  is  thereupon  enjoined 
from  so  doing,  which  was  this  case.  But  it  is  claimed  the  case  at 
bar  differs  from  those  cited  in  that  it  is  brought  not  by  the  land- 
owner but  by  persons  who  held  the  interest  of  the  mortgagee  at 
the  time  of  the  entry  and  construction  of  the  railway. 

The  foreclosure  oi  the  mortgage  was  not  obtained  until  after 
the  laud  was  taken,  and  the  defendants  claim  that  the  orators  ac- 
HoBTQAOBs  quired  title  only  as  purchasers  at  the  date  of  tlie  fore- 
closure. This  is  not  sound ;  because  the  mortgi^ 
debt,  or  a  portion  of  it,  was  overdue  long  before  the 
land  was  taken ;  and  it  is  settled  that  after  condition  broken  the 
intei'est  of  the  mortgagor  becomes  at  law  absolutely  vested  in  the 
mortgagee.  Kimball  v,  Sattley,  55  Vt.  285 ;  Hagar  v,  Brainerd, 
44  Vt.  294.     See,  also,  Wade  v.  Hennessy,  56  Id.  207. 

The  orators  claim  that  the  agreement  as  to  damages  which  the 
^  land-owner  and  mortgagor  made  with  the  company  that  took  the 
land  is  the  true  basis  of  recovery  in  this  case.  They  agreed  that 
the  damages  were  $1100.  The  masters  find  the  damages  were 
$900.  ^e  are  unable  to  see  how  the  mortgagor,  who  had  no  right 
except  to  redeem,  could  bind  the  mortgagees  on  the  question  of 
value  of  the  mortgage  premises,  or  a  portion  thereof,  any  more 
^  than  in  the  matter  of  title.    The  title  and  tne  right  of 

RirSoSroA^S  each  party  to  the  mortgage  were  defined  by  well-set- 
▲ouEXBRT.  ^j^  rules  of  law;  and  neither  could  be  affected  by 
agreements  of  the  other  with  third  parties.  The  mortgagees'  title 
was  perfect,  subject  to  the  right  of  redemption,  which  nas  since 
been  foreclosed ;  and  they  will  be  made  whole  when  they  receive 
the  actual  damages  to  the  farm  which  the  taking  of  the  land  and 
the  building  thereon  of  a  railroad  has  caused  it.  They  will  then 
have  received  an  "  equivalent  in  money"  for  land  "  taken  for  pub- 
lic use."  This  amount  the  masters  have  found.  They  would  not 
have  been  bound  by  an  agreement  of  the  mortgagor  for  a  less 
amount.  The  agreement  was  not  made  by  authority  in  their  be- 
half. Not  being  bound  bv  it,  it  was  not  such  an  agreement  that 
they  can  take  advantage  of  it.  No  claim  is  made  that  the  damages 
were  different  when  tne  present  company  took  possession  from 
what  they  were  when  the  former  company  first  took  the  land. 

Another  question  arises  on  the  report  in  respect  to  the  damages. 
The  defendants  offered  to  prove  that  the  value  of  the  standing 
timber  on  this  farm  has  been  increased  from  $2000  to  $4000  on 
account  of  the  market  created  by  the  railroad,  which  evidence  was 
excluded  by  the  masters,  to  which  exception  was  taken. 

The  orators  urge  two  answers  to  this  claim ;  first,  that  under 
our  Constitution  the  benefits  to  the  land  through  which  a  railroad 
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is  built  cannot  be  deducted  in  determining  the  compensation ; 
second,  that  if  this  was  allowable  the  offer  was  not  . 
specific  and  broad  enough  in  this  case.  Without  pass-  rts  ohlt 
ing  upon  the  first  objection,  we  think  the  second  is  '*'"''*'™*' 
well  taken.  The  deduction  for  benefits  must  be  limited  to  the 
particular  tract  which  is  in  part  taken,  and  the  benefits  be  confined 
to  such  as  are  direct  and  peculiar  to  the  owner,  excluding  those 
which  he  shares  witli  othei*s  whose  property  is  not  taken.  If  the 
benefit  is  only  personal  and  does  not  affect  the  land,  it  cannot  be 
considered.  Jrierce,  Railroads,  221  et  seq,  and  cases  there  cited.  The 
railroad  could  not  have  increased  the  value  of  Malavin's  wood  and 
timber  without  increasing  4hat  of  his  neighbors.  To  allow  deduc- 
tions on  account  of  his  benefit  would,  therefore,  be  exacting  con- 
tribution from  him  and  relieving  others  benfited  in  like  manner. 
The  offer  was  not  to  show  the  benefit  specified  was  peculiar  to 
him ;  nor  was  it  an  offer  to  show  a  fact  that  was  necessarily  a  pecu- 
liar benefit,  and  not  common.  The  offer  was  to  show  a  fact  in  sub- 
stance like  the  rise  of  real  estate  resulting  from  the  building  of  a 
railroad,  which  is  held  to  be  a  general  advantage,  common  to  all 
in  the  vicinity,  not  peculiar  to  any  one.  Pierce,  Railroads,  223 ; 
Ohilds  V.  New  Haven  &  Northampton  Co.,  133  Mass.  253;  s.  c, 
14  Am.  &  Eng.  R.  R.  Cas.  362. 

Another  question  is  as  to  when  interest  shall  begin  to  run  on 
the  damages  found  by  the  masters.  The  orators  claim  it  should 
be  from  tne  time  the  Lamoille  Yalley  R.  Co.  entered  upon  tlie 
land.  This  would  be  so  as  against  that  company ;  but  the  St. 
Johnsbury  &  Lake  Champlain  R.  Co.  denies  that  it  is  liable  for 
interest  prior  to  its  possession  of  the  road.  The  question  as  here 
raised  has  not  been  passed  upon  in  previous  cases  in  this  State, 
This  railroad  was  mortgs^ed  to  a  trustee  for  bondholders  to  secure 
a  large  bonded  indebtedness.  This  mortgage  was  foreclosed  in 
December,  1879,  and  the  decree  expired  without  redemption  and  be- 
came absolute.  The  bondholders  then  proceeded  under  the  statute 
and  organized  into  a  corporation  called  the  St  Johnsbury  &  Lake 
Champlain  R.  Co.,  and  took  possession  of  the  road  July  1,  1880, 
and  have  retained  possession  ever  since.  This  company  included 
in  its  possession  and  use  the  land  in  question.  It  never  had  any 
right  to  this  land  or  to  the  use  of  it,  because  the  railroad  mortgage^ 
which  was  prior  to  the  possession  of  the  land  by  the  former  com- 
pany, conveyed  no  interest  in  it.  This  company  simply  took  and 
used  the  land  for  railroad  purposes,  without  right,  and  u^tebmbt  ok 
became  liable  therefor.  It  was  not  bound  to  take  the  Sbo?^1tb"ov 
land,  or  it  might  have  taken  it  under  the  right  of  emi-  «»«8«o"- 
nent  domain,  as  provided  by  statute.  It  neither  assumed  nor  suc- 
ceeded to  any  of  the  debts  of  the  former  company.  The  liability 
of  that  company  for  its  taking  and  use  still  exists.  The  mortgage 
of  the  railroad  and  foreclosure  thereof,  without  redemption,  did 
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not  work  a  dissolution  of  that  company.  Its  corporate  existence 
and  general  corporate  powers  continued  as  before.  Eldridge  v. 
Smitn,  34  Yt.  484.  Tnis  is  a  suit  in  equity,  and  the  orators  are 
seeking  to  enforce  an  equitable  remedy.  They  rested  on  their 
claim,  for  which  they  had  remedies  in  law  as  well  as  in  equity,  for 
many  years  and  until  the  old  company  became  insolvent  and  a 
new  one  was  organized  by  its  creditors  and  took  the  road.  They 
now  seek  to  enforce  a  lien  upon  this  land,  for  the  damages  in  tak- 
ing it,  by  foreclosure  or  injunction  against  both  companies.  If  the 
new  company  had  not  entered  upon  this  land  it  would  have  in- 
curred no  liability.  Having  taken  it,  a  liability  was  thereby  created. 
No  judgment  had  been  obtained  by  th^  land-owner  on  account  of 
the  previous  taking  as  in  the  case  of  Pfeifer  v.  S.  &  F.  B.  Co.,  18 
Wis.  155.  The  new  company  being  or^nized  under  the  statute 
independent  of  the  former  company,  did  not  directlpr  become  the 
owner  of  the  road  by  contract  oi  purchase ;  nor  indirectly  of  this 
land  through  the  mortgage  or  otherwise.  In  the  absence  of  any 
right  or  liability  established  by  contract  or  by  judicial  proceeding 
as  between  the  original  parties,  and  of  any  contract  succession  to 
the  present  company,  and  of  any  obligation  of  this  company  as  to 
this  land  prior  to  entering  upon  it,  but  having  the  right  to  take  it 
de  novo  in  exercise  of  the  right  of  eminent  domain,  we  think  the 
fact  that  the  act  of  this  company  was  a  continuance  of  the  wrong- 
ful use  of  the  former  company  is  not  sufficient  to  make  this  com- 
pany responsible  anterior  to  its  own  possession.  Such  a  holding 
would  in  effect  be  to  make  this  company  liable  for  the  other  com- 
pany's use  of  this  land.  Interest  should  be  reckoned  as  against 
each  company  from  the  date  of  its  possession. 

The  dopree  is  reversed  and  the  cause  remanded  with  a  mandate 
pursuant  to  these  views. 

Tafi,  J.,  dissents. 

Lien  on  Land  for  Damages  atsessedi — See  Eittell  e.  MisslBquoi  R.  Co.,  20 
Am.  &  Eog.  R  R.  Gas.  165;  Hull «.  Chicago,  etc.,  R  Co.,  20  lb.  841. 

Condemnation — Remainder- man's  Right  to  Money  paidi — Whether  a  con- 
tingent remainder  is  or  ia  not  vendible,  not  decided ;  but  whether  vendible 
or  not,  the  assignee  of  the  owner  of  one  third  of  such  an  estate  has  no  right 
to  the  possession  of  any  portion  of  the  money  paid  by  a  railway  comnany 
into  court,  in  condemnation  proceedings,  which  represents  a  strip  of  land 
condemned  for  a  right  of  way  durins  the  continuance  of  the  life  estate. 
Sansas  City,  etc.,  R  Ca  «.  Weaver,  vol  L  Western  Rep.  748. 
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In  re  Petition  of  Shoenbbbosb  &  Oo.  et  dL 

{Adoanee  Ckm^  PetiMylocaMa,    January^  1886.) 

The  acts  of  1882  and  of  1866  on  the  subject  of  lateral  roads,  linodt  the 
iridth  of  such  roads  to  twenty  feet.  If  under  the  latter  act  a  greater  width  is 
necessary  for  sidings,  whanres,  chutes,  etc.,  such  widths  may  be  used  for 
tiiose  specific  purposes.  In  that  event  the  special  additional  structures,  to- 
gether with  the  quantity  of  ground  requisite  for  the  purpose,  should  be  care- 
fully described  in  the  petition  and  order,  so  that  tney  may  appear  on  the 
record. 

No  inference  of  additional  width  can  be  drawn  from  the  fact  that  double 
tracks  are  authorized. 

The  width  of  such  a  road  is  a  jurisdictional  fact,  and  may  be  taken  advan- 
tage  of  at  any  stage  of  the  proceedings. 

Th%  number  of  Tiewers  is  regulated  by  the  practice  under  the  act  of  1849, 
•nd  should  be  seven. 

CerHarckri  to  the  court  of  common  pleas^  No.  2,  of  Allegheny 
eonntj. 

A.,  the  owner  of  coal  mines,  petitioned  for  the  appointment  of 
fiiz  viewers  to  view  a  rente  for  a  lateral  railroad,  the  breadth  of 
which  to  be  thirty-three  feet,  except  for  a  short  distance,  where  it 
was  to  be  forty-five  feet.  The  viewers  were  appointed  as  prayed 
for,  and  made  a  report  favorable  to  the  road  asked  for ;  to  this  re- 
port, B.,  an  interested  land-owner,  filed  exceptions,  becanae  the 
breadth  of  the  proposed  road  was  in  excess  of  the  width  fixed  bv 
the  statnte.  These  exceptions  were  overruled  and  dismissed,  o. 
then  sned  out  a  certioraH. 

Act  of  ith  May,  1832. 

^^  Sbo.  8.  The  said  railroad  shall  not  exceed  in  breadth  twenly 
feet,  nor  pass  throngh  any  bnrying-ground  or  place  of  public  wor- 
ship, nor  any  dwelling-house  or  outbuilding,  without  the  consent 
of  the  owners  thereof;  it  shall  be  of  single  or  double  track,  and 
formed  of  wood,  stone,  and  iron,  each  or  all  of  them,  as  the  pro- 
prietors of  said  road  shall  adopt ;  the  streams  of  water  over  which 
it  may  pass  shall  be  bridged  with  stone  or  wood,  and  the  right  of 
property  in  the  said  railroad  shall  be  vested  in  him  or  them,  his  or 
their  heirs  and  assigns,  who  shall  have  subscribed  the  said  petition 
for  the  said  railroad,  and  where  funds  shall  have  been  contributed 
and  paid  for  the  construction  thereof,  in  such  proportions  as  each 
contribution  and  payment  shall  bear  to  the  whole  amount  ex- 
pended in  the  lands  and  niaterials  appropriated  thereto,  and  the 
25  A.  &  B.  R  Oas.— 12 
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said  railroad  shall  be  jointly  and  Beverally  enjoyed  and  used  by 
the  proprietorB  thereof.  The  proprietors  of  the  said  railroad,  their 
workmen  and  a^nts,  shall  not  break  ground,  or  commence  the 
construction  of  the  said  railroad,  until  the  damages  reported  by 
the  viewers  or  awarded  by  the  verdict  of  the  jury  shall  be  ten- 
dered or  paid  to  the  party  or  parties  entitled  thereto,  except  in  casea 
of  tiielr  being  unknown  to  the  petitioners."    P.  L.  501. 

Act  of  April  18,  1865. 

^^8x0.  1.  Be  it  enacted  by  the  senate  and  house  of  repre- 
sentatives of  the  commonwealth  of  Pennsylvania,  in  general  as- 
sembly met,  and  it  is  hereby  enacted  by  the  authority  of  the  same, 
that  tiie  act  entitled  ^  An  act  regulating  railroads,'  passed  May  5, 
1832,  and  the  several  supplements  thereto  shall  be  construed  to 
authorize  the  construction  of  a  single  or  double  track  railroad,  with 
the  necessary  sidings,  wharves,  chutes,  machinery,  fixtures,  and  ap- 
purtenances, for  the  transfer  and  delivery  of  limestone,  iron,  ore, 
coal,  and  other  minerals,  from  said  lateral  railroad,  on  to  any  public 
or  locomotive  road,  the  damages  to  the  owners  of  the  land  to  be  as- 
certained and  paid  in  the  same  manner  as  under  the  general  nul- 
road  law :  provided  that  not  any  of  said  roads  shall  exceed  five 
miles  in  length.''    P.  L.  64. 

Tho8,  C.  Laaea/r  for  plaintiff  in  error. 

Oeo.  ShirdSy  Jr.y  and  8.  Sohoyer  for  defendant  in  error. 

Green,  J. — ^We  feel  obliged  to  say  in  this  case  that  both  under 
the  act  of  the  5th  of  May,  1832,  and  its  supplement  of  April  18, 
1865,  lateral  railroads  cannot  be  built  of  greater  width  than  twenty 
feet.  Of  course  under  the  act  of  1865,  if  a  greater  width  than  that 
is  necessary  for  the  construction  of  sidings,  wharves,  chutes,  etc., 
mentioned  in  that  act,  such  additional  width  could  be  used  for 
these  specific  purposes.  In  that  event  the  special  additional  struc- 
tures, together  with  the  quantity  of  ground  requisite  for  the  pur- 
pose, should  be  carefully  described  in  the  petition  and  order,  so  that 
they  may  appear  on  the  record. 

Both  the  original  act  and  the  supplement  authorized  the  con- 
struction of  double-track  roads,  and  hence  no  inference  of  addi- 
tional width  can  be  drawn  from  the  fact  that  double-track  roads 
are  authorized  by  r)io  supplement. 

As  a  greater  widcli  than  twenty  feet  is  expressly  prohibited  by 
the  origual  act  of  1832,  the  width  becomes  a  jurisdictional  fact 
which  may  be  taken  advantage  of  at  any  stage  of  the  proceedings. 
We  think,  also,  that  as  damages  are  to  be  ass^sed  in  the  same  man- 
ner as  under  the  act  of  1849,  the  number  of  viewers  should  be  seven 
instead  of  six. 
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The  jndgmeDt  of  the  court  below  is  reversed,  and  the  petition, 
order,  and  all  proceedings  are  dismissed  and  set  aside  at  the  cost  of 
the  defendants  in  error. 

Limit  as  to  Amount  of  Land  which  may  be  condemned. — See  Chicago, 
etc.,  R  Co.  «.  Dunbar,  5  Am.  &  Eng.  R  R  Cas.  268;  Central  Branch  U.  P. 
R  Co.  9.  Atchison,  etc.,  R  Co.,  5  lb.  880;  Fisher  «.  Chicago,  etc.,  R  Co., 
10  lb.  14;  State  v.  United  N.  J.  R.  Co.  v.  10  lb.  108;  Winklemans  v.  Des 
Moines,  etc.,  R  Co.,  14  lb.  186;  Smith  e.  Chicago,  etc.,  R.  Co.,  14  lb.  884; 
McConiha  v.  Guthrie»  17  lb.  1 ;  Stote  e.  Hudson  l^r.  R  Co.,  dO  lb.  294. 


Murphy 

V, 

Kingston  and  Pembroke  B.  Co. 

(11  OrUariOf  Chane&ry  Dwirion,  802.) 

The  defendants  having,  in  1872.  filed  their  plan  and  book  of  reference  un- 
der the  railway  act,  showing  their  terminus  at  a  certain  point,  and  having 
built  and  used  their  line  up  to  that  point,  desired  in  1885  to  extend  their  line 
about  one  third  of  a  mile  further  on,  and  took  proceedings  to  expropriate 
certain  land  required  for  that  purpose,  and  possession  having  been  refused 
applied  to  a  county  judge  for  an  order  for  immediate  possession.  On  an  ap- 
plication for  an  injunction  to  restrain  the  company  from  proceeding  before 
the  judffe  on  the  ground  that  no  new  plan  and  book  of  reference  showing 
the  land  required  had  been  filed  and  in  which  the  company  contended  that 
none  were  necessary,  as  they  were  within  the  limits  of  the  deviation  of  one 
mile  provided  for  by  the  statute,  it  was 

Bsid,  that  *'  deviation*^  is  a  term  not  to  be  restricted  to  a  lateral  variance 
on  either  side  of  the  line,  but  may  mean  a  change  de  vialn  any  direction 
within  the  prescribed  limits,  whether  at  right  angles  to  or  defiecting  from  or 
extending  beyond  the  line. 

This  was  an  application  by  Catharine  Baker  Miirphy  and  John 
Baker  Miirphy,  her  husband,  for  an  injunction  to  restrain  the 
Kingston  &  Pembroke  B.  Co.  from  proceeding  before  the  jndse 
of  the  county  court  of  the  county  of  Frontenac  for  an  order  for 
immediate  possession  of  certain  land  belonging  to  the  plaintiff, 
Catharine  Soaker  Murphy,  and  which  the  company  claimed  to  ex- 
propriate as  necessary  for  the  working  of  their  line. 

It  appeared  from  the  affidavits  filed  that  the  company  had  in  the 
year  1872  filed  a  plan  and  book  of  reference  showing  their  line  up 
to  a  certain  point  in  the  city  of  Kingston,  and  had  bailt  their  line 
np  to  and  erected  their  station  at  that  point. 

The  company  in  the  year  1885  desired  to  extend  their  line  about 
one  third  oi  a  mile  fnither  into  the  said  city  of  Kingston,  and  to 
build  a  new  station  at  the  end  of  such  extension,  and  for  sach  pur- 
poses required  a  part  of  the  plaintiff's  land ;  and  as  possession  was 
refused  they  took  proceedings  to  expropriate  the  said  land  under 
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"  The  Consolidated  Eailway  Act  of  1879,"  42  Vic.  c.  9  (D),  and 
applied  to  the  county  judge  for  an  order  for  immediate  posseasion 
without  filing  a  plan  covering  the  proposed  extension  or  the  plain- 
tiff's lands. 

The  plaintiffs  then  applied  for  an  injunction  restraining  the  com- 
pany from  proceeding  before  the  county  judge,  and  the  motion  was 
argued  on  the  12th  oay  of  January,  1886,  before  Boyd,  C. 

BriMon^  Q.  0.,  for  plaintiffs. 

Cattwnach  for  defendants. 

BoTO,  0. — In  Bedfield  on  Railways,  vol.  i.  p.  860,  4th  ed.,  it  ia 
said  :  ^^The  company  having  opened  their  main  line  for  travel,  but 
not  completed  the  stations  and  works,  are  at  liberty  to  take  anv 
BiLAiicH^^n^  lands  within  the  limits  of  deviation  for  a  branch  rail- 
jAT^^oHTio  ^^y,j9  j^jjj  j|.  jg  |.jj^g  repeated  at  p.  389:  "The  com- 
pany may  take  lands  within  the  line  of  deviation  for  a  branch  rail- 
wav."  The  authority  cited  for  these  statements  in  the  text  is 
Sadd  V.  Maldon,  etc,  B.  Co.,  6  Ex.  148.  It  is  cited  for  the  same 
purpose  in  Hodges  on  Bailways,  6th  ed.  pp.  344-5.  The  decision 
itself  appears  to  bear  out  the  gloss  of  tne  text  writers.  The  de- 
fendants had  fixed  the  site  of  their  station  and  works  at  the  Maldon 
terminus,  and  had  proceeded  to  complete  them  at  that  location. 
Afterwards  they  sought  to  expropriate  the  plaintiff's  land  which 
lay  between  their  terminal  station  and  the  river  Blackwater,  in 
order  to  lay  down  a  line  of  rails  whereby  they  might  obtain  com- 
munication with  the  river,  and  more  conveniently  use  and  work 
the  railway.  This  last-mentioned  line  of  rails  was  within  the  limits 
of  deviation  shown  on  the  plans.  In  argument,  Bramwell,  for  the 
plaintiff,  objected  that  the  company  were  only  empowered  to  make 
the  line,  and  having  once  fixed  its  course,  they  were  not  autliorized 
to  alter  it,  as  that  in  effect  would  be  to  construct  another  line. 
But  the  court  held  that  the  company  was  entitled  to  make  com- 
pulsory communication  between  the  terminus  of  their  line  and  the 
river  within  the  limits  of  deviation  as  marked  on  the  plans.  The 
16th  section  of  the  English  General  Act,  8  &  9  Yict.,  ch.  20,  re- 
ferred to  in  that  case,  does  not  appear  to  me  to  be  more  compre- 
hensive than  the  language  to  be  found  in  the  Canadian  Consol.  B. 
Act  of  1879,  sec.  7,  sub-sec.  10  (D),  by  which  the  company  has  power 
and  authority  to  construct  and  make  all  other  matters  and  things 
necessary  and  convenient  for  the  making,  extending,  and  using  of 
the  railway. 

Tliere  is  another  decision  of  Wood,  V.  C,  not  referred  to  in  the 
text-book,  which  makes  in  the  same  direction.  I  refer  to  In  JRe  The 
Yorkshire  D.  &  G.  E.  Co.,  1  Jur.  N.  S.  975,  in  which  he  held 
am-Lnan  ^^&^  ^^^'^  within  the  limits  of  deviation  in  the  deposit- 
oF  DBTiATioii.  ^  pkus,  uot  takcu  in  the  first  instance  by  the  company, 
may  be  subsequently  taken  for  the  purposes  of  ma^ng  a  siding  so 
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as  to  give  local  trafiSc  or  ingreBS  to  the  main  line.  Tliese  cases  in- 
dicate that  the  definition  of  "  deviation  "  as  used  in  railway  lavr, 
fiven  by  Sweet,  in  his  Law  Dictionary,  is  too  narrow.  He  defines 
It  as  ^^  a  lateral  alteration  of  tlie  line  of  a  railway."  It  is  that,  no 
doubt,  but  it  embraces  more  than  that.  His  is  a  more  restricted 
definition  than  is  warranted  by  the  language  of  Patteson,  J.,  in 
the  case  cited  by  Mr.  Britton  of  Doe  d.  Armistead  v.  North 
Staffordshire  K.  Co.,  16  Q.  B.  527.  That  judgment  says  the  ex- 
pression "  deviation  "  In  the  act  of  Parliament  is  to  be  taken 
with  reference  to  the  line  of  railway  only  ;  that  is,  that  the  line  of 
railway  actually  laid  down  shall  not  deviate  more  than  [one  hun- 
dred yards]  from  the  line  laid  down  and  delineated  in  the  Parlia- 
mentary plans,  the  medium  ^t^;?^  vicB  of  each  being  the  commence- 
ment ana  termination  in  measuring  those  [100  yards].  By  the 
Dominion  Act,  42  Yict.  cap.  9,  sub-sec.  11,  the  limit  of  deviation 
is  not  more  than,  or  within,  one  mile  from  the  line  of  railway,  or 
from  the  places  assigned  thereto  in  the  map  or  plan  or  book  of 
reference. 

In  effect,  therefore,  ^^  deviation  "  is  a  term  not  to  be  restricted 
to  a  lateral  variance  on  either  side  of  such  line,  but  may  mean  a 
change  de  via  in  any  direction  within  the  pi'escribed  limits,  whether 
at  right  angles  to,  or  deflecting  from,  or  extending  beyond  that 
line.  Thus,  at  the  terminus  of  the  railway :  Can  you  say  that  the 
limits  of  deviation  ai*e  only  to  the  right  and  left  of  that  point  at 
right  angles  from  the  line  i  Must  you  not  continue  the  imaginary 
or  delineated  line  of  deviation  in  a  semicircular  sweep  at  a  uniform 
distance  of  one  mile  from  each  terminal  point  of  the  line?  If  so, 
this  contemplated  extension  of  the  track  is  within  the  limit  of 
deviation.  By  this  construction  of  '^  deviation  "  you  can  give  pro- 
per effect  to  all  the  words  used  in  sub-sec.  11  which  refer  to  devi- 
ation :  '^  into,  through,  across,  under,  or  over."  The  cases  I  have 
referred  to  (with  the  one  exception  noted)  were  not  cited  to  roe, 
and  my  impression  during  the  argument  was  more  favorable  to 
the  plaintiff  on  this  main  matter  than  it  is  at  present.  My  view 
now  is  that  the  company  may  have  jurisdiction  to  take  the  land  in 
question  without  the  consent  of  the  owner,  if  the  proper  prelimi- 
naries have  been  observed,  as  to  which  the  evidence  is  so  unsatis- 
factorily placed  before  me  that  I  am  not  able  to  come  to  a  con- 
clusion. This  being  so,  I  think  the  better  course  is  to  restrain 
proceedings  before  the  county  judge  till  the  plans  can  be  produced 
and  the  evidence  can  be  properly  given  on  all  points,  if  the  de- 
fendants desire  a  speedy  hearing,  Uiat  term  should  be  imposed  on 
the  plaintiff,  and  1  am  willing  to  try  the  action  as  soon  as  the  par- 
ties can  get  ready. 
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(Law  BeparU,  17  Queen'i  B&neh  Dwman,  12.) 

Under  the  Lands  and  Railways  Clauses  Consolidation  acts  the  owner  or 
occupier  of  lands  injuriously  affected  during  the  execution  of  the  works 
authorized  by  the  special  act  is  entitled  to  compensation,  if  the  injury  is 
sufficient  to  lessen  the  value  of  the  property. 

A  house  was  divided  into  a  front  and  a  back  block;  and  the  pluntifEs 
were  lessees  of  three  rooms  on  the  first  floor  in  the  back  block.  The  lease 
did  not  expressly  grant  any  mode  of  access.  Access  to  the  rooms  demised 
to  the  plaintiffs  was  gained  from  the  street  by  passing  through  a  hall  or 
yestibule,  and  then  up  some  stairs  to  the  plain tifm^  rooms.  The  defendants, 
in  the  exercise  of  compulsory  powers  under  the  Railways  Clauses  Consolida- 
tion Act,  took  down  the  front  block  of  the  house,  and  removed  the  hall. 
The  interference  with  the  hall  and  the  injury  to  the  access  to  the  rooms  of 
which  the  plaintiffs  were  lessees  lessened  their  value.  An  arbitrator  having 
awarded  compensation  to  the  plaintiffs  under  the  Lands  and  Railways 
Clauses  Consolidation  acts : 

JBeldf  that  the  award  was  valid  on  the  grounds,  first,  that  compensation 
may  be  obtained  under  the  Railways  Clauses  Consolidation  Act,  1845,  for 
injury  done  to  land  by  the  execution  of  the  works,  if  it  is  sufficient  to  lessen 
the  value  thereof;  secondly,  that  the  access  through  the  hall  was  not  a  way 
of  necessity,  but  was  in  the  nature  of  a  continuous  and  apparent  easement 
which  passed  under  the  demise  of  the  rooms,  and  that  an  interference  with 
this  qwMti  easement  was  sufficient  to  give  rise  to  a  valid  claim  for  com- 
pensation. 

Appeal  from  the  judgment  of  Day,  J.,  in  favor  of  the  plainti£b 
in  an  action  to  recover  600/.,  the  amount  awarded  by  an  umpire 
appointed  by  the  Board  of  Trade  on  the  application  of  the  plain- 
tiffs  under  the  Metropolitan  and  District  Kailways  acts,  1879  and 
1881,  and  the  acts  therewith  incorporated,  incluaing  the  Railways 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  and  Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18). 

The  plaintiffs  occupied  under  a  lease  to  them  for  seven  years, 
from  the  25th  of  March,  1880,  three  back  rooms  on  the  first  floor 
of  a  house  and  premises.  No.  73  Great  Tower  Street,  £x)ndon. 
No  right  of  way  was  demised  with  the  rooms,  but  the  mode  of 
exit  was  by  going  downstairs  to  a  passage  on  the  ground-floor,  and 
from  thence  through  the  front  hall  or  vestibule  of  the  house  into 
Oreat  Tower  Street.  The  defendants,  the  i-ailway  companies,  in 
execution  of  the  works  authorized  by  their  said  acts  of  Parliament, 
pulled  down  and  took  away  the  front  part  of  the  house,  including 
such  hall  or  vestibule. 
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The  plaintiffs  claimed  compensation  in  respect  of  the  defendants 
having  so  palled  down  snch  part  of  the  house,  and  interfered  with 
the  plaintiffs'  right  of  way  and  other  easements,  and  having  ren- 
dered their  three  rooms  unfit  for  the  purposes  of  occnpation  and  of 
the  business  carried  on  there  by  the  plaintiffs.  The  question  of 
the  amount  of  compensation  was  referred  to  arbitrators  under  the 
Lands  Clauses  Consolidation  Act,  1846,  and  llailways  Clauses 
Consolidation  Act,  1845.  By  the  award  the  sum  of  6002.  was 
awarded  as  .the  amount  to  be  paid  by  the  defendants  to  the  plain- 
tiffs, '^  by  reason  of  the  said  rooms,  easements,  rights,  and  privileges 
having  been  injuriously  affected  by  reason  of  the  execution  of  the 
works  authorized  by  the  said  acts.'^ 

At  the  hearing  of  the  arbitration  the  plaintiffs  claimed  compen- 
sation for  the  following  heads  of  alleged  injury :  interference  with 
the  business  of  the  plaintiffs,  the  refusal  of  brokei'S  and  customers 
to  call  while  the  alterations  were  going  on,  the  inability  of  broliiers 
and  customers  to  find  the  plaintiffs'  premises,  the  injury  to  samples 
through  dust,  the  inability  of  the  plaintiffs  to  carry  on  their  busi- 
ness during  part  of  the  time  of  the  execution  of  the  works  through 
want  of  water,  the  pollution  of  the  water  used  by  them  for  the 

Eurpose  of  tasting,  the  inability  of  the  plaintiff  at  times  to  light  a 
re  of  gas,  damage  to  their  premises  and  to  their  samples  tlil'ough 
smoke,  the  flooding  of  their  premises  by  water  from  the  watei^ 
closet  and  elsewhere,  the  difficulty  of  obtaining  their  letters  in  due 
time  consequent  on  there  being  no  housekeef)er  on  the  premises  to 
receive  and  sign  for  registered  letters,  and  the  Return  oi  drafts  on 
the  defendants  on  the  ground  that  the  acceptors  could  not  be 
found. 

They  also  claimed  compensation  for  the  damage  to  the  Appear- 
ance of  the  premises  themselves,  the  impossibility  of  having  a 
housekeeper  upon  the  premises,  the  inconvenience  and  loss  accru- 
ing to  the  plaintiffs  through  such  inability,  the  insecurity  of  the 
premises  necessitating  the  removal  day  bv  day  of  securities  and 
other  valuables  from  the  premises  to  the  plaintms'  bankers. 

The  solicitors  for  the  plaintiffs  also  had  made  a  similar  claim  in 
a  letter  written  before  the  arbitration. 

The  defendants  contented  themselves  with  a  general  protest 
against  the  arbitrator  finding  and  awarding  any  amount  of  com- 
pensation to  be  due  to  the  plaintiffs ;  and  they  did  not  object 
specifically  to  any  of  the  items  claimed. 

c/.  W.  MeUoTy  Q.C.,  and  O.  M,  Freenruvn,  for  defendants. 

Bray  {llv/rphy^  Q.C.,  with  him),  for  plainti£b. 

Lord  Esher,  M.R. — In  this  case  an  action  was  brought  upon  an 
award  with  respect  to  a  claim  made  by  the  plaintiffs  against  the 
railway  companies  for  compensation  for  injuriously  affecting  their 
property.    At  the  hearing  of  the  arbitration  certain  evidence  was 


i" 
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given  and  certain  claims  were  put  forward,  and  the  arbitrator  has 
made  a  general  award.  The  arbitrator  was  not  called  as  a  witness 
at  the  trial,  and  tliere  was  no  precise  evidence  as  to  which  items 
of  the  plaintifb'  claim,  on  the  evidence  which  was  laid  before  him, 
Facts.  he  gave  Compensation ;  bnt  it  is  alleged  on  behalf  of 

the  railway  companies  that  the  award  is  to  be  held  bad,  and  that 
judgment  is  to  be  entered  against  the  plaintifis,  on  the  ground  that 
the  arbitrator  has  given  compensation  for,  at  all  events,  some 
things  with  regard  to  which  he  had  no  jurisdiction  to. award  any 
compensation.  It  is  true  that  if  the  court  can  see  that  an  arbitra- 
tor has  given  compensation  in  respect  of  any  part  of  the  claim 
which  is  beyond  his  jurisdiction,  judgment  miist  be  given  against 
the  plaintiff,  and  the  award  must  be  treated  as  invalid.  I  regret 
that  state  of  the  law.  Where  it  is  clear  that  compensation  has 
been  given  in  respect  of  an  item  in  excess  of  the  jurisdiction,  I 
regret  that  the  court  cannot  strike  it  out  of  the  award  and  ^ive 
judgment  for  that  which  is  valid  and  good.  But  we  must  abide 
y  tne  law  as  it  stands. 

Several  points  were  urged  as  showing  that  the  claim  was  in  cer- 
tain particulars  beyond  me  jurisdiction  of  the  arbitrator.  Some 
points  with  regard  to  these  matters  are  quite  clear :  the  mere  per- 
sonal inconvenience  or  injury,  the  mere  injury  to  the  business  of 
the  person  claiming,  must  not  be  taken  into  account.  In  order  to 
obtain  compensation  there  must  be  some  injury  to  propertv,  and 
certain  matters  were  laid  before  the  arbitrator  in  this  case  which  I 
think  would  be  mere  injury  to  the  plaintiffs  personally  or  to  their 
business. 

Some  matters  have  been  put  forward  which  seem  to  me  to  be 
merely  evidence  of  other  matters  which  may  be  lawfully  claimed ; 
nevertheless,  if  I  could  see  that  the  arbitrator  had  given  specifi- 
cally compensation  in  respect  of  those  claims,  the  award  must  be 
iMcoMTsiriKifcB  trcdtcd  ds  of  no  effect  in  this  action.  With  regard  to 
-damaosb  by.  those  matters  which  are  mere  personal  inconveniences 
to  the  plaintiffs  or  injuries  to  their  business,  they  are  so  slight  that 
I  feel  wholly  disinclined  to  come  to  the  conclusion  that  the  arbi- 
trator has  taken  them  into  account,  there  being  no  evidence  before 
us  to  that  effect.  It  seems  to  me  that  his  award  may  be  amply 
sustained  on  the  hypothesis  that  he  did  not  take  into  account 
those  slight  matters.  The  same  may  be  said  with  regard  to  the 
matters  which  are  evidence  of  other  matters  lawfully  claimed. 
Why  should  we  suppose  that  the  arbitrator  treated  those  as 
specific  claims,  in  respect  of  which  he  has  given  distinct  sums, 
when  in  truth  he  may  have  considered  them  as  evidence  of  the 
other  matters?  I  will  instance  one  matter  which  strikes  me, 
LoM  OF  HouiB-  namely,  the  absence  of  a  housekeeper  during  the  altera- 
KXBPBB.  tion  of  the  building.     That,  to  my  mind,  is  evidence  to 

show  that  the  building,  as  business  premises,  was  rendered  of  in- 
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ferior  value,  because  if  a  building  cannot  be  used  &s  a  business 
buildinff  to  the  same  advantage  as  it  was  before,  it  is  an  injury  to 
the  building  as  a  business  bunding. 

The  chief  point  argued  is  this :  it  was  urged  that  we  were  bound 
by  authority  to  hold  that  if  the  arbitrator  awards  an^  compensation 
upon  such  a  claim  as  this  for  injury,  when  it  is  injury  only  exist- 
ing during  the  continuance  of  the  work,  and  does  not  confine  him- 
self to  injury  which  remains  when  the  work  is  finished,  the  award 
is  bad.  That  has  always  struck  me  as  an  exceedingly  strange 
proposition — ^that  compensation  may  be  given  for  the  unxmynnncB 
injury  which  exists  at  the  time  when  the  work  is  fin-  ^'^^^  ^o"- 
Ished,  and  yet  that  no  compensation  is  to  be  allowed  for  the  very 
same  injury  which  exists  during  the  progress  of  the  work.  That 
has  always  seemed  to  me  to  be  a  very  fine  distinction,  which  I 
could  not  understand ;  and  when  we  look  into  the  authorities,  we 
find  that  is  is  based  on  an  expression  of  Lord  Chelmsford.  I  can- 
not help  thinking  that  that  expi^ession,  which  has  been  cited  from 
Bicket  V.  Metropolitan  K.  Co.,  Law  Sep.  2  H.  L.  175,  at  p.  194, 
decided  in  the  Mouse  of  Lords,  and  has  been  relied  upon  as  an 
opinion  of  Lord  Chelmsford,  is  open  to  the  explanation  that  it  is 
a  defective  expression ;  he  did  not  intend  to  sav  that  which  no 
doubt  his  wordsy  jprima  faoiej  seem  to  imply.  But  be  that  as  it 
may,  that  expression  oi  his,  as  has  been  pointed  out,  was  not 
adopted  by  Lord  Cran worth  in  the  very  same  case,  and  certainly 
has  been  spoken  of,  to  say  the  least,  with  doubt  by  Lord  Selborne 
in  Caledonian  R.  Co.  v.  Walker's  Trustees,  7  App.  Cas.  269,  at  p. 
283.  I  cannot,  therefore,  take  that  expression  of  Lord  Chelms- 
ford as  a  binding  authority  upon  this  court,  as  a  decision  of  the 
House  of  Lords.  If  that  be  so,  we  are  driven  back  to  principle. 
As  I  have  said,  I  cannot  believe  that  a  fine-drawn  distinction 
which  seems  to  me  unreasonable  can  be  the  law,  and  therefore  I 
cannot  think  that  the  mere  fact  that  the  arbitrator  has  given  some 
compensation  for  injury  done  before  the  works  were  completed 
invalidates  the  award. 

In  my  opinion  the  award  is  sufiicient  for  the  reasons  which  I 
have  given ;  the  action  can  be  maintained  upon  it,  and  therefore 
this  appeal  must  be  dismissed. 

Cotton,  L.J. — ^I  am  of  the  same  opinion.  The  award,  to  en- 
force which  this  action  has  been  brought,  was  made  under  the 
68th  section  of  the  Lands  Clauses  Act ;  the  statutory  right  to  com- 
pensation is  alleged  to  be  given  to  the  plainti£Es  by  the  6th  section 
of  the  Railways  Clauses  Act.  The  68th  section  of  the  I^nds 
Clauses  Act  only  points  out  the  machinery  by  which  the  amount 
of  compensation  is  to  be  ascertained. 

The  contention  before  us  has  been  that  the  award  is  bad.  The 
first  point  taken,  and  really  the  only  point  that  was  taken,  before 
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the  arbitrator  was  that  there  was  no  case  at  all  for  the  plaintiffs ; 
that  is  to  say,  that  having  r^rd  to  what  was  done  by  the  company 
there  was  no  evidence  that  the  plaintiffs  were  entitled  to  any  com- 
pensation nnder  the  6th  section  of  the  Bailways  Clauses  Act,  1845. 
That  protest  was  disre^ded  by  the  arbitrator,  and  die  case  went 
on  beiore  him.  It  will  be  material,  on  some  points  of  the  case,  to 
consider  how  the  objection  was  taken.  It  seems  to  follow  neces- 
sarily from  the  mere  words  of  the  act  that,  to  entitle  any  person  to 
compensation  under  the  6th  section  of  the  Bailways  Cflauses  Act, 
ixjuBTTOBiAz^  thcro  must  be  an  injury  to  land  which  he  owns  or  in 
ty-whax  IB.  which  he  has  an  interest,  and  I  may  read  what  was  said 
by  Lord  Cairns  when  Lord  Chancellor,  in  the  case  of  Metropolitan 
Board  of  Works  v.  McCarthy,  Law  Rep.  7  H.  L.  243,  at  p.  253, 
as  really  pointing  out  what  now  the  rule  is.  The  Lord  Chancellor 
was  statine  what  was  argued  by  the  late  Lord  Justice  Thesiger, 
who  was  then  counsel  in  the  case,  but  he  accepts  it  as  really  laying 
down  the  rule  in  these  cases :  '^  Mr.  Thesiger  stated  that  the  test 
which  he  would  submit  as  one  which,  he  thought,  would  explain 
and  reconcile  the  various  cases  upon  this  subject,  was  this,  that 
PBTBioAi.  nr-  where  by  the  construction  pf  works  there  is  a  physical 
"■'™™'*^  interference  with  any  right,  public  or  private,  which 
the  owners  or  occupiers  of  property  are  oy  law  entitled  to  make 
use  of  in  connection  with  such  property,  and  which  right  gives  an 
additional  market  value  to  such  property,  apart  from  the  uses  to 
which  any  particular  owner  or  occupier  might  put  it,  there  is  a 
title  to  compensation,  if,  by  reason  of  such  interiei^ence,  the  prop- 
erty, as  a  property,  is  lessened  in  value.''  I  read  that  because  part 
of  it  is  in  favor  of  the  contention  of  the  present  defendants,  and 
lays  down  accurately  the  law  as  I  understand  it. 

What  was  the  position  of  the  present  plaintiffs?  They  had  a 
short  lease  of  three  rooms.  The  three  rooms  which  they  occupied 
were  in  what  may  be  called  the  back  block  of  the  house.  There 
were  two  blocks,  one  facing  the  street,  and  then  a  passage  connect- 
ing the  two  blocks,  and  stairs  went  up  into  the  bacK  block,  and  the 
glaintiffs  occupied  three  rooms  on  the  first  floor  of  that  back  block. 
»at  though  the  plaintiffs  only  had  those  three  rooms  in  what  I  c«dl 
the  back  block,  they  had  the  right  as  tenants  of  those  three  rooms 
of  using  the  other  part  of  the  building.  There  was  a  hall  with 
double  doors  and  another  set  of  double  doors,  ^nd  then  there  were 
a  passage  and  stairs  which  led  up  to  the  plaintiffs'  rooms.  The 
railway  company  took  away  part  of  the  house ;  they  took  away,  as 
I  understand,  all  the  front  block,  and  took  away  the  hall,  throngh 
which  the  plaintiffs  had  an  exit  to  the  street,  and  there  was  evi- 
dence that  interference  with  the  building  did  materially  affect  the 
valne  of  the  rooms  of  which  the  plaintiffs  had  a  lease.  In  my 
opinion  it  is  perfectly  clear  that  the  protest  made  by  the  company 
before  the  aroitrator  was  wrong,  and  that  some  compensation  ought 
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to  be  made  to  the  plaintiffs.  I  do  not  consider  that  any  part  of 
the  property  of  which  the  plaintiffs  had  a  lease  was  taken  away, 
bat  some  property  to  which  they  had  a  smbstantial  right  granted 
to  tliem  by  the  owners  and  landlords  of  the  house,  injubttobiobt 
namely,  a  right  of  going  through  the  passage,  being  a  ^*  «'^««^»*- 
matter  connected  with  the  use  and  enjoyment  of  those  three  rooms, 
was  interfered  with.  The  taking-away  and  interfering  with  the 
property,  if  the  evidence  shows  that  it  was  injurious,  is  a  matter 
which  must  affect  the  value  of  their  interest  in  this  land,  and  is  not 
a  mere  matter  of  personal  annoyance.  Therefore  the  protest  was 
wrong,  and  the  contention,  that  the  plaintiffs'  claim  was  beyond 
the  jurisdiction  whch  the  Lands  Clauses  Act  and  the  Railways 
Clauses  Act  give  to  the  arbitrator,  must  fail. 

But  if  it  were  clear  that  the  award  has  sncluded  claims  in  re- 
snect  of  which  there  is  no  right  to  give  any  compensation  to  the 
plaintiffs,  the  award  must  fail,  and  of  course  the  judgment  for  the 
plaintiffs  could  not  stand. 

"What  was  the  first  contention  ?  It  was  argued  that  in  estimating 
the  amount  which  he  thought  the  plaintiffs  ought  to 
have,  the  arbitrator  took  into  consideration  injuries  to  nro^^raooun 
the  building  caused  during  the  progress  of  the  works,  ^'  ^^^^ 
and  it  was  argued  that  as  a  matter  of  Taw  he  had  no  right  to  give  com- 
pensation, having  regard  to  s.  6  of  the  Railways  Clauses  Act,  for 
any  injury,  even  althoagh  it  was  injury  to  the  interests  of  the 
plaintiffs  in  this  building,  caused  only  during  the  progress  of  the 
works.  It  was  admitted  by  counsel  for  the  plaintiffs  that  in  fact 
the  arbitrator  had  taken  into  consideration  injury  caused  during 
the  progress  of  the  works ;  as  regards  the  law,  1  have  looked  care- 
fully^ at  the  case  quoted  (counsel  quoted  no  other),  and  at  the 
opinion  expressed  by  Lord  Chelmsford  in  Ricket  v.  Metropolitan 
R.  Co.  Law  Rep.,  2  H.  L.  175,  at  p.  194.  He  says  this :  "  The 
case  was  argued  at  jyrour  Lordships'  bar  both  upon  the  6th  and  16th 
sections  of  the  Railways  Clauses  Act,  but  in  my  opinion  the  6th 
section  is  inapplicable.  It  relates^  to  owners  and  occupiers  of  and 
all  other  persons  interested  in  any  lands  taken  and  used  for  the 
purposes  of  the  railway  or  injuriously  affected  by  the  construction 
thereof '  (not  in  the  course  of  tlie  construction  thereof) ;  and  the 
company  is  to  make  '  full  compensation  for  the  value  oi  the  lands 
so  taken  or  used,  and  for  all  damage  sustained  by  such  owners, 
occupiers,  and  other  parties  by  reason  of  the  exercise,  as  regards 
such  lands,  of  the  powers  vested  in  the  company.'  "  Undoubtedly 
he  says  that  this  construction  puts  s.  6  out  of  the  way,  and  that  s. 
16  must  be  considered.  If  that  had  been  the  ground  on  which 
Ricket  i;.  Metropolitan  R.  Co.,  Law  Rep.  2  H.  L.  175,  was  decided 
by  the  House  of  Lords,  in  my  opinion,  even  although  the  pi-esent 
case  did  not  come  directly  within  the  decision,  we  ought  not  to  dis- 
regard the  ground  on  which  the  House  of  Lords  came  to  that  con- 
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cluBion;  but  Lord  Cranworth  did  not  agree  with  that,  and  Lord 
Westbury,  who  was  overruled  by  the  other  two  becanee  he  was  of 
a  different  opinion  from  them  on  the  main  question,  certainly  did 
not  assent  to  it ;  and  in  a  later  case  before  the  House  of  Lords, 
Caledonian  B.  Go.  v.  Walker'^  Trustees,  7  App.  Cas.  259,  at  p. 
283,  Lord  Selborne,  then  Lord  ChauceUor,  speaks,  with  refei-ence 
to  this  dictum  of  Lord  Chelmsford,  not,  in  my  opinion,  with  ap- 
proval. He  says,  *'  Much  of  Lord  Chelmsford's  reasoning  was 
founded  upon  a  distinction  between  temporary  and  permanent 
damage  under  the  68th  section  of  the  Lands  Clauses  Act,  and  the 
6th  and  16th  sections  of  the  Kailways  Clauses  Act,  in  which  Lord 
Cranworth  did  not  concur;  and  it  cet*tainly  does  not  appear  to  me 
that  the  decision  of  Bicket's  Case,  Law  Kep.  2  H.  L.  175,  either 
in  this  House  or  in  the  Exchequer  Chamoer,  can  satisfactorily 
be  explained  by  any  such  distinction.  But  both  those  noble  and 
learned  Lords  agreed  that  the  damage  by  loss  of  custom,  of  which 
the  plaintiff  complained,  was  a  consequence  of  the  works  of  the 
railway  company,  too  remote  and  indefinite  to  bring  it  within  the 
scope  of  any  of  the  compensation  clauses  of  the  acts.''  Both  in  that 
case  and  in  other  cases  other  judges  have  taken  the  same  view  of 
the  decision  in  Bicket^s  Case,  ut  supra  ;  namely,  that  it  turned  not 
on  the  injury  complained  of  being  either  wholly  or  partially  caused 
by  the  course  of  the  construction  of  the  works,  but  on  this,  that 
the  injury  was  so  remote  and  so  distantly  connected  with  the  loss 
sustained  by  Ricket  that  no  compensation  could  be  granted.  We 
therefore  have  the  authority  of  a  judgment  of  the  House  of  Lords, 
and  the  opinion  of  Lord  Selborne,  that  what  I  have  read  from  Lord 
Chelmsford's  speech  was  not  the  ground  of  the  decision  in  Bicket 
V,  Metropolitan  B.  Co.,  ut  aupraj  and  in  my  opinion  we  ought  not 
to  consider  that  expression  of  opinion  as  an  antliority  binding  upon 
us,  if,  on  the  true  construction  of  the  section,  we  come  to  a  differ- 
ent conclusion.  In  my  opinion  it  would  be  wrong,  and  to  take  a 
very  narrow  view  of  this  act,  to  say  that  compensation  for  injury 
caused  by  the  exercise  of  the  powers  vested  in  the  company  is  to 
be  confined  to  injury  caused  by  the  works  when  constructed.  In 
my  opinion  the  right  to  compensation  ought  to  include  also  injury 
caused  to  the  house,  not  only  by  the  works  when  finished,  but  by 
the  exercise  of  the  powers  of  the  act  in  the  coui*8e  of  putting  up 
those  works.  By  the  Bail  ways  Clauses  Act,  1845,  s.  6,  compensa- 
tion is  to  be  given  for  land  "  injuriously  affected  by  the  construc- 
tion" of  the  railway;  and  I  should  say  "construction"  points  to 
the  actual  constructioD  of  the  works  as  well  as  to  the  works  when 
constructed ;  but  the  compensation  is  to  be  granted  for  all  damage 
sustained  by  the  occupier  by  reason  of  the  exercise  as  regards  such 
lands  of  the  powers  by  the  Railways  Clauses  Act  or  the  special  act 
vested  in  the  company.  I  do  not  forget  the  expi-ession  '^  as  regards 
such  lands ;"  but  m  my  opinion  that  most  mean  by  works  which 
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injuriously  affect  the  lands,  even  though  the  lands  are  not  taken, 
and  which  would  be  actionable  if  the  act  of  Parliament  had  not 
given  powers  to  the  railway  company.  Therefore  in  my  opinion 
—and  the  Master  of  the  Bolls  has  already  expressed  his  opinion 
^nerally  to  the  same  effect — if  injurv  is  caused  to  the  value  of  the 
buildinff  by  that  which  is  done  while  tl^  works  are  being  con- 
strncted,  the  owner  or  occupier  or  pei*son  having  an  interest  is  en- 
titled to  compensation  in  respect  of  his  land  and  his  interest  in  the 
lands  which  are  injuriously  affected. 

That  really  gets  rid  of  the  substantial  objection  to  this  award, 
because  it  was  admitted  that  compensation  for  injury  during  the 
works  was  included  in  the  amount  of  the  award. 

But  then  I  come  to  another  point.  It  has  been  urged  that  evi- 
dence was  given  whidi  referred  to  injuries  sustained  by  the  plain- 
tiffs personally,  injuries  sustained  bv  them  in  carrying  on  their 
business,  and  that  that  evidence  would  offend  against  the  law  laid 
down  by  Lord  Cairns  in  the  passage  which  I  read  (and  it  was.re* 
peated  by  other  judges),  that  the  inconvenience  or  injury  which 
arises  solelv  from  the  particular  use  tp  which  the  particular  occu- 
pier puts  the  building  must  not  be  regarded.  There  was  evidence 
undoubtedly  relating  to  inconvenience  of  that  kind,  but  are  we  to 
hold  that  the  award  included  sums  given  for  such  matters  ?  The 
course  which  the  counsel  for  the  company  took  prevents  our  having 
any  assistance  from,  or  expression  of  opinion  by,  the  arbitrator ; 
becanse  instead  of  objecting  to  the  evidence  of  matters  which  really 
were  personal  annoyance  and  interference  with  the  particular  trade, 
such  as  the  water  being  in  such  a  state  that  the  tea  could  not  be 

Eroperly  tasted,  and  such  as  the  dust  injuring  the  tea  which  they 
ad,  having  protested  once  for  all  against  the  arbitrator  proceeding 
to  award  any  compensation,  he  did  not  object  when  evidence  of 
particular  claims  was  given,  but  allowed  the  evidence  to  be  given 
without  objection.  Of  course  if  it  appeared  that  the  arbitrator  had 
given  compensation  in  respect  of  matters  for  which  he  could  not 

Eroperly  give  compensation,  that  conduct  of  the  company  would 
ave  no  effect ;  but  it  has  had  this  effect,  it  prevents  our  knowing 
whether  the  arbitrator  in  his  award  did  or  did  not  consider  the 
matter  to  which  objection  could  be  properly  taken,  as  part  of  that 
which  ought  to  be  taken  into  consideration.  It  is  said  that  the 
sum  awarded  is  so  large  that  he  must  have  taken  those  matters  into 
consideration.  I  do  not  believe  that.  It  is  very  trne  he  awarded 
a  large  sum,  but  we  are  not  to  consider  now  whether  in  our  opinion 
the  sum  was  too  large ;  what  we  have  to  consider  is  whether  the 
arbitrator,  before  whom  the  parties  went,  has  or  has  not  acted 
within  his  jurisdiction.  If  he  has,  we  have  no  power  to  interfere 
in  any  way.  In  my  opinion,  as  the  arbitrator  was  not  called  as  a 
witness,  and  ms  nothing  appears  upon  the  award  to  show  that  he 
has  included  these  matters  as  by  themselves  entitling  the  plaintiffs 
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to  compensation,  we  ought  not  to  set  aside  this  award  and  to  say 
that  he  nas  included  matters  which  were  not  within  his  jurisdiction, 
simply  because  evidence  was  given  with  reference  to  such  matters, 
some  of  which  bearing  on  the  injury  to  the  house  were  admitted 
without  any  objection  on  behalf  of  the  company. 

There  was  another  matter  which  I  ought  not  to  omit,  in  case  it 
is  said  that  it  was  passed  over.  No  doubt  a  letter  was  written  by 
the  solicitors  of  the  plaintiffs  which  did  include  matters  in  respect 
of  which,  in  my  opinion,  no  compensation  could  be  given,  but  that 
is  not  conclusive  to  show  that  the  arbitrator  took  these  matters  into 
his  consideration.  The  question  which  we  have  to  decide  is, 
whether  this  award  is  bad  as  being  shown  by  the  railway  company 
to  include  matters  not  within  the  jurisdiction  of  the  arbitrator. 
In  my  opinion  we  oueht  not  to  come  to  any  such  conclusion,  and 
therefore  this  appeal  rails. 

BowEN,  L.  J. — The  first  point  which  we  have  to  consider  is, 
whether  injury  or  damage  has  been  sustained  by  the  plaintiffs 
which  is  properly  the  subject-matter  of  compensation.  It  is  per- 
fectly well  settled  that  in  order  to  found  a  claim  to  compensation 
under  the  Railways  Clauses  Consolidation  Act  and  the  Lauds 
Clauses  Consolidation  Act  combined,  there  must  be  some  injury  to 
the  house  or  land  itself  in  which  the  person  who  claims  compen- 
sation has  an  interest.  As  Lord  Chelmsford  said  in  Metropolitan 
Board  of  Works  v.  McCarthy,  Law  Rep.  7  H.  L.  243,  at  p.  256, 
iKjuBTTo  gFB.  ^^  &  mcrc  personal  obstruction  or  inconvenience,  or  a 
ciAL  uu.  damage  occasioned  to  a  man's  trade,  or  the  good- will  of 

his  business,  although  of  such  a  nature  that  but  for  the  Act  of 
Parliament  it  might  have  been  the  subject  for  an  action  for  dam- 
ages, will  not  entitle  the  injured  party  to  compensation  under  ir.*' 
It  remains  to  be  considered  what  is  the  character  of  the  damngc  or 
injury  to  the  house  or  land  which  will  give  rise  to  such  a  claim  to 
compensation.  The  true  distinction  upon  that  point  has  been 
established  in  the  House  of  Lords  in  Metropolitan  Board  of  Works 
V.  McCarthy,  Law  Rep.  7  H.  L.  243,  at  p.  253,  and  is  as  follows: 
'^  That  where  by  the  construction  of  works  there  is  a  physical  inter- 
ference with  any  right  public  or  private,  which  the  owners  or 
SAMK-iMjtmT  <><5cupiers  of  property  are  by  law  entitled  to  make  use 
pBOPBRTTBioHT  ^^'  ^"  couuectiou  wlth  such  property,  and  which  right 
TTBioHT  gj^^  ^^  additional  market  value  to  such  property,  apart 
from  the  uses  to  which  any  particular  owner  or  occupier  might  put 
it,  there  is  a  title  to  comf)ensation  if  by  reason  of  such  interference 
the  property  as  a  property  is  lessened  in  value."  We  are  driven, 
therefore,  to  consider  what  is  the  right,  if  any,  in  the  present  case 
which  has  been  interfered  with,  and  whether  it  has  been  interfered 
with  so  as  to  affect  the  selling  value  of  the  property  as  property 
within  the  definition  to  which  I  have  alluded. 

The  facts  have  been  set  forth  by  my  learned  brothers  who  have 
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E receded  rae.  The  railway  company  have,  in  fact,  taken  away  the 
all  through  which  access  to  the  demised  premises  was  gained  by 
the  plaintiffs,  the  claimants  for  compensation.  What  right  of  ac- 
cess had  the  claimants  through  the  hall  in  its  original  state,  and 
what  title  had  they  to  complain  if  the  hall,  through  which  they 
passed,  was  so  altered  as  to  change  the  physical  character  of  the 
access? 

Now  it  seems  to  me  that  the  access  to  the  demised  premises 
falls  distinctly  within  the  class  of  rights  alluded  to  in  Wheeldon 
V,  Burrows,  12  Oh.  D.  31.  By  the  grant  of  part  of  a  tenement  it 
is  now  well  known  there  will  pass  to  the  grantee  all  gAMs-iirjuRT 
those  continuous  and  apparent  easements  over  the  other  '^  ■^sw""- 
part  of  the  tenement  which  are  necessary  to  the  enjoyment  of  the 
part  granted,  and  have  been  hitherto  used  therewith.  It  was  said 
that  tnis  mode  of  access  was  a  way  of  necessity.  That  appears  to 
me  to  be  an  imperfect  statement  of  its  character.  A  right  of  way  of 
necessity  is  a  right  which  arises  by  implication,  but  its  true  nature, 
and  the  distinctions  which  obtain  between  the  present  ri^ht  of  ac- 
cess claimed  and  a  right  of  way  of  necessity,  are  explained  in  Pear- 
son  V.  Spencer,  3  B.  &  S.  761,  at  p.  767.  The  present  right,  using 
the  language  of  Lord  Chief  Justice  Erie,  falls  under  that  class  of 
implied  grants  '^  where  there  is  no  necessity  for  the  right  claimed, 
but  where  the  tenement  is  so  constructed  as  that  parts  of  it  involve 
a  necessaiT  dependence,  in  order  to  its  enjoyment  in  the  state  it  is 
in  when  devised,  upon  the  adjoining  tenement."  It  was  therefore 
a  private  richt  which  the  occupiers  of  those  rooms  were  by  law  en- 
titled to  make  use  of  in  connection  with  their  propertv,  and  I  think 
there  can  be  no  question  that  the  right  gave  an  additional  market 
value  to  the  property.  Has  that  right  been  interfered  with  accord- 
ing to  the  definition  laid  down  in  Metropolitan  Board  of  Works 
V.  McCarthy,  Law  Rep.  7  H.  L.  243?  It  is  urged  that  the  injury 
which  was  caused  to  tne  house  by  the  taking-away  of  the  enjoy- 
ment of  this  hall  was  an  injury  caused  only  during  the  progress  of 
the  works,  and  therefore  was  not  such  an  injury  as  was  intended  to 
be  compensated  by  s.  6  of  the  Railways  Clauses  Act,  which  provides 
for  compensation  being  given  for  an  injury  done  to  lands  by  the 
construction  of  a  railway.  But  the  question  seems  to  me  rather  to 
be  what  is  the  chaiucter  of  the  injury  inflicted,  than  _ 
what  IS  the  period  during  which  it  occurs.  I  cannot  pboobbss  of 
help  thinking  that  on  the  plain  reading  of  the  act  of  ^**"* 
Parliament  an  injury  may  be  done  to  houses  and  land  (if  it  is  an 
injury  sufScient  to  lessen  the  value  of  the  property),  quite  as  fully 
during  the  progress  of  the  work  as  by  the  works  after  they  have 
been  constructed;  and  although  Lord  Chelmsford's  language  in 
Ricket  V.  Metropolitan  R.  Co.,  Law  Rep.  2  H.  L.  175,  would 
seem  to  indicate  a  contrary  opinion,  I  agree  in  the  view  which  has 
been  already  expressed  by  the  Master  of  the  Rolls  and  Lord  Justice 
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Cotton,  that  the  language  was  no  integral  part  of  the  decision  in 
Bicket's  Oase,  ut  supra.  It  has  been  donbted  and  explained  by  Lord 
Sel borne  in  Caledonian  R.  Co.  v.  Walker's  Tmstees,  7  App.  Cas.  269, 
at  p.  283,  and  it  seems  to  me  that  it  cannot  really  at  tne  present 
time  be  taken  as  established  law.  Compensation,  therefore,  was 
rightly  claimed  by  the  plaintiffs  in  this  case  in  respect  of  the  alter- 
ation of  the  hall,  which  formed  the  access  to  the  demised  premises. 

But  it  is  said  that  the  arbitrator  has  also  taken  into  consideration 
certain  other  matters  which  were  beyond  the  scope  of  his  jurisdic- 
tion, and  for  which  pecuniary  compensation  could  not  be  properly 
assessed.  It  seems  to  me,  upon  the  best  consideration  I  can  give 
to  the  case,  that  there  is  no  proof  at  all  that  the  ai'bitrator  allowed 
any  sum  in  respect  to  those  matters  of  grievance.  In  one  sense  he 
considered  them,  because  the  matter  in  the  absence  of  objection 
was  placed  before  him  in  evidence ;  but  that  is  not  sufScient,  it 
must  be  showa  in  a  case  like  this,  not  merely  that  the  matter  has 
been  in  the  absence  of  objection  admitted  in  evidence,  but  that  the 
arbitrator  really  gave  effect  to  the  evidence  fii  question,  and  allowed 
his  mind,  in  the  assessment  of  the  sum  which  he  had  to  assess,  to 
be  influenced  or  affected  by  the  evidence  which  was  accidentally 
before  him.  I  have  come  to  the  conclusion  that  he  did  not  do  so, 
that  the  sum  he  has  awarded  is  amply  explained  by  the  existence  of 
the  substantial  matter  of  compensation  which  the  plaintiffs  are 
entitled  to  claim,  and  that,  therefore,  the  award  ought  not  to 
be  disturbed. 

Judgment  for  the  plaintifb. 

Obttruotion  of  Modes  of  InmM  and  Egrets  at  Eitmentt  of  Damaf  •!•— 
Hooper  v.  Savannah,  etc.,  R.  Go.,  14  Am.  &  Eng.  R.  R  Gat.  266;  Union, 
etc,  R  Go.  e.  Young,  6  Am.  &  Eng.  R  R  Gas.  846. 


JoHNSOK  et  al. 

V. 

Erespobt  akd  Mississippi  River  R.  Go. 

( 111  lUinoUy  418.) 

On  a  petition  to  condemn  land  by  a  railroad  company,  the  defendant  hat 
a  right  to  file  a  cross-petition  when  hit  interests  are  not  accurately  or  fully 
ttated  in  the  petition,  and  thereby  recover  compentation  for  damages  to  other 
adjacent  property  not  souffht  to  be  taken,  and  it  is  error  to  strike  such  cross- 
petition  from  the  files.  Ifit  be  defective,  or  the  property  damaged  is  insuffi- 
ciently described,  or  the  cross-petition  does  not  snow  how  the  property  will 
be  damaffed,  the  proper  course  u  to  demur  to  it,  so  at  to  afford  an  opportunity 
to  amend  the  same. 
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Under  the  Eminent  Domain  act  an  answer  or  plea  to  the  petition  is  not 
aUowable,  and  if  a  special  plea  ia  filed  there  ia  no  error  in  striking  it  from 
thefUiea. 

A  petition  under  the  Eminent  Domain  act,  though  filed  in  vacation,  may 
be  tried  in  term  time,  and  a  motion  to  dismiss,  and  a  challenge  to  the  array 
of  jurors,  based  on  the  ground  that  the  petition  was  filed  in  yacation,  are 
properly  disallowed. 

On  a  proceeding  to  condemn  lots  for  depot  and  other  railroad  uses,  the 
defendant  offered  to  prove  that  the  property  had  a  special  value  beyond  its 
general  market  value,  and  also  that  certain  prices  had  been  offered  for  the 
property,  within  a  few  months  of  the  time  of  the  trial,  above  the  general 
market  value, — all  of  which  was  excluded,  on  objection.  Bddy  t&t  the 
court  erred  in  excluding  the  evidence. 

If  property  has  a  special  value  from  any  cause,  that  special  value  belongs 
to  the  owner,  and  ne  is  entitled  to  be  paid  it  by  the  party  seeking 
condemnation. 

Persons  familiar  with  land  sought  to  be  condemned,  who  have  opinions  of 
its  value,  though  not  shown  to  be  experts,  are  competent  witnesses  to  express 
those  opinions.  But  the  weight  of  such  evidence  presents  a  different  ques- 
tion. 6n  that  point,  when  there  is  equal  credibility,  superior  opportunity 
and  intelligence  are  entitled  to  the  ereater  weight 

A  bill  in  equity  will  not  be  dism&sed,  on  motion,  unless  it  be  for  want  of 
equity  apparent  on  the  face  of  the  bill,  and  when  it  is  manifest  no  amendment 
can  help  it,  or  for  want  of  jurisdiction. 

At  law,  if  a  plea  is  insufficient  in  form  or  substance,  the  only  mode  of 
takinf^  advantage  of  the  defect  is  by  demurrer.  It  is  improper  in  such  case 
to  strike  the  plea  from  the  files. 

This  court  cannot  review  the  ruling  of  the  trial  court  in  excluding  written 
evidence,  such  as  dcMls  and  ordinances,  unless  they  are  preserved  in  a  bill  of 
exceptions  or  certificate  of  evidence. 

Appibal  from  the  Conntj  Court  of  Jo  DaviesB  oonnty;  the 
Hon.  William  B.  Bowley,  Judge,  presiding. 
M.  Y.  Johnson  for  appellants. 
B.  C.  Cook  for  appellee. 

ScHOLFiELD,  J. — This  is  a  proceeding  commenced  by  petition, 
by  the  Freeport  &  Mississippi  B.  Co.,  to  condemn,  nnaer  the 
Eminent  Domain  act,  the  whole  of  lots  10, 11  and  12,  in  block  5, 
on  the  east  side  of  the  Galena  river,  in  the  city  of  fachl 

Galena,  that  remains  after  taking  therefrom  a  strip  of  land  ten 
feet  in  width  o£E  the  east  end  thereof,  conveyea  to  the  Illi- 
nois Central  B.  Co.,  and  after  taking  therefrom  another  strip  of 
f^roand  o&  the  west  end  thereof  twenty- two  feet  wide,  on  Bonthil- 
ier  street,  and  gradually  narrowing  southwardly  to  a  width  of  ten 
feet  on  the  southerly  boundary  line  of  said  lot  10,  conveyed  to  the 
city  of  Galena,  the  title  whereof  is  conceded  to  be  in  fee  in  Ann 
Eiiza  Johnson.  The  purpose  of  the  condemnation  is  for  depot, 
station  building,  right  of  way  for  construction  and  operation  of 
main  and  side  track,  spurs,  switches,  etc.' 

At  the  return  day  of  the  writ  Ann  Eliza  Johnson   filed  her 
cross-petition  in  the  proceeding,  in  which,  among  other  things,  she 
alleged  that  '^  she  is  the  owner  of  a  strip  of  ground  off  the  west 
25  A.  &  E.  R.  Cas.— 18 
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end  of  said  lots  10, 11,  and  12,  of  twenty-two  feet  on  Boutliillier 
street,  narrowing  southwardly  to  ten  feet  in  front  of  lot  10  on 
"Water  street,  in  which  the  right  of  user  was  conveyed  to  the  city 
of  Galena,  which  strip  is  not  included  in  the  petition  for  condem- 
nation ;  that  in  and  by  her  deed  conveying  such  right  of  user  to 
the  city  of  Galena  which  was  dated  Januarv  25, 1856,  it  was  stip- 
ulated that  the  conveyance  was  made  on  the  condition  that  the 
grounds  so  conveyed  should  be  forever  kept  and  used  as  a  public 
sl^reet  and  wharf  for  the  use  of  the  inhabitants  of  Galena,  and  that 
Water  street,  in  front  of  said  lots,  should  be  kept  and  maintained 
at  all  times  forty-five  feet  wide ;  that  in  consequence  of  the  said 
condition  on  which  said  conveyance  was  executed,  she  has  a  vested 
interest  in  so  much  of  said  Water  street  as  is  in  front  of  said  lots, 
paramount  to  other  lot-owners  abutting  on  said  street ;  that  the 
petitioner,  by  the  line  of  its  contemplated  railroad,  will  run  over 
and  appropriate  to  itself  the  exclusive  use  of  said  Water  street  in 
front  of  said  lots,  under  and  by  authority  of  an  ordinance  of  the 
city  of  Galena,  which  provides  that  said  petitioner  shall  pay  all 
damages  occasioned  thereby."  The  cross-petition  concludes,  ^^  By 
means  whereof  she  will  be  ^eatly  injured  and  damaged  in  other 
property  she  is  interested  m,  adjacent  and  within  two  hundred 
leet  thereof,  by  reason  of  taking  said  Water  street  aforesaid,  and 
prays  that  damages  may  be  assessed  under  the  law,  as  required  by 
the  statute,"  etc.  On  motion  of  the  attorney  for  the  petitioner, 
this  cross- petition  was  stricken  from  the  files.  Afterwards  Ann 
Eliza  Johnson  filed  a  special  plea  to  the  petition,  and  this,  on  mo- 
tion of  the  attorney  for  the  petitioner,  was  also  stricken  from  the 
-files. 

When  the  cause  came  on  to  be  heard  the  attorney  for  Ann  Eliza 
Johnson  challenged  the  array  of  jurors,  and  moved  to  dismiss  the 
petition ;  but  the  challenge  was  disallowed,  and  the  motion  to  dis- 
miss was  overruled.  Her  damages  were  then  assessed,  by  the  ver- 
dict of  the  jury,  at  $2500,  whereupon  she  moved  for  a  new  trial, 
but  the  court  overruled  the  motion,  and  entered  judgment'upon 
the  verdict  Exceptions  were  taken  by  Ann  Eliza  Johnson  to  the 
various  rulings  of  tne  court  adverse  to  the  contentions  of  her  attor- 
neys, which  were  allowed,  and  she  now  assigns  numerous  errors  in 
consequence  of  such  rulings.  Such  of  them  as  we  deem  important 
we  shall  notice  in  consecutive  order. 

First — ^We  think  the  court  erred  in  striking  the  crosfrpetition  of 
Ann  Eliza  Johnson  from  the  files.  The  constitution  guarantees  as 
well  that  private  property  shall  not  be  damaged  as  that  it  shall  not 
be  taken  lor  public  use,  without  just  compensation  (sec.  13,  art.  2, 
CBoss-nrrmoH  of  the  coustitutiouV  and  this  guaranty  is  repeated  in 
-SCOPE  OF.  |.jjg  ^|.  gection  oi  the  Eminent  Domain  act.  The 
second  section  of  that  act  likewise  makes  provision  for  assessing 
damages  on  account  of  property  damaged^  as  well  as  on  account  of 
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property  taken  for  public  use.  Where  some  property  is  damaged 
and  other  property  is  taken  for  public  use  at  the  same  time,  in 
many  instances  it  would  seem  to  be  almost  indispensable  to  the 
ends  of  justice  that  the  questions  should  be  considered  together, 
and  hence  there  ought  to  be  some  way  by  which,  if  the  petitioner 
neglect  to  include  m  his  petition  all  property  damaged  as  well  as 
all  property  taken,  it  could  be  brought  before  the  court.  Obvi- 
ously, the  most  convenient  way  to  do  this  is  bv  cross- petition.  It 
is  true  the  statute  makes  express  provision  for  nling  a  cross-petition 
only  by  a  person  interested  who  is  not  made  a  defendant ;  but  this, 
by  implication,  would  seem  to  recognize  the  right  of  a  bame-defbiid- 
person  already  made  defendant,  ^v^hose  interests  are  not  ^'  ^^  '"*• 
fully  or  accurately  stated  in  the  petition,  to  file  a  cross- petition  for 
that  purpose.  It  surely  could  never  have  been  intended  that  a 
pers(>n  wliose  name  or  interest  is  not  mentioned  in  the  petition, 
may  come  in  by  cross-petition,  describe  his  interest  and  have  his 
rignts  adjudicated,  and  yet  a  person  who  is  summoned  as  defendant 
^hallbe  aenied  the  privilege  of  being  allowed  to  accurately  describe 
his  interest  in  a  cross-petition  and  have  his  rights  adjudicated.  The 
right  to  file  a  cross-  petition,  by  the  analogies  of  the  law,  would 
seem  to  result  as  an  incident  from  the  right  to  file  the  petition,  and 
so  we  have  held  that  a  cross-petition  is  an  appropriate  mode  of 
-bringing  before  the  court  property  of  the  defendant  taken  or 
damaged  and  not  described  in  the  petition.  Mix  v.  Lafayette, 
Bloomington  &  Mississippi  R.  Co.,  67  111.  319 ;  Jones  v.  Chi- 
cago and  Iowa  R.  Co.,  68  Id.  380;  Galena  and  Southern  Wisconsin 
R.  Co.  V.  Birkbeck,  70  Id.  208. 

This  cross-petition  distinctly  shows  an  ownership  of  the  de- 
fendant, Ann  Eliza  Johnson,  in  the  fee  of  certain  soil  theretofore 
<5onveyed  to  the  city,  adjacent  to  Water  street, — an  implied  obli- 

fation  on  the  part  of  the  city  to  keep  that  sti*eet  open  in  front  of 
er  property,  forty-five  feet  wide ;  tliat  the  petitioner  _t>«m™ 
will  run  over  and  appropriate  the  exclusive  use  of  that  rISSb  won,  dr- 
street  in  front  of  ner  property,  and  that  she  will  be  '*^ 
damaged  thereby.  There  is,  undoubtedly,  an  insufficient  de- 
scription of  the  property  claimed  to  be  damaged,  and  precisely  how 
it  will  be  damaged  ;  but  this  can  be  remedied  by  amendment.  Had 
the  petitioner  demurred  to  the  cross-petition,  instead  of  moving  to 
strike  it  from  the  files,  the  demurrer  should  have  been  sustained  ; 
but  then  the  party  would  have  been  allowed  to  amend,  and  might 
thus  have  brought  before  the  court  such  a  claim  for  damages  as  she 
would  have  been  entitled  to  have  adjudicated  in  this  proceeding. 
The  rule  in  equity  is,  a  bill  will  not  be  dismissed,  on  motion,  un- 
less it  be  for  want  of  equity  apparent  on  the  face  of  the  bill,  and 
where  it  is  manifest  no  amendment  could  help  it,  or  for  want  of 

^'urisdiction  (Thomas,  Trustee  v.  Adamst^^  al.,  30  111.  37):  and  at 
aw,  if  a  plea  be  insufficient  in  form  or  substance,  the  only  mode 
of  taking  advantage  of  the  defect  is  by  demurrer.    It  is  improper 
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in  8nch  case  to  strike  the  plea  from  the  files.  Ome  v.  Cook,  31 
III.  238. 

Second — ^We  have  held  in  Smith  t^.  Ohicago  &  Western  In- 
diana B.  Go.,  106  111.  511,  that  under  the  Eminent  Domain  act 
cm  A^  an  answer  is  not  allowable,  and  the  principle  includes 
a  plea.  The  plea  was  therefore  properly  stricken  from 
the  files. 

Third — The  objection  that  inasmuch  as  the  petition  was  filed  in 
vacation,  the  canse  conld  not  be  tried  at  a  regular  term,  is  nnten- 
able,  and  the  challenge  interposed  to  the  array  of  jnrors,  and  mo- 
pmnoa  n  *^^^  *^  dismiss  the  petition  based  on  that  objection, 
▼▲cAnoa  «i*  were  properly  disallowed  and  overmled.  We  held  in 
ABLB  n  TBBiL    g^^m^j  ^  ^  ^^  Vcnice  &  Cai*ondelet  R.  Co.,  102 

111.  468  et  seq.j  that  a  proceeding  of  this  character,  though  com- 
menced in  vacation,  may  be  tried,  as  was  here  done,  in  term  time. 

Fourth — We  are  unable  to  say  whether  the  court  properly  re- 
jected, as  evidence,  the  deed  from  Lucy  N.  Wight  to  the  city  of 
Galena,  and  the  deed  from  Lucy  N.  Wight  to  Ann  Eliza  John- 
RBnomD  BTi..  ^^9  ^^^  ^^  ordinance  of  the  city  of  Gtilena,  as  offered  to 
be  read  by  the  attorney  for  Ann  Eliza  Johnson,  because 
they  are  not  set  forth  in  the  bill  of  exceptions  or  certifi- 
cate of  evidence.  They  mav  or  may  not  have  b^n  properly  ex- 
cluded. This  can  onlv  be  determined  by  an  inspection  of  their 
contents,  and  the  burden  is  on  the  party  alleging  error  to  aflSrma- 
tively  show  its  existence. 

Fifth — The  objection  that  opinions  of  witnesses  not  shown  to 
have  been  experts  were  received  in  regard  to  the  value  of  the  prop- 
erty sought  to  be  taken  is  not  tenable.  Persons  who  are  familiar 
VAi^uv-oponom  ^^th  the  land,  and  have  an  opinion  of  its  value,  are 
OF  MOM-BxpiBn.  competent  to  express  that  opinion.  But  the  weight  of 
such  evidence  presents  a  different  question.  On  that  point,  where 
there  is  equal  credibility,  superior  opportunity  and  intelligence 
would,  of  course,  be  entitled  to  the  greater  weight.  White  et  al. 
V.  Hermann,  51  III.  243;  Keithsburg  &  Eastern  R.  Co.  v.  Henry, 
79  III.  290.  Such  opinions  of  witnesses  are  not  to  be  passive- 
ly received  and  blindly  followed,  but  they  are  to  be  weighed  by 
the  jury,  and  judged  of  in  view  of  all  the  evidence  in  the  case 
and  the  jury's  own  general  knowledge  of  affairs,  and  have  only 
such  consideration  given  to  them  atf  the  jury  may  believe  them  en- 
titled to  receive.  McReynoIds  et  al.  v.  feurlington  &  Ohio  River 
R.  Co.,  106  111.  162. 

Sixth — On  the  trial  there  were  offers  by  the  defendant,  Ann 
Eliza  Johnson,  to  prove  that  the  property  sought  to  be  condemned 
had  a  special  value  for  railroad  purposes  beyond  its  general  market 
8PBCIAL  TAUJB  valuc,  aud  also  that  certain  prices  had  been  offered  for 
BKTOM^£SuLR  tho  propcrty,  within  a  few  months  of  the  time  of  the 
VALDE.  trial,  above  the  general  market  value, — all  of  which,  on 

objection,  the  court  refused  to  allow  to  be  proved ;   and,  con- 
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sistently  with  each  rnlioff,  the  court,  among  other  things,  at  the  in- 
atanoe  of  the  petitioner,  instructed  the  jury : 

''  The  jury  are  instructed  by  the  court  that  the  evidence  of  cer- 
tain witnesses  as  to  what  they  would  give  for  the  property  in  con- 
troversy is  not  proper  evidence  for  the  jury  to  consider  in  making 
up  tlieir  verdict  in  this  case,  that  such  testimony  was  ruled  out  by 
the  court,  and  should  not  be  considered  by  the  jury." 

In  these  rulings  we  hold  there  was  error.  In  St.  Louis,  Jersey- 
yille  &  Springfield  R.  Co.  v.  Kirby,  104  111.  345,  we  held  that  it 
is  competent  to  show,  in  such  cases,  that  the  land  proposed  to  be 
taken  nas  a  special  value  to  the  owner  by  reason  of  a  special  profit- 
able use,  and  he  is  entitled  to  compensation  for  the  loss  occasioned 
by  deprivation  of  such  special  use.  In  that  case  the  use  was  that 
of  a  training  track.  It  was  said :  ''  The  value  of  land  consists  in 
its  fitness  for  use,  present  or  future,  and  before  it  can  be  taken  for 
public  use  the  owner  must  have  just  compensation.  If  he  has 
adopted  a  peculiar  mode  of  using  that  land,  by  which  he  derives 
pront,  and  he  is  deprived  of  that  use,  justice  requires  that  he  be 
compensated  for  the  loss.  That  loss  is  the  loss  to  himself.  It  is 
the  value  which  he  has,  and  of  which  .he  is  deprived,  which  must 
be  made  good  by  compensation."  And  upon  like  principle  we 
held  in  l^ke  Shore  &  Michigan  Southern  B.  Co.  ei  al.  v. 
Chicago  &  Western  Indiana  R.  Co.,  100  111.  21,  that  where  land 
has  no  market  value,  from  the  fact  of  its  being  used  as  a  ri^ht  of 
way  for  a  railroad,  and  devoted  to  a  special  use  of  making  railroad 
transfers,  estimates  of  its  value  with  reference  to  sucn  use,  by 
those  competent  to  speak  in  that  regard,  should  be  received  on  the 
question  of  compensation  to  be  paid  for  its  condemnation  for  the 
use  of  another  railroad  company  for  its  right  of  way.  And  in 
Lafavette,  Bloomington  &  Mississippi  R.  Co.  v.  Winslow  et  al.y 
66  111.  219,  it  was  said  :  ^^  As  land  and  city  lots  have  no  standard 
value,  it  is  right  and  necessary  to  take  the  opinions  of  witnesses, 
and  to  hear  the  facts  upon  which  such  opinions  are  foundckl." 

The  principle  recognized  in  these  cases  clearly  leads  to  this:  If 
property  has  a  special  value,  from  whatever  cause,  that  special 
value  belongs  to  the  owner  of  the  property,  and  he  is  entitled  to  be 
paid  it  by  the  party  seeking  condemnation.  In  determining  the 
value  of  real  property  in  such  cases,  to  the  owner,  witnesses  may 
give  their  opinions,  and  any  special  circumstances  upon  whicn 
those  opinions  are  founded,  for  what  they  are  worth. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 

M«atur«  of  Damag«t~8p«elal  Value  of  Property  propotod  to  bo  taken. 
— See  King  v.  MinDeapolis  Union  R.  Co.,  17  Am.  &  Eng.  R.  R.  Cm.  98; 
Sherman  v.  St  Paul,  etc.,  10  lb.  198:  Everett  v. Union  Pac.  R.  Co.,  10  lb.  204. 

Opinion  Evidence  at  to  Value  of  Lands — See  McReynolds  v.  Burlington, 
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etc,  R.  Co.,  14  Am.  &  Bng.  R  R  Gas.  172;  Burlinffton,  etc.,  B.  Co.  e. 
Shluntz,  14  lb.  183;  Winklemans  v.  Des  Moines,  etc.,  R  Co.,  14  lb.  186; 
Missouri  Pac.  R  Co.  e.  Coon,  14  lb.  202;  Central  Branch,  etc.,  R.  Co.  v. 
Andrews,  14  lb.  248;  Marquette,  etc.,  R  Co.  v.  Haughton,  14  lb.  355; 
Smith  e.  Chicago,  etc.  R.  Co.,  14  lb.  884;  St  Louis,  etc.^  R  Co.  e.  Anderson, 
17  lb.  97;  Holiingsworth  e.  Des  Moines,  etc.,  R  Co.,  17  lb.  118;  P.  A;L.  E. 
R  Co.  0.  Robinson,  1  lb.  468;  Kansas  Cent.  R  Co.  e.  Allen,  5  lb.  862;  Fre- 
mont, etc.  e.  Whalen,  5  lb.  864;  Sherman  e.  St  Paul,  etc.,  R  Co.,  10  Ib» 
198;  Republican  V.  R  Co.  v.  Arnold,  10  lb.  219. 


In  re  Application  of  New  Yoke,  West  Shobb  and  Bitffalo  IL 
Co.  to  acquire  Title  to  Lands  of  Nanoy  L.  Albebtson 

and  another. 

{Adwrnos  Cassj  New  York.    March  28,  1886.) 

The  respondent,  the  N.  Y.,  W.  8.  &  B.  R.,  by  petition,  sought  to  take  a 
piece  of  upland  described  therein,  and  appellant  opposed  the  same  on  the 
ground  that  the  causeway  to  be  erected  in  connection  therewith  would  cut 
off  access  to  a  wharf  belonging  to  her.  Held,  that,  as  there  was  no  legal 
objection  to  the  proceedings  as  to  taking  the  land,  the  remedy  for  any  inter- 
ference otherwise  with  appellant's  rights  was  not  by  an  appeal  from  the  orde/, 
but  by  an  action  at  law. 

Appeal  by  landowner  from  order  of  general  term,  second  de- 

Sartment,  affirming  an  order  of  special  term  of  the  supreme  court, 
ate  May  20,  1882,  which  confirmed  a  report  of  commissioners  of 
appraisal  of  damages. 

The  New  York,  West  Shore  &  Buffalo  E.  laid  out  its  rail- 
road across  a  cove  in  the  Hudson  riyer,  in  front  of  the  lands 
of  Nancy  Albertson,  in  the  town  of  Stony  Point,  Rockland 
county,  distant,  at  the  point  of  deepest  indentation,  about  300 
feet  from  the  lands  of  Mrs.  Albertson,  and  crossing  a  point  of 
land  belonging  to  her.  Proceedings  were  instituted  under  chap- 
ter 140,  Laws  1850,  to  acquire  title  to  the  lands  of  Mrs.  Albertson 
oyer  which  the  railroad  was  thus  laid,  and  $6.88  was  awarded  by 
the  commissioners.  The  report  was  confirmed,  and  an  appeal 
taken  to  general  term,  which  affirmed  the  order,  and  she  appealed 
to  the  court.  It  was  admitted  that  Mre.  Albertson  had  no  grant 
under  water,  and  the  railroad  had  acquired  title  to  lands  under 
water. 
.Edward  Wells  for  appellant. 
Cal/om  Frost  for  respondent. 

Miller,  J. — It  is  claimed  that  the  building  of  the  embankment 
and  the  layiujg  of  the  railroad  track  across  the  bay,  thus  cutting 
NnuAiKs  w.  off  the  dock  of  the  appellant,  are  a  violation  of  section 
jorara    LAMi>.  gg^  ^^  ^^^^  Laws  1850 ;  that  this  dock  has  been  used  by 

appellant  and  her  ancestors  for  more  than  forty  years  for  freight- 
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iDg  pnrposee,  etc ;  that  the  railroad  company  have  bnilt  a  solid 
embankment,  on  which  trains  are  running,  across  the  bay,  which 
has  cnt  off  all  communication  between  appellant's  wharf  and  the 
water  inside  and  the  river  outside  of  the  embankment.  This  point 
does  not  arise  upon  the  papers  presented  on  this  appeal.  The  pe- 
tition asks  to  taxe  only  a  piece  of  upland,  described  in  the  schedule 
by  courses  and  distances,  and  as  containing  4.14  acres,  moi*e  or 
less.  The  respondent  did  not  apply  for  any  right  to  cross  the  bay, 
or  in  any  way  interfere  therewith.  It  only  sought  to  take  a  piece 
of  upland  which  was  described  in  the  petition.  In  regard  to  the 
taking  of  this  land  there  can  be  no  valid  legal  objection 
to  the  proceedings.  As  to  any  interference  otherwise, 
the  remedy  is  not  by  an  appeal  from  the  order  in  this  matter.  If 
the  petitioner  has  erected  a  nuisance  in  front  of  the  appellant's 
wharf,  which  unlawfully  interferes  with  her  rights  and  pnvUeges, 
she  can  proceed  by  an  action  at  law  against  it  for  damages,  or  by 
an  equitable  action  to  remove  the  same.  She  has  no  redress  upon 
this  appeal. 

No  other  question  is  raised  which  requires  examination.    The 
order  should  oe  affirmed,  with  costs. 

All  concur,  except  Bafallo,  J.,  absent 


■DT  A*  LAW. 


Low 

V. 
OONOOBD  R.   Co. 


(Adoanee  Oaaey  Nnn  BdmpMre.    Mareh  12,  1886.) 

Where  damages  have  been  assessed  for  land  to  be  taken  for  railroad  use, 
payment  or  tender  of  the  dama«^  is  required  before  the  land  can  be  taken 
without  the  owner's  consent.  <^n.  Laws,  c.  160,  §§  22,  29.  Such  a  uayment 
or  deposit  with  the  State  treasurer  does  not  bar  an  appeal,  nor  does  tne  land- 
owner by  receiving  the  payment  waive  his  right  of  appeal.  The  statute 
does  not  authorize  a  reduction  of  damages  on  appeal  when  they  have  been 
paid  over  or  deposited,  but  does  authorize  an  increase,  in  which  case  the 
land-owner  is  entitled  to  a  judgment  for  the  additional  damages  and  costs 
awarded  him  on  appeal. 

In  determining  the  value  of  lands  appropriated  for  public  purposes,  the 
same  considerations  are  to  be  regarded  as  in  a  sale  between  private  parties, 
the  inquiry  being  what,  from  their  availability,  are  they  worth  in  the 
market! 

As  a  general  rule,  comuensation  to  the  owner  is  to  be  estimated  by  refer- 
ence to  the  uses  for  whicn  the  appropriated  lands  are  suitable,  having  re- 
gard to  the  ezistinff  business  or  wants  of  the  conununity,  or  such  as  may  be 
reasonably  ez]>ectea  in  the  immediate  future. 
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Appeal  by  the  plaintiff,  filed  May  17,  1882,  under  Oen.  Iawb, 
c.  160,  §§  17-22,  29,  from  an  amessment  of  damages  for  land  of  the 
plaintiff  taken  for  railroad  depot  purposes.  The  sum  assessed  was 
tendered  to  the  plaintiff  by  the  deiendants  before  they  entered 
upon  the  land,  and  before  he  took  this  appeal ;  and  he  refused  to 
accept  it.  May  17, 1882,  the  defendants  paid  tlie  same  sum  to  the 
State  treasurer,  and  filed  in  his  office  reasonable  security  for  the 
payment  of  any  further  damages  and  costs  which  might  be  awarded 
on  the  appeal,  as  required  by  section  22,  June  8,  1882,  the  plain- 
tiff received  the  money  from  the  State  treasurer,  and  gave  him  a 
receipt  containing  the  clause:  ^^ Hereby  expressly  claiming  that 
the  same  is  in  part  payment  only  of  the  damages,  and  reserving 
all  rights  of  appeal,  and  without  prejudice  to  my  appeal  ah-eady 
taken,  and  waivmg  no  rights."  Tne  defendants  claimed  that  this 
receipt  was  a  waiver  of  his  appeal,  and  seasonably  moved  to  dis- 
miss. The  court  denied  the  motion,  and  the  defendants  excepted. 
The  defendants  also  excepted  to  instrbctions  given  to  the  jury. 

The  defendant  requested  instructions  that  it  was  not  bound  to 
furnish  the  plaintiff  special  side-track  facilities,  which  the  court 
refused  to  give,  but  instructed  the  jury  that  railroad  companies 
are  bound  to  furnish  reasonable  facilities  for  the  persons  using  the 
railroad.  The  right  of  the  plaintiff  to  facilities  for  such  freigiit  as 
he  might  offer  for  carriage  would  be  a  question  of  what  facilities 
were  reasonable  under  the  circumstances.  The  value  of  the  facil- 
ities alreadv  in  existence  and  use  was  an  element  to  be  considered 
in  determining  the  value  of  the  land. 

The  defendant  excepted  to  the  refusal  and  to  the  charge  given. 

S.  C.  Eastmcm^  Wm.  Z.  Foster ^  and  ChaHes  L.  Corning  for  ap- 
pellant 

Chase  (&  Sbreeter  and  Mugridae  for  appellee. 

Clark,  J. — ^The  exercise  of  the  power  of  eminent  domain  for 
railroad  usee  was  not  authorized  by  the  Bevised  Statutes.  "No 
railroad  corporation  .shall  take  any  land  for  the  use  of  such  cor- 
poration without  the  consent  of  the  owner  thereof."  R.  S.  chap. 
142,  §  1. 

By  the  act  of  December  25, 1844  (Laws  of  1844,  chap.  128), 
railroads  were  declared  to  be  public  corporations  in  certain  cases, 
coKnEinATioir.  And  a  board  of  i*ailroad  commissioners  established,  au- 
VS^VismSt-  thorized  to  lay  out  railroads  on  petition,  and,  in  con- 
TRMTiTSrJ""  junction  with  the  road  commissioners  for  the  county, 
o"*  to  assess  damages  to  the  landowners;  and  the  same 

right  of  appeal  was  secured  to  the  landowners  as  was  provided 
in  section  8  of  chapter  51  of  the  Bevised  Statutes,  which  was : 
^^If  any  such  owner  shall  be  dissatisfied  with  the  amount  of 
damages  awarded  him  by  the  commissioners  ...  he  may  appeal 
to  the  court  of  common  pleas  next  to  be  holden  in  the  county,  and 
not  afterwards ;  and  thereupon  said  court  shall  assess  his  damages 
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by  a  jary ;  and  if  he  recovers  a  greater  sum  than  that  allowed  by 
the  commissioners,  he  shall  have  f  nil  costs  against  the  town ;  if  an 
eqnal  or  less  snm,  he  shall  pay  costs." 

It  was  also  provided  that  the  damages  should  be  paid  to  the 
landowner  only  in  case  of  entry  to  constmct  the  road,  and  that  no 
land  should  be  entered  upon  nntil  the  damages  assessed  were  paid 
or  tendered  as  required  in  case  of  highways  made  by  towns. 
Under  this  statute  the  corporation  had  no  right  of  appeal,  and  it 
must  pay  or  tender  the  amount  of  damages  assessed  before  enter- 
ing^to  construct  its  road. 

Bj  the  act  of  July  3,  1845,  it  was  provided  '^  that  in  case  an 
appeal  shall  be  taken  from  the  decision  of  the  commissioners,  the 
corporation  may,  on  giving  or  tendering  to  the  landowner  security 
to  the  satisfaction  of  the  road  commissioners  for  the  county  that 
they  will  pay  such  damages  and  costs  as  may  be  adjudged  against 
them  in  such  appeal,  immediately  enter  on  the  land  to  construct  a 
railroad.'^    Laws  1846,  chap.  227,  §  4. 

This  statute  seems  intenaed  to  allow  security  as  a  substitute  for 
payment  or  tender  of  damages.  July  10,  1846,  it  was  enacted 
(Laws  1846,  chap.  335)  that  in  case  additional  land  should  be 
needed  for  the  constructiqp  of  bridges  or  gates  at  highway  cross- 
ings, upon  certain  proceedings  had,  the  corporation  should  have 
authority  to  take  the  same,  ^^  after  making  previous  payment  or 
tender  of  the  damages  '^  assessed  by  the  road  commissioners.  It 
was  also  provided  that  '^any  owner  of  land,  or  any  railroad  cor- 
poration, dissatisfied  with  the  damages  assessed  in  any  of  the  cases 
aforesaid,  shall  have  the  rieht  to  have  the  same  assessed  by  a  jury 
as  provided  in  the  Sth  section  of  chapter  51  of  the  Revised  Stat- 
utes." Under  this  act  both  parties  had  the  right  of  appeal;  but 
there  was  no  provision  for  giving  security  or  allowing  the  land  to 
be  taken  until  after  paying  or  tendering  the  damages.  Thus  the 
statute  remained  until  the  Revision  of  1867.  The  only  instance 
in  whidi  an  appeal  from  the  assessment  of  land  damages  was  given 
to  a  railroad  corporation  was  when  additional  land  was  required 
for  the  construction  of  a  bridge  or  gate  at  a  highway  crossing ;  and 
in  that  case  the  corporation  could  not  enter  upon  and  take  the  land 
until  the  damages  were  paid  or  tendered  to  the  owner.  In  the 
case  of  laying  out  and  building  a  new  railroad,  the  corporation  had 
no  right  of  appeal  from  the  assessment  of  damages ;  but  in  the 
event  of  an  appeal  by  the  landowner  the  corporation,  upon  giving 
security  to  pay  the  damages  and  costs  that  might  be  adjudged 
against  it  in  the  appeal,  could  enter  and  construct  its  road. 

In  the  Revision  of  1867  material  changes  were  made.  Rail- 
roads were  declared  to  be  public  highways,  and  the  trustees  and 
otiiers  in  whom  an^  railroad  is  vested  public  agents  so  far  as  the 
security  and  protection  of  the  public  rights  and  interests  are  oon« 
cerned.    Gen.  Stat.  chap.  146,  §§  1,  2,  3,  5. 


303  h6W   t).   CONGO  KD    K.   CO. 

In  case  the  grantees  of  a  railroad  are  unable  to  obtain  deeds  of 
the  right  of  way,  they  may  apply  to  the  railroad  commissioners  for 
an  apprai^d  of  the  damages  to  the  landowner ;  and  their  report  is 
final,  unless  either  party  aggrieved  appeals  therefrom,  in  which 
case  the  same  proceedings  are  had  as  on  an  appeal  from  an  award 
of  damages  by  the  county  commissioner.    Cten.  Stat.  chap.  146, 

§§  10, 17. 

^^  Damages  awarded  to  any  landowner  shall  be  paid  or  tendered 
to  him,  if  known  and  resident  in  the  State,  before  the  proprietors 
shall  enter  on  his  land  to  make  their  road,  except  by  his  consent. 
If  the  owner  or  his  residence  is  unknown,  or  if  he  is  a  minor  and 
has  no  guardian,  or  is  not  resident  in  the  State,  the  damages 
awarded  shall  be  paid  to  the  State  treasurer,  for  his  use,  before  the 
land  can  be  rightfully  entered  upon.  If  an  appeal  is  taken  from 
the  award  of  oamages,  the  propnetors  mi^  enter  upon  and  use  the 
land  upon  payment  of  the  damages  awarded  to  the  owner,  or,  npon 
his  reiusal  of  the  same,  to  the  State  treasurer,  and  filing  in  his 
oflSce  reasonable  secnrity,  to  the  satisfaction  of  either  of  the  county 
commissioners,  for  the  payment  of  any  further  damages  and  costs 
which  may  be  awarded  to  the  landowner  upon  said  appeal  No 
action  shall  be  brought  for  damages  before  entry  upon  the  land ; 
and  if  the  location  of  the  road  shall  be  changed  before  the  land  is 
entered  upon  for  the  purpose  of  building  the  road,  no  damages 
shall  be  paid."     Gen.  Stat.  chap.  146,  §§  20-28. 

No  change  has  been  made  since  the  General  Statutes.  The  cor- 
responding sections  of  chapter  160  of  the  General  Laws  are  identi- 
cal with  me  foregoing  sections  of  chapter  146  of  the  General 
Statutes. 

The  appraisal  of  damages  for  land  taken  for  a  railroad  is  similar 
to  the  assessment  of  damages  for  land  taken  for  a  highway,  and 
the  mode  of  procedure  on  appeal  is  the  same.  But  in  the  case  of 
railroads  either  party  may  appeal,  while  in  the  case  of  highways 
the  right  of  appeal  is  secured  to  the  landowner  only.  In  neither 
case  can  the  landowner  maintain  an  action  for  damages  before  entry 
upon  the  land ;  and  in  both  cases  payment  or  tender  of  the  damages 
awarded  is  required  before  the  land  can  be  used  for  the  construction 
of  the  road,  except  in  certain  cases  where  it  is  impracticable.  The 
statute  enables  tue  railroad  company  to  obtain  a  reduction  of  land 
APTBAL  Amu  damages  on  appeal  only  by  postponing  the  taking  of  the 
Aou^iuT"ra  1&^<1  until  the  appeal  is  determined.  It  can  then  enter, 
"^*"^"™*  upon  payment  oi  the  amount  of  the  damages  and  costs 
adjudged  upon  the  appeal.  If,  in  case  of  an  appeal,  it  enters  upon 
the  land  before  the  damages  are  finally  determined,  it  must  take  it 
upon  the  statutory^  conditions  of  paying  the  sum  assessed  by  the 
commissioners,  subject  to  the  contingency  that  the  amount  may  be 
increased,  and  waiying  the  claim  to  any  reduction  that  may  be 
adjudged  upon  the  appeal.    Payment  or  tender  of  the  damages  is 
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a  prerequisite  to  the  right  of  entry ;  and  the  amount  assessed  and 
tendered,  when  accepted  in  fall  or  part  payment,  cannot  be  re- 
covered back.  The  proprietors  of  a  railroad  cannot  bar  the  land- 
owner's right  of  appeal  by  a  payment  or  tender  of  the  damages 
awarded ;  nor  is  an  acceptance  oi  the  sam  tendered  a  waiver  of  an 
appeal  previously  taken.  If  accepted,  the  tender  operates  as  a 
-psLjment  jpro  tomto;  and  if  the  amount  tendered  and  butitot  ouh. 
accepted  was  sufficient,  it  bars  any  further  claim  of  "™^ 
damages,  interest,  and  costs  by  the  landowner  and  subjects  him  to 
a  judgment  for  costs ;  if  insufficient,  he  is  entitled  to  judgment 
for  the  additional  damages  and  costs  awarded  him  upon  the  appeal. 
The  plaintiff  did  not  waive  this  appeal  by  accepting  the  sum  ten- 
derea  by  the  defendant  as  part  payment  of  the  damages  claimed 
bv  him.  An  appeal  is  not  waived  by  an  acceptance  of  a  payment. 
The  acceptance  of  a  sum  tendered  on  account  of  a  claim  only  ex- 
tinguishes it  when  the  sum  paid  is  all  that  the  creditor  is  entitled 
to,  or  when  it  is  accepted  as  being  so.  1  Sutherland,  Damages, 
464;  Benkar  v.  Babcock,  2  Bob.  175. 

The  contention  of  the  defendant  that  the  legislature  intended 
to  require  security  merely  in  case  of  an  entry  by  the  proprietors 
of  a  railroad  after  an  appeal  is  taken  is  not  sustained  by  the  phrase- 
ology of  section  22  of  chapter  147  of  the  General  Statutes.     Gen. 
•Laws,  chap.  160,  §  22. 

It  is  declared  in  unequivocal  terms  that  the  proprietors  may 
enter  upon  pavment  of  the  damages  awarded  to  the  owner,  an^ 
there  is  no  ambiguity  or  uncertainty  of  expression.  If  the  purpose 
was  to  provide  for  security  merely,  if  sucn  a  course  would  be  con-, 
stitutional,  it  could  have  been  accomplished  by  a  slight  change  in 
the  phraseology  of  section  4  of  chapter  227,  Laws  of  1845 ;  for 
whicli  section  22  was  substituted.  That  statute  provided  "  that  in 
case  an  appeal  shall  be  taken  from  the  decision  of  the  commission- 
ers, the  corporation  may,  on  giving  or  tendering  to  the  landowner 
security,  to  tlie  satisfaction  of  the  road  commissioners  for  the 
county,  that  they  will  pay  such  damages  and  costs  as  may  be  ad- 
judged against  them  on  such  appeal,  immediately  enter  on  the  land 
to  construct  a  railroad.''  If  it  liad  been  the  intention  to  provide  for 
security  merely  in  the  Revision  of  1867,  the  only  change  necessary 
was  to  require  the  security  to  be  filed  in  the  office  of  the  State 
treasurer,  instead  of  giving  or  tendering  it  to  the  landowner.  In- 
stead of  making  this  verbal  change,  the  commissioners  of  revision 
substituted  section  22,  citing  section  4,  chapter  227,  Laws  of  1845, 
in  the  margin  of  their  report,  marked  with  the  letter  M.,  denoting 
a  material  change.  This  fact  furnishes  strong  evidence  that  it  was 
the  intention  to  require  actual  payment  of  the  damages  awarded, 
and  not  security  merely,  in  case  of  an  entry  by  the  proprietors 
pending  an  appeal.    The  use  of  the  land  was  transferred  from  the 
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plaintiff  to  the  defendant;  and  the  statute  was  not  designed  to 
prevent  all  use  of  the  money  during  the  pendency  of  his  appeal. 

In  determining  the  value  of  lands  appropriated  for  public  pur- 
poses, the  same  considerations  are  to  be  regarded  as  in  a  sale  between 
V  nvRB  P^^^*^®  pai'ties,  the  inquiry  in  such  cases  being,  What, 
mm~  AB  lir  from  their  availability  for  valuable  uses,  are  they  worth 
FBiTATB  BAiM.    .^  ^j^^  markot  ?    As  a  general  rule,  compensation  to  the 

owner  is  to  be  estimated  bv  reference  to  the  uses  for  which  the  ap- 
propriated lands  are  suitable,  having  regard  to  the  existing  business 
or  wants  of  the  community,  or  such  as  m;i y  be  reasonably  expected 
in  the  immediate  future.  Boom  Company  v.  Patterson,  98  IT.  S. 
403  ;  AmoskeagOo.  v.  Worcester,  60  N.  H.  522,  526 ;  Munkwitz 
V.  Railroad,  64  Wis.  — . 

In  assessing  the  plaintifPs  damages  the  question  was.  What  was 
the  fair  market  value  of  the  land  at  the  time  when  it  was  taken  by 
the  defendants  ?  In  determining  this  question,  whatever  in  its  loca- 
tion, surrounding,  and  appurtenances  contributed  to  the  availabil- 
ity of  the  land  for  valuable  uses  was  proper  evidence  to  be  con- 
sidered by  the  jury  in  estimating  its  salable  character  and  ascer- 
taining its  market  value. 

The  instructions  given  on  this  point  in  this  case  were  misleading. 
Details  of  cii*cumstantial  evidence  were  so  enlarged  upon  and  ei»- 
phasized  as  to  tend  strongly  to  withdraw  attention  from  the  ques- 
tion of  market  valne,  and  to  present  an  exaggerated  and  erroneous 
view  of  the  damages.  By  persons  familiar  with  the  law  of  the 
subject,  the  change  could  perhaps  be  construed  to  authorize  no  de- 
parture from  the  measure  prescribed  by  the  fair  market  value  of 
the  land.  But  others  would  be  likely  to  understand  from  the  in- 
structions that  the  damages  could  be  expanded  beyond  that  value 
by  adding  to  its  amount  some  of  the  elements  comprised  in  it.  As 
a  new  trial  is  necessary  for  the  correction  of  this  error,  it  is  not 
necessary  to  inquire  whether  in  other  respects  the  charge  was  right. 
The  plamtifi  was  not  entitled  to  more  than  the  land  was  wortn  in 
the  market.  Its  value  was  the  sum  it  could  have  been  sold  for,  on 
a  certain  day,  at  a  fairly  conducted  sale  attended  by  bidders,  each 
duly  understanding  all  such  matters  of  legal  right,  upon  facts  then 
known  to  him,  as  would  induce  him  to  buy,  and  affect  his  judgment 
in  determining  what  price  he  would  off^.  State  v.  «James,  58 
N.  H.  67 ;  Atlantic,  etc,  R.  Co.  v.  State,  60  N.  H,  183, 140, 141 ; 
State  V.  Doepke,  68  Mo.  208 ;  Queen  v.  Railway  Co.,  L.  R.  9  Q. 
B.  134,  146. 

Verdict  set  aside. 

Allen  and  Bingham,  JJ.,  did  not  sit ;  the  others  concurred. 

IncresM  of  Damages  on  Appeal. — See  Ohio  River  R.  Co.  v,  Harnops,  20 
Am.  &  Bng.  R.  R.  Cas.  405;  Washburn  v.  Milwaukee^  etc,  R.  Co.,  80  lb. 
225;  Selma,  etc.,  R.  Co.  «.  Gammage,  1  lb.  41. 
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SlOTH 

V. 

Nsw  YoBx  AND  New  Ehgland  B.  Co. 

(Adwmce  Ooie,  Jia$$aekiueU$.    May  11,  1886.) 

In  1854  a  railroad  company,  in  locating  its  railroad,  cat  off  a  strip  of  land 
belonging  to  Wales,  foar  rods  in  width,  running  north  and  south,  and  cat- 
ting off  Wales^s  means  of  communication  between  the  east  and  west  portions 
of  his  estate,  except  by  crossing  the  railroad.  Wales,  from  whom  the  plain* 
tiff  derived  title,  the  plaintiff,  and  other  heirs  of  Wales,  from  1854  to  1880, 
continued  to  use  the  way  without  interruption,  let,  or  hinderance  on  the 
part  of  the  railroad  company,  and  the  latter,  upon  the  complaint  of  the  for- 
mer, at  ▼arious  times,  had  repaired  the  way.  In  1855  the  railroad  company 
was  ordered,  by  a  decree  of  the  county  commissioners,  to  give  security  for 
damages  in  taking  the  way,  but  no  security  was  fldven  from  1855  to  1864. 
and  no  payment  or  settlement  of  damages  was  made  during  that  time.  By 
the  decree  of  the  commissioners  ''all  the  right  and  authority  of  the  corpo- 
ration to  enter  upon  or  use  said  land  or  other  property,  except  for  making 
surveys,*'  were  suspended  until  the  security  ordered  was  g^ven.  Eeld,  that 
the  possession,  or  riffht  of  possession,  in  the  owners  of  the  land  taken  not 
having  been  taken  from  them,  their  use  of  the  way  was  not  adverse  to 
that  of  the  railroad  corporation,  but  consistent  with  its  rights,  whatever 
they  were,  and  that  the  plaintiff  could  not  maintain  an  action  against  the  \ 
nUroad  corporation  or  its  successors  for  an  obstruction  of  the  way,  no  ad- 
verse use  by  the  plaintiff  and  her  predecessors  in  title  having  been  shown  to 
have  existed  continuously  for  90  years.  Also  hddy  that  Wales  had  not  waived 
the  security  to  which  he  was  entitled. 

This  was  an  action  of  tort  for  obstmcting  a  way.  At  the  trial 
in  the  superior  court,  before  Bacon,  J.,  the  plaintiff  offered  evi- 
dence as  follows :  Ebenezer  Wales  was  the  owner  in  1854,  and 
previously,  of  a  tract  of  land  in  Dorchester,  of  12  acres,  bounded 
north-westerly  by  Columbia  street ;  south-westerly  by  land  of 
William  Wales ;  south-easterly  by  land  of  Warren  Kichards ;  and 
north-easterly  by  land  of  Robert  0.  Hooper.  In  1854  the  Boston 
&  New  York  Central  R.  Co.,  a  corporation  duly  established  by 
law,  took  a  strip  of  land,  five  rods  in  width,  running  north  and 
south  through  the  middle  of  the  land  of  Wales,  and  cutting  off  his 
means  of  access  except  by  crossing  said  road.  The  same  year  the 
company  built  its  road,  and  duly  filed  its  location  and  plan  there- 
of, as  required  by  law,  and  also  graded  and  planked,  for  con- 
venient use  over  and  across  its  said  road,  a  crossing,  bein^  the  way 
in  question,  between  the  portions  of  tJie  Wales  land  then  sepa- 
rate. No  question  was  made  as  to  the  right  of  the  company  to 
make  its  location  and  take  the  land  as  aforesaid.  In  1865  Ebe- 
nezer Wales  died  intestate,  and  the  plaintiff,  his  daughter,  then 
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became  the  owner,  by  a  partition  among  the  heirs  in  1867,  of  a 
part  of  said  land  east  of  tne  railroad  track,  and  was  the  owner  at 
the  date  of  the  suit.    The  plaintiff  also  offered  evidence  tending 

to  show  that  Ebenezer  Wales,  from  September,  1854,  to , 

1865,  the  date  of  his  death,  the  plaintiff  and  other  heirs,  down  to 
December  26,  1880,  continuously,  adversely,  without  interruption, 
let,  or  hinderance,  except  as  hereinafter  stated,  used,  for  general 
purposes,  in  connection  with  the  land  east  of  said  railroad  as  afore- 
said, the  said  way  over  and  across  the  defendant's  road ;  that  upon 
complaints  by  said  Wales  and  the  plaintiff,  at  different  times,  to 
the  IJoston,  ftartford  &  Erie  R.  Co.,  and  the  New  York  &  New 
England  K.  Co.,  successors  of  the  Boston  &  New  York  Central 
B.  Co.,  that  the  crossing  and  planking  of  said  way  were  out  of  re- 
pair, said  corporation  repaired  the  same.  The  defendant  corpora- 
tion admitted  the  obstruction  of  said  way,  on  said  December  26, 
1880,  by  ditches  and  bairiers  within  its  limits ;  also  its  corporate 
existence.  There  was  also  evidence  that  the  defendant  corpora- 
tion had  succeeded  to  the  title  of  the  Boston  &  New  York  Central 
B.  Co.  The  railroad  stopped  running  and  was  idle  from  the  au- 
tumn of  1857  to  1864,  1865,  or  1866,  from  which  time  it  has  been 
in  constant  use  and  operation. 

The  defendant  was  permitted,  the  plaintiff  objecting,  to  put  in 
evidence,  for  the  purpose,  among  other  purposes,  of  showing  that 
the  Boston  &  New  i  ork  Central  R.  Co.  was  required  to  give  se- 
curity to  said  Ebenezer  Wales  for  land  dnmnges  for  taking  his 
land,  the  petition  of  said  Wales,  presented  December  28,  1864,  to 
said  county  commissioners  for  damage  on  the  taking  aforesaid,  and 
alleging,  as  one  of  the  grounds  of  damage,  tliat  his  rights  of  way 
had  been  cut  off ;  and  praying  that  the  said  Boston  &  New  York 
Central  R.  Co.  might  be  required  to  give  security,  to  the  satisfac- 
tion of  said  commissioners,  for  payment  of  such  damage ;  that  on 
May  12,  1855,  said  commissioners,  after  due  hearing,  entered  a  de- 
cree that  the  damages  sustained  by  the  petitioner,  as  set  forth  in 
said  petition,  were  $3369,  and  ordering  said  company  to  give  se- 
curity in  the  sum  of  $4000.  No  order  for  a  way  across  the  rail- 
road was  made.  The  defendant  also  offered  evidence  tending  to 
show  that  said  company  did  not  give  the  security  required  by  said 
award,  and  did  not  pay  said  damages ;  that  on  May  21,  1864,  said 
Wales  received  from  one  Crane  50  per  cent  of  said  sum  of  $3369, 
and  thereupon  delivered  to  said  Crane  an  assignment  to  the  Bos- 
ton, Hartford  &  Erie  R.  Co.  of  all  his  claim  for  land  damages. 
The  defendant  asked  the  court  to  rule  that  no  adverse  use  of  the 
way  in  question  for  20  years  had  been  proved,  because  from  1855 
to  1864  no  security  was  given,  as  required  by  said  commissioners, 
and  no  settlement  or  payment  of  said  damage  was  made ;  and,  in 
consequence,  the  right  or  authority  of  the  said  corporations  dur- 
ing tnat  time  to  enter  upon  or  use  said  land  ceased,  except  for 
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making  surveys,  nntil  the  giving  of  the  secnritv  required.  And 
the  court,  the  plaintiff  claiming  that  the  defendant  was  estopped 
from  making  said  defence,  also  that  said  Wales  and  the  plamtifi 
had  waived  tne  secarity  required,  ruled  as  requested  ;  and  that  the 
right  to  the  possession  of  the  land  covered  by  the  location  reverted 
to  said  Wales,  if  said  security  was  not  given  in  a  reasonable  time, 
except  so  far  as  the  railroad  company  might  desire  to  come  upon 
the  land  for  the  purpose  of  making  surveys ;  and  therefore  that 
during  that  time  no  rights  could  be  acquired  against  the  railroad 
owning  the  location,  and  directed  the  iury  to  return  a  verdict  for 
the  defendant,  which  was  done.  To  the  admission  of  the  award 
of  the  county  commissioners,  to  the  ruling  directing  a  verdict  for 
the  defendant,  and  the  refusal  of  the  court  to  rule  as  requested, 
the  plaintiff  alleged  exceptions. 

«A  Z.  Eldridge  for  plaintiff. 

W.  C,  Loring  and  R.  M.  SaUansUUl  for  defendant. 

Devens,  J. — The  plaintiff's  argument  concedes  that  no  right  of 
crossing  the  defendant's  railroad  was  reserved  in  the  location  made 
by  the  Boston  &  New  York  Central  R.  Co.  (to  whose  title  the  de- 
fendant has  succeeded),  nor  ordered  by  the  county  commissioners. 
Such  rights  as  she  or  her  predecessor  in  title  had  to  this  crossing 
were  extinguished,  unless  they  have  since  been  reacquired  by  pre- 
scription. The  location  made  in  1854  by  the  raili'oad  ^^ 
corporation  was  of  a  strip,  four  rods  in  width,  running  actam^nSi 
from  north  to  south,  and  cutting  off  his  means  of  com-  ^  ****"™®- 
munication  between  the  east  and  west  portions  of  his  estate,  except 
by  crossing  the  railroad.  The  plaintiff  offered  evidence  that 
Wales,  from  that  time  to  1865,  when  he  died,  and,  subsequently, 
the  plaintiff,  his  daughter,  and  other  heirs,  adversely  and  continu- 
ously had  used  the  way  across  the  railroad,  which  defendants  are 
now  charged  with  obstructing ;  and  that,  when  the  crossing  and 
planking  of  the  road  was  out  of  order,  these  had,  on  his  or  their 
complaint,  been  repaired  by  the  corporation.  At  the  trial,  upon 
the  request  of  the  defendant,  the  presiding  judge  ruled  that  no 
adverse  use  of  the  crossing  had  been  shown  existing  for  the  period 
of  20  years;  and  this,  for  the  reason  tliat  from  1855  to  1864  no 
security  had  been  given  for  the  payment  of  damages  by  the  Bos- 
ton &  New  York  Central  R.  Co.,  which  had  been  omered,  nor 
had  any  payment  or  settlement  of  the  damages  been  made,  and 
thus  that  the  right  and  authority  of  the  corporation  during  .that 
time  to  enter  upon  and  use  said  land,  ceased,  except  for  the  pur- 
pose of  making  surveys  by  reason  of  the  statute  provisions  appli- 
cable to  snch  a  case.  That  any  user  of  such  a  crossing  must  be 
adverse  to  the  right,  real  or  supposed,  of  the  railroad  corporation, 
in  order  to  afford  ground  for  a  prescriptive  title,  cannot  be  contro- 
verted.   If  the  possession  of  a  parcel  of  real  estate,  or  user  of  an 
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easement  therein,  as  of  a  right  of  way  over  it,  can  be  accounted  for 
consistently  with  the  rights  of  one  having  the  title  thereto,  no  pre- 
sumption arises  in  favor  of  the  possession  as  against  such  person. 
The  presumption  arises  from  the  difficulty  or  impossibility  of 
accounting  for  the  possession  or  user  except  by  assuming  that  a 
grant  or  other  conveyance  from  the  original  owner  conferring  the 
right  is  in  existence.  If  Wales  himself  therefore,  was  rightnilly, 
by  reason  of  his  original  title,  in  possession  and  occupation  of  this 
way,  from  1854  to  1865,  he  could  gain  no  title  thereby,  as  against 
the  defendant,  as  such  possession  is  referred  to  his  own  title,  and 
was  not  adverse  to  that  of  the  railroad  corporation,  but  consistent 
with  its  rights,  whatever  those  might  be. 

On  December  28,  1854,  Wales  petitioned  the  county  commis- 
sioners that  the  railroad  should  be  compelled  to  give  security  for 
vat  BVKBBBD  damages  for  taking  his  land,  alleging,  as  one  of  his 
TouBBB'smu.  grounds  of  damage,  the  cuttinc-oflE  of  his  rights  of 
way.  Upon  this  petition  a  decree  was  made,  ordering  the  com- 
pany to  ^ve  security  in  the  sum  of  $4000,  which  requirement 
was  wholly  neglected.  Chapter  89,  §  61,  Rev.  St.,  was  then  in 
force,  which,  alter  providing  for  an  application  similar  to  that 
made  by  Wales,  and  for  the  order  thereon,  concluded  by  adding 
that  ^^  all  the  right  or  authority  of  said  corporation  to  enter  upon 
or  use  said  land  or  other  property,  except  for  making  surveys,  snail 
be  suspended  until  they  shall  give  such  security.''  The  effect  of 
this  oraer,  and  the  non-compliance  therewith,  was  to  entitle  Wales 
at  once  to  the  possession  of  this  land,  and  to  deprive  the  corpora- 
tion of  the  riffnt  to  the  use  thereof.  This  possession  continued  in 
Wales  until  May  21,  1864,  when  he  maae  a  settlement  of  his 
damages  with  the  railroad  corporation  which  had  succeeded  to  the 
rights  of  the  Boston  &  New  i  ork  Central  R.  Co.  While  Wales 
was  entitled  to  possession,  and  was  lawfully  in  possession,  it  can- 
not be  said  that  this  was  not  by  virtue  of  his  lawful  right.  During 
this  period  the  corporation  was  permitted  to  make  use,  to  a  greater 
or  less  extent,  of  the  railroad  location ;  but,  in  so  doing,  the  cor- 
poration was  acting  by  his  permission.  That  which  he  did  was 
not  done  by  permission,  or  in  assertion  of  any  adverse  right.  It 
could  not  object  to  his  use  of  this  way  while  he  was  entitled  to 
restrain  its  use  of  its  railroad  if  he  haa  so  desired.  A  non-appear- 
ing grant  or  a  prescription  is  not  to  be  presumed  where  title  is 
shown  to  which  Wales's  use  and  enjoyment  of  this  way  can  be 
ascribed.  Atkins  v.  Bordman,  20  rick.  291-302 ;  s.  c,  2  Mete. 
457-465;  Drake  v.  Curtis,  1  Cush.  395-416. 

Where  a  street  was  laid  ont,  but  not  ordered  to  be  completed, 
nor  any  acts  done  equivalent  thereto,  which  were  necessary  under 
the  right  given  to  the  town  of  Boston  in  the  layin^-out  of  streets  in 
South  Boston,  in  order  to  make  its  title  perfect,  it  was  held  tltat 
tiiere  could  be  no  adverse  possession  by  the  landowner,  as  his  pos- 
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session  was  perfectly  consistent  with  the  rights  of  the  town. 
Henshaw  v.  Hunting,  1  Gray,  203,  218 ;  Arnold  v.  Stevens,  24 
Pick.  106. 

The  plaintiflE  contends  that  Wales  waived  the  security  to  which 
he  was  entitled  If  he  did  so,  it  was  only  to  the  extent*  to  which 
he  permitted  the  railroad  to  use  the  land.  He  did  not  waive  his 
right  to  use  this  crossing.  He  certainly  could  not  have  been  sued 
in  trespass  by  the  railroad  corporation  for  crossing  the  railroad, 
becanse  he  permitted  it  to  use  the  road.  His  permission  to  the 
corporation  went  no  further  than  those  acts  which  he  allowed,  nor 
had  he  waived  or  surrendered  his  rights  to  do  that  which  he  actu- 
ally  did.    Exceptions  overruled. 


B068 
V. 

GsAND  Tbijnk  B.  Oo. 

(10  Ontorto,  Qiuen^i  Bench  JHnMon^  447.) 

JBdtL  that  the  right  of  compensation  for  land  taken  by  a  railway  company 
Is  not  baned  short  of  twenty  years,  and  is  not  barred  by  the  claimant's  title 
to  the  land  being  extinguished  by  reason  of  the  railway  company  having  been 
in  possession  for  ten  years. 

Par  Abmour,  J.,  the  plaintifTs  claim  to  compensation  was  not  money  se- 
eued  by  lien,  or  otherwise  charged  on  land,  within  s.  28  of  R.  8.  O.  ch.  108, 
and  he  had  not  a  vendor's  Uen,  for  the  relation  of  vendor  and  purchaser 
never  arose  between  him  and  the  company. 

Thb  plaintiff  bv  his  statement  of  claim  alleged  (1)  that  he  was, 
on  the  ist  of  Julv,  1872,  and  had  ever  since  been,  and  still  was, 
owner  in  fee  simple  of  city  lot  lettered  0  on  the  east  side  of  Flora 
Street,  and  lot  lettered  0  on  the  west  side  of  Flora  Street,  in  the 
city  of  St.  Thomas,  bein^  parts  of  lot  number  4  in  the  9th  con- 
cession of  Yarmouth.  (2)  That  on  or  about  the  let  of  July,  1872, 
the  defendants,  their  servants  and  workmen,  took  possession  of, 
and  appropriated  to  their  own  use,  all  the  lands  above  mentioned, 
without  permission  and  to  the  loss  and  detriment  of  the  owner, 
that  is  to  say,  the  plaintiff.  (3)  That  the  plaintiff  thereupon 
claimed  full  compensation  for  loss  and  damage  bv  being  deprived 
of  the  use  of  the  said  lands  during  the  term  oi  nine  years ;  for 
interest  on  the  value  of  the  said  lands  for  the  term  of  nine  years 
at  the  rate  of  six  per  centum  per  annum ;  and  for  the  value  of 
the  said  land,  whicn  the  plaintin  claimed  to  have  been,  at  the  time 
S5  A.  &  R  R.  Cas.— 14 
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of  the  taking  poBsession  by  the  defendants,  $600.  (4)  That  the 
plaintifi,  on  the  27th  of  May,  1881,  gave  notice  in  writing  to  the 
defendants  to  appoint  arbitrators  to  settle  the  value  of  the  said 
lands,  and  reoeived  an  answer  thereto  from  the  defendants'  solici- 
tors that  the  defendants  would  not  arbitrate  nor  pay  any  sum 
whatever,  and  the  defendants  denied  the  title  of  the  plaintiff  to 
the  said  lands.  (&)  That  the  plaintifi  thereupon  claimed  the  sum 
of  $600  for  the  price  of  the  lands,  with  interest  thereon,  and  the 

f)laintifi  had  offered  and  was  reader  and  willing  to  oonvey  the  said 
ands  to  the  defendants  upon  being  paid  the  value  thereof.  (6) 
The  plaintiff  nlso  claimed  judgment  of  this  court  declaring  him 
to  be  the  owner  in  fee  simple  of  the  said  lands,  and  an  order  for 
the  delivery  of  possession  thereof  to  him  by  the  defendants.  (7) 
The  plaintif.'  also  claimed  a  writ  of  mandamus^  or  order  of  this 
court,  directing  and  requiring  the  defendants  to  appoint  an  arbi- 
trator on  their  behalf  under  the  provisions  of  the  law  relating 
thereto,  to  determine  the  compensation  to  be  paid  to  the  plaintiff 
for  the  said  lands,  and  to  take  all  necessary  and  proper  steps  on 
their  part  for  determining  and  paying  the  compensation  to  be  paid 
by  the  defendants  to  the  plaintiff  for  the  said  lands,  or  that  the 
said  compensation  miffht  be  determined  and  ordered  to  be  paid  by 
the  defendants  in  such  other  manner  as  to  this  court  might  seem 
meet ;  and  the  plaintiff  claimed  such  further  and  other  relief  as 
might  be  proper  in  the  premises. 

The  defenaants  by  their  statement  of  defence  said :  (1)  that  as 
to  city  lot  lettered  C  on  the  east  side  of  Flora  Street,  in  the  state- 
ment of  claim  mentioned,  they  denied  that  they  took  possession  of 
and  appropriated  the  same  to  their  own  use,  and  they  said  that 
the  said  lot  was,  on  the  said  1st  of  July,  1872,  and  had  ever  sincQ 
been,  lying  in  common ;  that  they  were  not  and  never  had  been  in 
the  occupation  of  the  same ;  nor  had  they  ever  claimed,  nor  did 
they  claim,  possession  thereof.  (2)  That  under  the  various  statutes 
affecting  them  they  did,  for  the  purpose  of  their  railway,  on  or  be- 
fore the  1st  of  May,  1871,  enter  into  and  upon,  and  occupy  and 
construct  their  railway  upon  and  across,  lot  number  4  in  tne  9th 
concession  of  Yarmouth,  in  the  statement  of  claim  mentioned,  and 
that  portion  thereof  referred  to  in  the  said  statement  of  claim  as 
lot  lettered  C  on  the  west  side  of  Flora  Street,  and  had  ever  since 
without  interruption  occupied  the  same ;  and  they  denied  that  the 
plaintiff  was  the  owner  thereof,  and  they  said  that  they  them- 
selves were  the  owners  thereof  under  and  by  virtue  of  the  said 
statutes,  including  all  and  every  the  statute  or  statutes  respecting 
the  limitation  of  actions  applicable  to  the  circumstances  of  this 
case. 

Issue. 

The  cause  was  tried  by  Pboudfoot,  J.,  at  the  Ohanceiy  BittingBy 
at  London,  on  the  16th  of  January,  1885. 
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The  plaintiff  proved  his  title  to  lot  0  on  the  west  side  of  Flora 
Street  (the  only  lot  in  dispute,  the  defendants  having  disclaimed 
lot  0  on  the  east  side  of  Flora  Street),  and  that  the  original 
defendants,  the  Great  Western  B.,  had  constructed  their  Air 
Line  Railway  through  it,  and  that  they  had  done  so  without  his 
knowledge,  consent,  or  acquiescence,  and  that  he  did  not  know 
that  the  railway  occupied  it  till  he  made  his  claim  in  1881 ;  that 
on  the  28th  of  June,  1881,  he  caused  the  defendants,  the  Great 
Western  R.  Co.,  to  be  served  with  notice  that  he  was  the  owner 
of  the  city  lot  lettered  0  on  the  west  side  of  Flora  Street,  and  of 
•city  lot  lettered  0  on  the  east  side  of  Flora  Street,  in  the  city  of 
St.  Thomas,  bein^  parts  of  lot  number  4  in  the  9th  conces- 
sion of  the  township  of  Yarmouth,  in  the  county  of  Elgin,  in  the 
Province  of  Ontario,  surveyed  and  laid  out  into  town  lots  as 
«hown  upon  a  plan  of  the  village  of  Millersburg,  made  by  John 
D.  Barber,  ana  registered  in  the  registry  office  of  the  county  of 
El^n,  and  containing  one  sixth  of  an  acre  each,  which  said  lots 
had  been  taken  possession  of  and  were  in  the  occupation  of  the 
Oreat  Western  K.  Co.,  and  by  which  he  declared  that  he  was  in 
readiness  to  accept  the  sum  of  six  hundred  dollars  as  compensa- 
tion for  the  said  lands,  and  to  ^ve  a  clear  deed  to  the  said  com- 
pany for  the  same  on  bein^  paid  the  said  sum  ;  and  that  he  had 
appointed  William  J.  White,  of  St.  Thomas,  attorney-at-law,  as 
his  arbitrator,  if  his  offer  should  not  be  accepted. 

This  notice  had  been  previously  sent  along  with  a  similar  one 
by  a  Mr.  Yarwood,  in  respect  of  other  lots,  to  Mr.  Barker,  the  then 
solicitor  of  the  Great  Western  B.  Co.,  with  a  request  that  he 
would  accept  services  thereof,  and  both  notices  were  returned  by 
him  with  the  following  letter : 

**  Hamiltoh,  28d  June,  1881. 

"Bdwabd  Hoston,  Esq., 

^^Barrut&Tf  8t.  Thanuu: 

*'  I  have  not  had  an  opportunity  to  consult  Mr.  Broughton  as  to  the  no- 
tices you  wish  me  to  accept  service  of,  and  as  he  is  unexpectedly  detained 
in  New  York  I  cannot  say  on  what  day  I  shall  be  able  to  see  him.  In  any 
case,  however,  any  acceptance  would  be  without  prejudice,  as  the  company 
are  not  likely  to  admit  that  there  is  anything  for  them  to  agree  or  oiBa- 
ffree  upon  with  either  Mr.  Yarwood  or  Mr.  Ross.  As  to  two  parcels  of 
the  land  referred  to,  you  have  long  known  that  the  company  claims  them 
as  its  own,  and  that  for  reasons  already  explained  to  you  it  will  look  to 
you  personally  to  hold  it  harmless  against  any  claims  by  either  Mr.  Ross 
or  Mr.  Yarwood.  As  to  those  parts  of  the  property  you  may  thereupon 
expect  every  opposition  to  any  attempt  to  claim  compensation  or  to  enter 
into  an  arbitration.  As  to  the  other  part  of  the  land,  I  am  under  the  im- 
pression, partly  derived  through  you,  that  if  Mr.  Ross  ever  did  own  it  he 
can  have  had  no  claim  or  title  since  a  period  long  before  the  construc- 
tion of  the  railway.  Whether  the  company  owns  it  or  not,  therefore,  I 
think  an  attempt  on  the  part  of  Mr.  Ross  to  refer  any  question  as  to  that  lot 
to  arbitration  will  be  resisted;  but  I  shall  have  more  information  as  to  tlie 
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title  on  Mr.  Gillie^B  return  from  Samia  by  way  of  8t.  Thomas.  Perhaps  un- 
der the  drcumstances  you  would  prefer  that  I  should  return  the  papers  to 
you,  so  that  you  may  take  the  first  opportunity  to  serre  them  in  the  ordi- 
nary course. 

"Yours  truly, 

"Samubl  Babkbb. 

"P.8.— On  referring  to  your  letter  of  the  8th  instant  I  see  that  you  ask 
me  to  return  them.    I  therefore  do  so. 

"8.  B." 

It  appeared  that  the  lot  in  qnestion  was,  at  the  time  of  the  con- 
struction of  the  air  line,  enclosed  by  a  fence  with  other  lands,  and 
that  a  man  named  Sinclair  was  in  possession  thereof  as  tenant  to 
Messrs.  Yarwood,  Hughes,  &  Horton,  who  jointly  owned  part 
of  the  land  so  enclosed ;  that  Sinclaii*'6  term  ended  on  the  1st  of 
April,  1872 ;  that  on  the  6th  of  June,  1871,  he  paid  his  year's 
rent,  due  on  the  Ist  of  April,  1871,  but  never  paid  his  last  year's 
rent,  although  he  occupied  the  land  till  the  fall  of  1871,  alleging 
as  a  reason  his  occupation  bein^  interfered  with  by  the  Great 
Western  B.  Go.  throwing  down  his  fences  during  last  year.  Sin- 
dair  said  that  the  Radius  was  done  through  his  enclosure  in  1871. 
It  appeared  that  when  the  railway  company  went  upon  this  en* 
dosea  land  for  the  purpose  of  grading  the  railway  they  would 
take  down  the  fence  m  the  morning  ana  put  it  up  a^ain  at  niffht, 
and  that  the  fence  remained  up  with  this  exception  till  the  fall  of 
1871.  It  was  not  shown  when  the  plans  of  the  railway  were  filed, 
but  it  was  shown  that  the  railway  company  entered  into  a  contract 
for  the  construction  of  the  air  line  from  Glencoe  to  Aylmer 
(which  would  include  that  part  of  their  railway  running  across  the 
lot  in  question^  on  the  9th  of  September,  1870,  and  thut  immedi- 
ately afterwards  and  during  the  fall  of  1870  they  did  some  grading 
through  the  lot  in  question.  It  did  not  appear  what,  if  anything, 
was  done  on  that  part  of  the  railway  running  through  the  lot  in 
question  in  1871,  but  it  appeared  tnat  the  work  went  on  continu- 
ously, and  that  the  grading  over  the  whole  line  was  not  completed 
until  some  time  in  1872,  and  the  railway  was  not  fenced  till  after- 
wards. There  were  13A  feet  of  the  southerly  part  of  the  lot 
which  were  not  taken  by  tlie  railway.  The  learned  Jud^  declared 
the  plaintiff  entitled  to  this,  and  dismissed  the  action,  with  costs. 

W.  a.  Meredith^  Q.C.,  for  plaintiff. 

Zash,  Q.C.,  contra. 

AsMouB,  J. — If  the  person  who  occupied  the  land  in  question 
when  the  railway  company  entered  upon  it  had  been  the  plaintiff's 
tenant,  I  do  not  think  the  railway  company  would  have  had  such 
exclusive  possession  until  after  the  tenant  had  ceased  to  occupy  it 
as  would  have  enured  to  extinguish  the  plaintiff's  title  to  it.  But 
the  person  who  occupied  the  land  was  not  the  plaintiff's  tenant^ 
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but  the  tenant  of  the  Messrs.  Yarwood,  Hughes,  &  ADrnsB  km. 
Horton ;  and  when  the  railway  company  entered  upon  ^SIhsStS 
the  land  in  the  fall  of  1870  the  plaintiff  was  out  of  «>  "•^• 
possession,  and  has  remained  out  of  possession  ever  since ;  and  I 
think,  therefore,  that  his  title  to  the  land  in  question  was  extin- 
guished in  ten  years  after  the  railway  company  entered,  and  that 
would  be  in  the  fall  of  1880,  and  the  plaintiff's  claim  for  oompen- 
£ation  was  not  made  till  June,  1881,  and  his  action  was  not  brought 
till  August,  1881. 

And  it  was  argued  that  because  his  title  to  the  land  is  extin- 
guished, his  claim  for  compensation  is  extinguished  also,  because, 
it  is  said,  he  cannot  claim  compensation  for  what  is  not  his. 

This  argument,  although  specious,  is  not  sound,  for  it  supposes 
that  his  right  to  compensation  arose  when  his  claim  was  made  or 
his  action  was  brought,  and  then  he  had  no  title,  for  it  but  mot  to 
was  extinguished ;  whereas  it  did  not  arise  then,  but  it  oo^^ww^wo"- 
arose  when  the  railway  company  took  the  land  and  then  he  had 
title  to  it,  being  the  owner  of  it  in  fee. 

The  moment  the  company  took  the  plaintiff's  land  they  became 
liable  under  the  statute  to  pay  him  compensation,  and  he  became 
entitled  under  the  statute  to  get  compensation  from  the  company. 
They  had  the  land,  he  had  the  ri^ht  to  compensation.  Whatever 
they  did  with  the  land,  mortgage  it,  as  they  no  doubt  did,  or  other- 
wise part  with  it,  it  did  not  affect  his  right  to  compensation.  His 
right  to  compensation  was  not  against  the  land,  but  was  against 
the  company.  His  title  to  the  land  being  extinguished  did  not 
therefore  extinguish  his  right  to  compensation.  His  right  to  com- 
pensation is  a  statutory  rierht,  their  liability  to  pay  compensation 
is  a  statutory  liability.  The  right  and  liability  still  exist,  and 
nothing  has  happenea  to  destroy  them.  The  railway  company 
have  the  land.  The  plaintiff  has  never  had  his  compensation  ;  he 
has  the  right  to  it,  and  is  entitled  to  recover  it,  unless  his  right 
to  recover  it  is  barred  by  some  statute ;  and  if  there  is  no  statute 
barring  it,  we  cannot  make  one. 

It  was  argued  that  the  plaintiff's  claim  to  compensation  was 
within  the  K.  S!  O.  c.  108,  s.  23,  and  was  money  SAm-no  vmi- 
secured  by  lien  or  otherwise  charged  upon  or  payable  ^^'^  "^• 
out  of  land,  and  was  therefore  barred,  and  that  he  had  a  vendor's 
lien  for  it ;  but  it  is  obvious  that  his  claim  is  not  within  the  words 
of  this  section,  and  he  never  had  a  vendor's  lien,  for  he  never  was 
a  vendor,  and  the  relation  of  vendor  and  purchaser  never  arose 
between  him  and  the  company.    See  Fry,  Spec.  Per.,  2d  ed.,  p.  49. 

The  plaintiff's  right  to  compensation  being  a  statutory  right,  an 
action  to  enforce  it  would,  in  my  opinion,  not  be  barred  saxb-rekbdt 
except  by  the  lapse  of  twenty  years  after  the  cause  of  noM-3aSSiS^' 
action  arose,  and  this  period  had  not  elapsed  when  this  ^''™"* 
action  was  brought.     See  the  Cork  &  Bandon  B.  Co.  v.  Gobde, 
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13  C.  B.  826.  I  also  refer  to  Wood  v.  Lowndes,  1  El.  and  El.  940 ; 
Delaware,  Lackawanna  &  Western  B.  Co.  v.  Bnrson,  61  Fenn. 
St.  369 ;  McClinton  v.  Pittsburg,  Ft.  Wayne  &  Chicago  R.  Co.^ 
66  Penn.  St.  404. 

It  was  also  argued  that  B.  8.  O.  ch.  82,  sec.  5,  had  not  been  com- 
plied with,  in  that  it  was  not  alleged  in  the  statement  of  claim 
that  performance  of  the  duty  had  been  demanded  and  had  been 
refused  or  neglected.  The  statement  of  claim  may  now  be  amended 
in  that  respect,  as  the  evidence  clearly  showed  that  performance 
had  been  demanded  and  had  been  refused  or  neglected.  The 
notice  given  by  the  plaintifi  was  a  proper  notice  under  4th  Wil- 
liain  I V .  ch.  29,  sec.  3,  one  of  the  acts  governing  the  Great  West- 
em  R.  Co.,  and  taking  it  and  the  answer  to  it  contained  in  Mr. 
Barker's  letter  of  the  23d  June,  I  think  there  was  a  sufficient  de- 
mand and  refusal  or  neglect.  It  is  quite  clear  from  the  conduct 
of  the  parties  that  a  more  formal  demand  would  have  been  an  idle 
ceremony.  Besides  all  this,  the  defendants  raise  no  objection  on 
this  ground  in  their  statement  of  defence. 

It  may  be  that  no  such  demand  was  necessary,  having  regard  to 
the  jurisdiction  exercised  by  the  Court  of  Equity  (which  this  court 
now  has^  in  enforcing  statutory  obligations  of  this  kind.  See  Scan- 
Ion  V,  Great  Western  R.  Co.,  23  Gr.  659,  and  Marsh  v.  Huron 
College,  27  Gr.  623. 

In  my  opinion  the  Judgment  must  be  set  aside  and  judgment 
entered  for  the  plaintiff,  with  full  costs  of  suit,  and  a  vumauTrius 
issue ;  but  inasmuch  as  defendant's  counsel  said  on  the  trial  that 
if  the  defendant's  liability  to  go  to  arbitration  existed  they  would 
assent  to  a  reference,  there  will  be  a  reference  to  the  Master  of 
this  court  at  St.  Thomas  to  inquire,  ascertain,  and  state  what  com- 
pensation the  plaintifi  was  entitled  to  for  the  exercise  by  the  rail- 
way company  of  their  powers  in  respect  to  this  land  in  the  fall  of 
1870,  when  they  entered  upon  the  said  land  ;  and  also  to  ascertain 
and  state  the  amount  of  interest  on  the  amount  of  such  compensa- 
tion from  that  time  till  the  date  of  his  report,  and  further  direc- 
tions and  subsequent  costs  will  be  reserved  until  after  the  said 
Master  shall  have  made  his  report. 

Wilson,  C.  J. — The  company  have  had  possession  of  the  land  a 
sufficient  length  of  time  to  give  them  a  title  as  against  the  owner 
by  length  of  possession. 

The  company  took  the  land  without  the  consent  of  the  owner, 
and  without  having  arbitrated  concerning  it,  and  the  owner  thereby 
became  entitled  to  be  compensated  for  the  land.  He  has  delayed 
his  proceeding  to  obtain  compensation  until  the  day  of  the  com- 
mencement 01  this  action,  although  the  company  began  their  work 
upon  the  land  in  the  fall  of  1871. 

It  is  not  clear  that  the  compensation  for  the  land  taken  does  not 
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remain  a  charge  npon  it  until  payment,  for  the  Act  of  1834,  ch. 
29,  sec.  4,  provides  that  if  the  company  do  not  pay  within  three 
months  the  sum  awarded,  their  right  to  the  property  shall  wholly 
cease,  and  the  proprietor  may  resume  his  occupation,  and  his  rights 
and  priyile^  in  respect  thereof,  free  from  any  claim  or  intener- 
ence  from  me  company. 

It  would  seem  from  that  provision  the  compensation  was  a 
charge  upon  the  land. 

The  company  apparently  had  not  the  right  to  take  the  land 
without  the  consent  of  the  owner,  sections  3,  11.  They  did  so, 
t^owever,  and  have  now  a  title  by  possession.  Is  the  plaintiff  still 
entitled  to  claim  his  compensation  )  It  does  not  follow  because  he 
has  lost  his  right  to  a  charge  upon  the  land  that  he  has  lost  also 
his  right  to  l)e  compensated  for  it. 

There  is  no  express  limitation  against  his  demand  for  a  mcmdor 
mu8  to  ascertain  nis  compensation,  unless  it  be  that  it  is  a  statutory 
right,  and  therefor  not  barred  by  less  than  twenty  years  from  the 
time  his  claim  to  compensation  first  occurred.  The  Cork  & 
Bandon  B.  Co.  v.  Ooode,  ^3  Ch.  826;  Sheppard  v.  Hills,  11 
Ex.  55. 

The  prerogative  writ  would  not  be  granted  unless  it  was  applied 
for  within  a  reasonable  time.     See  Tapping  on  Mandamus. 

The  plaintLS  should  not  be  excludea  from  recovering  compen- 
sation even  at  this  late  day,  unless  the  law  is  clearly  a^nst  him, 
for  the  defendants  have  got  his  land  and  have  paid  nothing  for  it. 

O'CoNNOB,  J.,  concurred. 

Judgment  accordingly. 


Nbw  Yobk  and  New  England  B.  Co. 

V. 

Kbw  Yobk,  New  Haven  and  Habtfobd  B.  Go. 

(63  Gonneaieut,  274.) 

The  charter  of  the  B  ndhroad  company  authorized  it  to  purchase  the  fran- 
chise and  property  of  the  A  raihroad  company.  Bdd  to  oe  an  implied  au- 
thority to  the  latter  company  to  seU,  though  there  was  no  provision  in  its 
charter  eiving  that  power. 

The  charter  of  the  B  company  provided  that  whenever  a  certificate  under 
oath  of  that  company  and  of  the  secretary  of  the  A  company  should  be  filed 
in  the  ofilce  of  the  secretary  of  the  State,  showing  that  the  A  company  had 
sold  and  the  B  company  had  purchased  the  franchise  and  property  of  the 
former  company,  the  same  shomd  vest  in  the  latter  company  as  if  originally 
granted  to  it.     Bdd^  that,  there  being  no  requirement  in  the  charter  that  the 
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conveyance  should  be  recorded  in  the  land  records  of  the  towns,  the  con- 
veyance was  to  be  regarded  as  sufficient  to  pass  the  title  for  all  purposes 
without  such  record. 

Shortly  afterwards  the  C  railroad  company  located  its  road  over  land  that 
had  originally  belonged  to  the  A  company  and  been  used  for  its  road,  and 
which  had  passed  to  the  B  company  under  the  sale  above  mentioned ;  but 
the  officers  of  the  C  company  had  no  knowledge  of  the  sale  and  made  the  A 
company  and  the  trusteess  for  its  bondholders  the  only  respondents  to  their 
proceeding  for  condemning  the  land.  ffsH  that  the  B  company  was  the 
legal  owner  of  the  land,  and  that  the  trustees  as  mortgagees  were  not  such 
owners  as  made  them  the  party  to  be  notified. 

Whether  the  filing  of  the  certificate  was  to  be  regarded  as  constructive 
notice  to  the  G  company  that  the  title  had  been  conveyed  to  the  B  company, 
qtuBre. 

The  trustees  for  the  bondholders  of  the  A  companjr  appeared  upon  the 
citation  before  the  court  and  were  heard  as  to  the  appointment  of  appraisers 
of  the  land  taken,  and  afterwards  appeared  before  the  appraisers  and  were 
heard  on  the  question  of  damag^es.  One  of  these  trustees  was  president  of 
the  B  company  and  charged  by  its  by-laws  with  the  general  management  of 
its  afEairs.  He  did  not  msclose  the  fact  that  the  title  was  in  the  B  company, 
and  was  in  consultation  with  the  attorney  of  thsjk  company  with  reference  to 
his  action.  HM,  that  his  knowledge  and  action  were  the  knowledge  and 
action  of  the  B  company. 

The  line  of  the  C  company's  road  was  not  otherwise  located  by  the  com- 
pany nor  approved  by  the  commissioners  than  by  a  centre  line  with  no  state- 
ment of  widths.     Held  to  be  fatally  defective  in  itself. 

But  it  appeared  that  there  had  been  a  previous  understanding  between 
the  parties  as  to  the  location  of  the  line,  including  widths  and  distances,  and 
that  in  the  award  of  damages  the  land  taken  was  fully  described.  Held,  that 
the  B  company  could  not  take  advantage  of  the  defect. 

Where  a  corporation  has  forfeited  its  franchise,  such  forfeiture  cannot  be 
taken  advantage  of  coUaterally,  but  must  bo  asserted  by  the  State  in  a  pro* 
ceeding  to  est&lish  it. 

AcnoN  to  recover  possession  of  land  and  for  damages,  brought 
to  the  Superior  Coui*t  in  Hartford  County.  Facts  found  by  a 
committee,  and  case  reserved  for  advice.  The  points  of  law  de- 
cided can  be  sufBciently  understood  from  the  opinion,  without  a 
statement  of  the  facts,  which  would  occupy  much  space. 

S.  E,  Baldwin  for  plaintiffs. 

H,  C.  Robmson  ana  F.  Z.  Hungerford  ior  defendants. 

Beasdslsy,  J. — The  plaintiffs  seek  in  this  action  to  recover 
FAon.  possession  of  a  piece  of  land  now  occupied  by  the  de- 

fendants  as  a  part  of  their  railway,  and  damages  in  the  nature  of 
mesne  profits  for  such  occupation.  This  land  was  formerly  owned 
by  the  Hartford,  Providence  &  Fishkill  R.  Co.,  from  which  both 

Sarties  claim  to  have  derived  title — ^the  plaintiffs  by  the  lease  and 
eed  of  August  28,  1867,  and  the  succeeding  conyeyances,  and 
the  defendants  by  proceedings  for  the  condemnation  of  the  land 
taken  by  the  New  Britain  &  Middletown  R.  Co.,  detailed  in  the 
finding,  they  having  succeeded  to  such  rights  as  that  company  ac- 
quired!    It  is  claimed  by  the  defendants  tnat  the  Hartfora,  Provi- 
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dence  &  Fishkill  R.  do.  had  no  power  nnder  their  ch&rter  to  nmke 
the  lease  and  oonveyanoe  referred  to,  and  hence  that  the  Boston, 
Hartford  &  Erie  R.  Oo«  acquired  no  title  by  them. 
The  charter  of  the  last-named  company  fully  author* 
ized  them  to  buy  the  property  in  question.  There  was  no  corre* 
sponding  provision  in  the  charter  of  the  Hartford,  Providence  & 
Fishkill  R.  Oo.  authorizing  them  to  sell,  but  the  power  given  to 
tl)e  one  company  to  buy  necessarily  involved  the  power  of  the 
other  company  to  sell,  and  so  operated  impliedly  as  an  enlarge- 
ment of  their  charter.  Matter  of  Prospect  Park  v.  Coney  Island 
R.,  67  N.  Y.  871,  377. 

The  def  endaTits  also  claim  that  the  lease  and  deed  in  question,  if 
valid  between  the  parties,  were  ineffectual  against  them,  not  hav- 
ing been  recorded  in  the  land  records  of  New  Britain,  and  hence 
that  they,  not  knowing  of  these  conveyances,  properly  proceeded 
against  the  Hartford,  Providence  &  Fisnkill  R.  Co.  for  the  appro- 
priation of  the  land  in  question. 

The  chaater  of  the  Boston,  Hartford  &  Erie  R.  Co.  provides 
that  ^^  whenever  certificates  under  oath  of  the  Boston,  SSm^  to 
Hartford  &  Erie  R.  Co.  and  the  secretary  of  the  other  SSS*  ""' 
contracting  corporation,  shall  be  filed  in  the  office  of  the  secretary 
of  the  State,  showing  that  said  Boston,  Hartford  &  Erie  R.  Co. 
has  purchased,  and  said  other  contracting  party  has  sold,  under  the 
provisions  of  this  act,  their  franchise,  or  tne  whole  or  any  part  of 
their  railway  or  railway  property,  then  said  Boston,  Hartiord  & 
Erie  R.  Co.  shall  become  possessed  of  the  property  bargained,  sold 
and  conveyed ;  and  all  of  the  grants  heretofore  made  or  that  may 
be  made  to  said  corporation  making  said  sale,  and  transferred  by 
the  vote  of  said  corporation,  shall  vest,  be,  and  remain  in  and  to 
said  Boston,  Hartford  &  Erie  R.  Co.  as  if  originally  granted  to  dr 
obtained  by  them."     5  Private  Laws,  p.  543,  §  4. 

This  provision,  while  it  does  not  in  terms  dispense  with  the  re- 
cording of  the  conveyances  authorized  by  it,  yet,  we  think,  must 
be  regarded  as  intending  that  the  full  title  should  pass  pbovuions 
for  aU  purposes  to  the  Boston,  Hartford  &  Erie  R.  Co.,  ^^sity 
when  tne  certificate  required  by  it  should  have  been  ««»">"« 
filed  in  the  office  of  the  secretary  of  the  State.  What  the  legis* 
lature  contemplated  by  this  and  other  provisions  of  the  charter  of 
that  company,  and  what  was  effected  by  the  conveyances,  was  a 
substantial  merger  of  the  Hartford,  Providence  &  fishkill  R.  Co. 
in  the  new  company.  After  that  conveyance  nothing  was  left  of 
the  old  company  but  its  bare  corporate  existence  and  its  debts,  and 
the  latter  were  assumed  by  the  new  company. 

It  is  obvious  that  the  considerations  of  public  policy — namely, 
the  protection  of  creditors  and  subsequent  purchasers — which  un- 
derlie the  provision  requiring  deeds  of  land  to  be  recorded,  have 
but  a  limited  application  to  the  conveyance  by  a  railroad  company 
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or  its  entire  interest  in  its  real  estate,  which  is  ordinarily  bQt  an 
easement,  and  not  liable  to  be  levied  npon  by  ezecntion. 

In  analogous  cases  the  lenslatnre  nas  unmistakably  provided 
that  certificates  of  a  similar  character,  filed  in  the  office  of  the  sec- 
retary of  the  State,  should  dispense  with  the  recording  of  deeds 
of  conveyance,  and  indeed  such  seems  to  be  the  rule  rather  than 
the  exception,  in  cases  where  railroad  or  other  lar^  landed  cor- 

S orations  have  been  consolidated  or  merged.  4  Private  Laws,  p. 
82 ;  6  Id.,  pp.  205,  217 ;  6  Id.,  p.  i>72. 

The  Boston,  Hartford  &  Erie  B.  Co.  had  therefore  obtained  by 
transfer  from  the  Hartford,  Providence  &  Fishkill  R.  Go.  the 
title  to  the  land  in  q^uestion,  at  the  time  when  the  New  Britain  A 
Middletown  R.  Co.  mstituted  proceedings  for  its  condemnation. 

The  latter  company  had  no  Knowledge  in  fact  of  that  transfer. 
Is  ommcACT  and  there  seems  to  have  been  nothing  to  put  them  upon 
xonoBf  inquiry — ^no  change  of  possession  or  management  of 

the  property,  no  information  or  suggestion  in  any  form  except  by 
the  certificate  given  to  the  public,  and  none  of  the  ordinary  inci- 
dents of  a  change  of  title.  If,  therefore,  the  officers  of  the  New 
Britain  &  Middletown  R.  Co.  are  to  be  chai^d  with  notice  of  the 
transfer  it  must  be  only  the  constructive  notice  given  by  the  filing 
of  the  certificate.  How  far  this  should  be  held  to  be  constructive 
notice  it  is  not  necessary  for  us  to  consider,  since  we  ai*e  satisfied 
that  the  Hartford,  Boston  &  Erie  R.  Co.«  through  the  acts  of  its 
president,  is  to  be  regarded  as  having  waived  formal  notice  of  the 
proceedings  and  to  have  made  itself  a  partv  to  them.  This  point 
we  will  consider  more  particularly  a  little  later. 

It  is  true  that  Superintendent  Nott  in  his  letters  to  President 
FAon  sHowwo  Burrall  01  May  4?th  and  August  19th,  1864,  speaks  of 
raATRja^AB  the  Boston,  Hartford  &  Erie  R.  Co.'s  having  some  in- 
NoSSPoir^Sia^  tcrest  With  the  trustees,  and  the  Hartford,  Providence 
oBEDniQB.  ^  Fishkill  R.  Co.,  in  the  question  of  the  location  of 
the  road  of  the  New  Britain  &  Middletown  R  Co.,  but  that 
language  was  rather  adapted  to  mislead  than  to  enlighten  Mr.  Bur- 
ralHis  to  the  nature  of  tnat  interest. 

^Tothing  more  is  suggested  by  these  letters  than  that  the  one 
company  nad  some  interest  in  the  stock  or  lien  upon  the  assets  of 
the  other,  or  some  contract  relation  to  them  which  might  create 
such  interests.  An  inference  that  one  company  had  conveyed  to 
the  other  the  land  which  was  the  subject  of  negotiation,  and  so 
had  ceased  to  have  any  interest  in  it,  was  repellea  by  the  terms  of 
the  letters. 

Acting  upon  the  assumption  that  the  Hartford,  Providence  & 
Fishkill  R.  Co.  were  the  owners  of  the  land  in  question,  the  New 
Britain  &  Middletown  R.  Co.  made  them,  and  the  trustees  for  tibe 
bondholders  of  the  former  road,  the  only  parties  to  their  proceed- 
ings for  the  acquisition  of  title  to  it.    The  Boston,  Hartford  & 
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Erie  R  Co.  were  in  fact,  for  the  purpoeeof  these  proceedings,  the 
owners  of  the  land,  the  interest  of  the  mortgagees  not  being  such 
as  to  entitle  them  to  a  hearing  m  the  matter.  Whiting  v.  City  of 
New  Haven,  45  Conn.  305. 

Bat  it  is  claimed  on  the  part  of  the  defendants  that  the  Boston, 
Hartford  &  Erie  B.  Co.,  with  fall  knowledge  of  the  proceedings 
of  the  New"  Britain  &  Middletown  B.  Co.,  and  of  the  mistake  of  that 
company  respecting  the  title  to  this  land,  intentionally  concealed 
from  it  its  own  title,  and  in  effect  became  a  party  to  these  pro- 
ceedings, and  hence  was  estopped  and  concluded  by  them,  as  if  it 
had  been  a  party  of  record.  We  think,  as  we  have  already  sag- 
gested,  that  this  claim  is  well  f oanded. 

It  is  admitted  that  those  proceedings  were  defective,  and  fatally 
so,  by  reason  of  there  being  no  description  of  the  location  of  the 
railroad  over  the  land  in  question,  in  the  vote  of  the  cohdbmratiov 
directors  establishing  the  location,  and  in  the  resolation  ^SSS^uVbut 
of  the  railroad  commissioners  approving  it,  except  bv  «>«»«^^ai^™- 
a  centre  line,  with  no  specification  of  distances  on  either  side  of  it, 
unless  those  defects  have  been  waived.  It  is  found  that  the  repre- 
sentatives of  the  Hartford,  Providence  &  Fishkill  B.  Co.  and  the 
trustees  for  its  bondholders  had  agreed  with  the  New  Britain  & 
Middletown  B.  Co.  as  to  the  location  of  its  line  over  the  land  in 
question,  including  widths  and  distances,  when  the  centre  line  of 
such  location  wad  approved  by  the  commissioners  ;  that  afterwards, 
in  answer  to  a  citation,  and  presumably  with  knowledge  of  the  de- 
fect in  the  record  location,  they  appeared,  and  were  heard  as  to  the 
persons  who  should  be  anpointe^  appraisers,  and  a«ain  appeared 
before  the  appraisers,  and  were  fully  heard  upon  4^he  question  of 
the  dama^  to  be  awarded  for  taking  the  land  in  question,  making 
no  objection  on  account  of  any  de^t  in  the  prior  proceedings, 
and  that  in  the  award  of  the  appraisers  the  lana  taken  was  fully 
described. 

If  that  company  had  been  the  owner  of  the  land  in  question,  it 
seems  clear  that  it  would  be  too  late  for  them  to  complain  of  the 
irregularities  referred  to. 

In  the  case  of  Fitchburg  B.  Co.  v,  Boston  &  Maine  B.  Co.,  3 
Cushing,  77,  Shaw,  Ch.  J.,  says:  "It  is  a  most  important  princi- 
ple in  tne  administration  of  justice  that  in  order  to  insure  regu- 
larity, and  give  litigant  parties  every  opportunity  to  which  they 
are  entitled,  objections  to  irregularities  will  be  sustained  if  reason- 
ably made ;  yet  if  the  party  entitled  to  such  objections  passes 
them  by,  and  proceeds  to  the  further  consideration  of  the  case,  he 
shall  be  deemed  thereby  to  have  waived  them ;  otherwise  a  party 
knowing  of  defects  of  form  and  technical  exceptions  not  affecting 
the  substantial  merits  of  the  case  may  lie  by  and  take  his  chance 
for  a  favorable  judgment,  with  a  purpose  and  power  of  defeating 
the  judgment  if  it  should  be  against  aim." 
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Did  the  Boeton,  Hartford  &  Erie  B.  Co.  have  knowledge  of 
these  proceedings  i  It  is  claimed  by  the  counsel  for  the  plaintiffs 
Nonce  TO  ram-  that  the  knowledge  of  Mr.  Bartholomew  is  not  to  be 
TO  ooMPAjfT.  imputed  to  them,  because  he  acquired  it  while  acting 
as  one  of  the  trustees  of  the  Hartford,  Providence  &  Fishkill  R. 
Co.;  and  they  cite  the  dase  of  Piatt  v.  Birmingham  Axle  Co.;  41 
Conn.  255,  in  which  it  was  held  that  the  defendant  corporation 
was  not  affected  by  the  knowledge  of  its  secretary,  acquired  by 
him  while  acting  unofficially  and  in  relation  to  his  private  business. 
But  this  case  differs  widelv  from  that.  Mr.  Bartholomew  was  the 
president  and  superintendent  of  the  Boston,  Hartford  &  Erie  B. 
Co.,  charged  by  its  by-laws  with  the  general  superintendence  of 
its  agents  and  business,  and  required  to  devote  so  much  of  his  time 
to  his  duties  as  should  be  necessary.  He  was  thus  made  the  gen- 
eral agent  of  the  company.  Upon  familiar  principles  notice  to 
him  in  relation  to  business  matters  affecting  the  company,  was  no- 
tice to  them,  his  action  was  their  action,  and  his  inaction  was  theirs 
also.  As  such  a^ent  he  was  in  consultation  with  Mr.  Graves,  the 
authorized  counsel  of  the  company,  regarding  the  location  of  the 
New  Britain  &  Middletown  railroad  over  the  lands  in  question, 
both  before  and  after  the  approval  of  the  location  by  the  commis- 
sioners, and  the  location  was  made  under  his  authority  and  by  his 
consent.  The  fact  that  Mr.  Day,  another  of  the  trustees  oi  the 
bondholders,  never  consented  to  this  location,  does  not  qualify  the 
character  or  effect  of  the  action  of  Mr.  Bartholomew.  The  Bos- 
ton, Hartford  &  Erie  Co.  was  a  party  interested,  and  indeed 
the  only  party  legally  interested,  in  the  question,  and  he  must  be 
presumed  to  be,  and  doubtless  was,  acting  in  their  behalf  in  au- 
thorizing and  consenting  to  this  location.  The  appraisal  of  dam- 
ages necessarily  followed,  unless  the  parties  in  interest  agreed  as 
to  the  amount  to  be  paid,  and  such  appraisal  must  have  been  in 
the  contemplation  of  the  parties  when  the  location  was  so  made. 

Mr.  Bartholomew  appeared  and  was  heard  relative  to  the  per- 
sons to  be  appointed  appraisers,  and  afterwards  went  before  the 
appraisers,  and  labored  to  swell  the  damages  to  be  paid  for  the  land 
taKcn.  He  arranged  with  Mr.  Graves  to  be  present  at  the  hearing 
as  counsel  for  the  Boston,  Hartford  &  Erie  B.  Co.,  and  that  gentle- 
man went  from  Boston  to  New  Britain  for  that  purpose,  but  left 
without  appearing,  as  he  had  intended,  upon  further  consultation 
with  Mr.  ^Bartholomew,  and  learning  what  arrangements  had  been 
made  for  the  hearing.  The  award  of  the  appraisers  was  made 
September  1,  1865. 

On  the  81st  day  of  October,  1865,  the  New  Britain  &  Middle- 
town  B.  Co.  took  possession  of  the  land,  and  on  the  11th  day  of 
June,  1866,  deposited  with  the  treasurer  of  Hartford  county  the 
amount  awarded  to  be  paid,  with  interest,  for  the  use  of  the  Hart- 
ford, Providence  &  Fishkill  B.  Co.,  and  notified  that  company  of 
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the  deposit.  A  statute  then  in  force  required  that  payment  of  the 
damages  awarded  should  be  made  within  sixty  days  after  the  matter 
had  been  finally  determined  (Statutes,  ed.  1854,  p.  749,  sec.  10),  but 
no  claim  was  made  by  any  person  on  account  of  the  delay  of  pay- 
ment, and  the  New  Britain  &  Middletown  K.  Co.,  their  successors, 
have  remained  in  possession  of  the  land  up  to  the  present  time. 
In  1880  the  successors  of  the  Boston,  Hartford  &  Erie  R.  Co.  first 
notified  the  defendants  that  they  claimed  the  land  in  question. 

Prior  to  the  last-named  date  the  New  Britain  &  Middletown 
Co.  and  their  successors  had  expended  considerable  money  in 
improving  this  land,  and  it  was  in  use  as  a  part  of  their  rail- 
road. 

After  the  notice  of  the  deposit  made  June  11,  1865,  was  re- 
ceived, Mr.  Bartholomew  and  Mr.  Graves,  in  consultation,  prepared 
the  letters  to  Mr.  Burrall,  one  dated  July  3, 1866,  to  be  signed  by 
Mr.  Day,  and  the  other  dated  July  9,  1866,  to  be  signed  by  the 
trustees.  Both  of  these  letters  were  written  by  Mr.  Graves,  but 
copied  so  as  to  conceal  his  authorship,  Mr.  Graves  at  the  same  time, 
in  consultation  with  Mr.  Bartholomew,  saying  that  he  would  not 
allow  the  trustees  for  the  bondholders  to  take  me  money  deposited, 
and  upon  the  theory  they  were  acting  upon  it  would  not  do  for  the 
Hartford,  Providence  &  FishkiU  B.  Co.  to  take  it,  and  it  might 
result  in  a  bill  in  equity. 

These  facts,  if  we  do  not  mistake  their  import,  show  that  the 
Boston,  Hartford  &  Erie  B.  Co.  was  before  the  appraisers,  by  its 
representatives,  contesting  the  matter  of  damages,  and,  fact*  mow 
by  concealing  its  presence  there  and  its  title  to  the  u^Tor  b!^ 
propertym  question,  endeavoring  so  to  shape  its  course  cuduiob. 
as  to  avail  itself  of  the  award  if  satisfactory,  and  repudiate  it  if  un- 
satisfactory. 

It  needs  no  citation  of  authorities  to  show  that  an  experiment 
like  this  can  meet  with  no  favor  in  a  court  of  justice. 

In  relation  to  the  mere  passive  acquiescence  of  the  owner  of  land 
who  stands  bv  and  sees  another  purchase  it  from  a  third  person, 
under  the  mistaken  belief  that  he  has  the  title  to  it,  Chancellor 
Kent  says :  ''  There  is  no  principle  better  settled  in  this  court, 
nor  one  founded  on  more  solid  considerations  of  equity  and  public 
utility,  than  that  which  declares  that  whe^e  one  knowingly,  though 
he  does  it  passively  by  looking  on,  suffers  another  to  purchase  and 
expend  money  upon  land,  under  an  erroneous  opinion  of  title, 
without  making  known  his  claim,  he  shall  not  be  permitted  after- 
wards to  assert  nis  legal  right  a^inst  that  person.  It  would  be  an 
act  of  fraud  and  injustice,  ana  his  conscience  is  bound  by  this 
equitable  estoppel.  Qid  iaoetj  oonserMre  videl/ur.  Qui  potest  et 
a^et  vetarejviet.^^ 

The  cases  are  numerous  where  this  principle  has  been  illustrated 
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and  applied,  both  in  conrts  of  law  and  of  eqnity,  and  many  of 
them  are  cited  in  the  brief  of  the  oounsel  for  the  defendants. 

It  is  claimed  that  if  the  Boston^  Hartford  &  Erie  B.  Co.  are 
estopped  by  these  proceedings,  the  State  treasurer,  the  Berdell 
mortgagees  and  the  assignees  in  bankraptcy  are  not  so  estopped. 
By  the  statute  as  construed  in  the  case  of  W  biting  v.  City  of  New 
Haven,  before  referred  to,  the  owner  of  the  equity  of  redemption 
is  the  only  person  to  be  made  the  party  to  proceedings  of  thid 
character.  He  is  the  owner  of  the  land  and  is  alone  entitled  to  be 
heard  upon  the  questions  involved  in  the  proceedings. 

Whatever  may  be  the  rights  of  the  mortgagee  in  respect  to  the 
money  which  may  be  awarded  as  damages,  they  are  to  be  settled 
between  him  ana  the  mortgagor,  and  are  not  recognized  by  the 
statute  which  regulates  the  proceedings.  It  is  not  perceived  upon 
what  principle  he  can  take  advantage  of  irregularities  which  were 
waived  by  the  owner,  especially  as  the  owner  had  all  the  sub- 
stantial advantages  of  a  hearing  upon  all  the  questions  involved. 

The  |>laintifi8  also  claim  that  all  the  rights  and  powers  of  the 
New  Britain  &  Middletown  K.  Co.  expired  by  the  limitations  con- 
tained in  its  charter  as  amended,  on  the  25th  day  of  June,  1865, 
and  that  therefore  the  appraisal  proceedings,  which  were  not  com- 
menced until  the  followmg  August,  were  void.  The  provision  of 
the  charter  relied  upon  by  the  plaintifis  is  as  follows :  ^^  If  said 
company  shall  not  construct,  complete,  and  put  in  operation  a 
sins^le,  double,  or  treble  railroad  or  way,  as  hereinbefore  authorized, 
within  two  years  after  the  rising  of  this  general  assembly,  then  the 
rights,  privileges,  and  powers  of  said  corporation  shall  be  null  and 
void."  This  was  a  part  of  the  original  charter  granted  in  1852. 
The  period  within  which  the  road  was  to  be  completed  was  ex- 
tended for  two  years  in  1860,  for  two  more  in  1862,  and  for  one 
more  in  1864,  the  extension  of  the  last  year  being  the  last  one 
made.  4  Private  Laws,  p.  954;  Private  Acts  of  1860,  p.  97;  of 
1862,  p.  96 ;  and  of  1864,  p.  158. 

It  is  somewhat  doubtful,  upon  the  facts,  whether  the  company 
failed  to  comply  with  this  requirement  of  the  charter  and  so  were 
subject  to  the  forfeiture  claimed ;  but,  assuming  that  they  did,  we 
FoBFBiTUBx  OP  do  Hot  thluk  that  the  plaintijBEs  can  take  advantage  of 
F^^cHUB-  it  in  this  case,  notwithstanding  the  unqualified  language 
AD^KTAaVoJr  of  the  provision.  The  State  and  the  mston,  Hartford 
&  Erie  R.  Co.  were  the  parties  to  this  charter,  and  this  provision 
was  placed  there  from  considerations  of  public  policy,  and  the  for- 
feiture is  to  be  asserted  by  the  State,  by  proceedings  to  which  the 
corporation  is  a  party.  In  the  case  of  I^anquioqne  jBank  v.  Bethel 
Bank,  36  Conn.  834,  Judge  Butler  says :  "  It  is  a  well-settled 
principle  that  a  dissolution  by  forfeiture  can  only  be  effected  by 
judicial  proceedings  against  the  corporation  taken  for  that  purpose, 
a  hearing  or  an  opportunity  for  a  hearing  had,  and  a  judgment  of 
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forfeiture  rendered  thereon."  The  New  Britain  &  Middletown 
B.  Oo.  and  its  successors  have  from  year  to  year,  since  1865,  passed 
under  the  observaition  of  the  legislature,  and  it  has,  by  accepting  its 
reports  and  supervising  its  management  by  the  railroad  commis- 
sioners, given  a  construction  to  this  provision  in  its  charter,  and 
recognized  its  continued  existence. 

Judgment  is  advised  for  the  defendants. 

In  this  opinion  the  other  judges  concurred. 

Condemnation  Proceedings — Notice  to  Landowners — See  notes  to  Kheiner 
V.  Union  Depot  R.  &  T.  Co.,  14  Am.  &  Bng.  R.  R  Cas.  378,  and  Berge  v. 
Chicago,  eta,  R.  Ck>.,  20  Id.  398. 


Demobest 

V. 

The  Gband  JuNcmoN  R.  Oo.  et  al. 

(10  Ontario,  Chancery  Dvoidon,  615.) 

D  brought  an  action  to  compel  a  railway  company  to  arbitrate  to  ascertain 
the  value  of  certain  land  taken  for  the  purpoees  of  the  railway  company,  and 
after  the  serrice  of  the  writ  the  company  seryed  a  notice  to  arbitrate,  and 
aftet"  arbitration  an  award  was  made  by  two  of  the  arbitrators,  but  was  sub- 
eequently  set  aside  by  the  court  as  invalid.  D  then  proceeded  with  his  ac- 
tion, and  the  railway  company  pleaded  that  the  arbitrators  had  fixed  a  time 
for  the  making  of  the  awm,  but  did  not  make  any  within  the  time  limited, 
and  did  not  enlarge  the  time,  and  that  therefore  the  sum  of  $400  offered  by 
the  railway  company  before  proceedings  taken  had  .become  the  amount  of 
the  compensation. 

The  learned  judge  found  on  the  evidence  that  no  time  had  been  fixed  by 
the  arbitrators  for  making  the  award. 

Bddy  that  as  the  parties  by  their  pleadings  had  placed  themselves  upon  an 
issue  as  to  whether  the  arbitrators  had  fixea  a  time  or  not,  and  as  that  issue 
was  found  in  favor  of  the  plaintiff,  the  sum  of  $400  offered  had  not  become 
the  compensation  to  be  paid,  and  a  reference  back  was  ordered. 

This  was  an  action  brought  by  Burnham  G.  G.  Demorest  aguinst 
the  Grand  Junction  R.  Co.,  amalgamated  with  the  Midland  R.  Co.  of 
Canada,  and  the  Midland  R.  Co.  of  Canada,  to  compel  faci& 

the  defendants  to  pay  for  certain  land  which  the  Grand  Junction 
R.  Co.  had  taken  tor  their  right  of  way. 

The  plaintifiTs  statement  of  claim  set  out  the  taking  of  the  land, 
and  alleged  that  no  arbitration  had  taken  place,  and  no  payment 
had  been  made  for  the  same. 

The  defendants'  statement  of  defence  denied  the  truth  of  the 
allegations  in  the  statement  of  claim,  and  alleged  the  service  on  tiie 
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plaintiff  of  a  notice  to  arbitrate  and  an  offer  of  $400  as  compensa- 
tion ;  that  arbitration  proceedings  were  had,  and  three  arbitrators 
appointed  who  fixed  a  day  for  making  their  award,  but  made  no 
award  before  the  said  day  so  fixed,  and  did  not  enlarge  the  time 
for  making  their  said  award ;  that  by  reason  of  snch  day  being  / 

passed,  and  no  legal  award  having  been  made,  the  said  snm  of 
^400  so  offered  had  become  the  amount  which  the  plaintiff  must 
accept ;  and  alleged  a  tender  and  willingness  to  pay  the  $400  and 
interest. 

The  plaintiff's  reply  denied  that  the  arbitrators  fixed  a  day  for 
making  their  awara,  and  admitted  tiiat  an  award,  or  what  par- 
ported  to  be  an  award,  had  been  made,  but  upon  the  plaintiff's 
motion  it  had  been  set  aside,  and  thereupon  ana  after  the  execu- 
tion of  the  said  award  the  said  arbitrators  were  functus  officio ; 
and  that  the  plaintiff  had  reauested  the  defendants  to  conclude  the 
matter  by  arbitration,  but  tne  defendants  refused  to  do  so ;  and 
that  the  sum  tendered  was  wholly  inadequate  for  the  plaintiff's 
just  claim. 

The  action  was  tried  at  the  sittings  held  at  Bellville  on  October  ( 

8, 1885,  before  Fereuson,  J. 

The  facts  are  fulfy  set  out  in  the  judgment 

Caasds^  Q.  0.,  and  Ski/nner  for  plaintiff. 

BeUy  Q.  0.,  and  TT.  H,  Bigga/r  for  defendants. 

CcLMdSy  Q.  C,  in  reply. 

After  the  argument  counsel  for  all  parties  arrived  at  an  agree- 
ment which  the  learned  judge  took  down  in  the  following  words : 

^  Agreement. 

^^  The  parties  now  agree  that  I  shall  determine  whether  or  not 
the  $400  nas  become  the  absolute  sum.  If  I  determine  that  it  has, 
the  order  may  be  made  for  the  payment  of  it.  If  I  am  of  the 
opinion  that  it  has  not,  then  the  arbitration  shall  go  on  under  the 
original  notice,  and  in  either  event  I  am  to  dispose  of  the  costs  of 
this  suit.  The  meaning  is  that  the  reference  go  back  to  the  same 
three  arbitrators,  and  with  the  same  evidence  if  they,  the  arbitra- 
tors, or  a  majority  of  them,  see  fit  to  proceed  upon  the  same  evi- 
dence." 

Febgubon,  J. — The  action,  as  appears  by  the  record,  is  against 
the  Grand  Junction  R.  Co.,  amalgamated  in  the  Midland  B.  Co., 
and  the  Midland  B.  Co.  of  Canada.  It  was  commenced  on  the 
Slst  day  of  January,  1884,  and  is  (to  put  it  shortly)  for  the  pur- 
pose of  compelling  the  defendants  to  proceed  to  an  arbitration  in 
respeet  of  certain  lands  taken  by  them  for  the  purposes  of  the  rail- 
way, and  damages  pursuant  to  tiie  provisions  of  the  Bailway  Acts 
in  that  behalf. 

After  the  issue  of  the  writ  the  defendants  gave  notice  under  the 
provisions  of  the  statute ;  the  parties  proceeded  to  an  arbitration  ;  an 
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award  was  signed  bj  two  of  the  arbitrators,  but  the  third  arbitra- 
tor refused  to  execute  it,  or,  at  all  events,  it  was  not  signed  by  him. 
This  so-called  award  was  subsequently  set  aside  as  invalid  by  an 
order  of  the  court  made  on  December  19, 1884,  after  which  the 

SlaintifE  proceeded  in  the  action,  the  statement  of  claim  being  d&- 
vered  on  January  20, 1885. 

There  might  have  been  some,  now  unnecessary,  trouble,  had  it 
not  been  for  an  agreement  between  counsel  at  and  near  the  close 
of  the  trial,  which  was  that  I  should  determine  whether  or  not  the 
sum  that  had  been  ofiEered  by  the  defendants  ($400)  to  the  plaintifE 
before  any  proceedings  had  been  commenced,  and,  as  I  understood, 
under  the  provisions  of  the  statutes,  had,  upon  the  facts  couFBirsATKw-- 
and  under  the  circumstances,  become  the  amount  of  the  hsht. 
compensation  to  be  paid  by  the  defendants  to  the  plaintiff, — that  if 
I  should  be  of  the  opinion  that  this  sum  had  become  the  amount 
so  to  be  paid,  then  that  I  should  pronounce  an  order  or  judgment 
for  the  payment  of  it.  But  if  I  snould  be  of  the  opinion  that  this 
sum  had  not  become  the  amount  so  to  be  paid,  tnen  that  there 
should  be  an  arbitration,  or  rather  that  the  arbitration  should  pro- 
ceed under  the  original  notice  of  the  same  given  by  the  defend- 
ants, the  reference  being  to  the  same  three  arbitrators,  and  that 
they  should  proceed  upon  the  same  evidence  that  they  had  taken 
in  the  former  abortive  arbitration  if  they,  the  arbitrators,  or  a  ma- 
jority of  them,  should  see  fit  to  proceed  upon  that  evidence ;  and 
.that  in  either  event  I  should  dispose  of  the  costs  of  this  suit. 

There  was  some  discussion  at  the  trial  as  to  whether  the  Rail- 
way Acts  of  Ontario  or  those  of  the  Dominion  applied  to  the  case. 
After  looking  at  the  statutes  and  the  cases  referred  to  by  counsel, 
I  am  of  the  opim'on  that  the  legislation  of  the  Dominion  of  Canada 
is  that  which  is  applicable.  See  the  remarks  of  the  Chancellor  in 
Darling  v.  The  Midland  R.  Co.,  11  P.  R.  83.  The  application 
before  Chief  Justice  Cameron,  10  P.  R.  73,  appears  to  have  been 
prior  in  date  to  the  passing  of  46  Vict.  ch.  24  (D). 

The  enactment  on  whicn  the  defendants  must,  in  my  opinion, 
rely  to  support  their  contention  on  this  subject  is  the  Act  of  the 
Dominion  Parliament,  42  Yict.  ch.  9,  sec.  9,  subsec.  21,  which  is 
as  follows: 

^'  A  majority  of  the  arbitrators  at  the  first  meeting  after  their 
appointment,  or  the  sole  arbitrator,  shall  fix  a  day  on  or  before 
which  the  award  shall  be  made ;  and  if  the  same  is  not  oonPEmAnoir^ 
made  on  or  before  such  day,  or  some  other  day  to  which  mSSmi^  ^* 
the  time  for  making  it  has  been  prolonged,  either  by  (Consent  of 
the  parties  or  by  resolution  of  the  arbitrators,  then  the  sum  of- 
fered by  the  company  as  aforesaid  shall  be  the  compensation  to 
be  paid  by  them.'^ 

Mr.  Lazier,  one  of  the  arbitrators,  who  was  called  by  the  plaintiff, 
says  that  the  arbitrators  were  sworn  and  professed  to  act  under 

26  A  &  K  R  Gas.— 15 
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the  Ontario  Statute,  and  that  he  did  not  know  anything  of  the 
Dominion  Act.  He  says  they  appointed  a  time  to  meet  and  con- 
sider what  the  award  should  be,  but  this  was  after  the  evidence 
had  all  been  given.  He  says  there  was  no  time  fixed  before  which 
Uie  award  should  be  made,  that  he  knew  of  or  was  a  party  to. 

Mr.  Robert  Gordon,  another  of  the  arbitrators,  who  was  called 
by  the  defendants,  says  that  they  did  agree  upon  a  day  that  they 
would  meet  together  and  make  their  award.  On  cross-examina- 
tion, however,  ne  says  that  there  was  just  an  appointment  of  a 
time  when  they  would  meet  and  discuss  the  evidence.  Both  wit- 
nesses were;,  I  think,  quite  candid,  and  when  Mr.  Gordon  is  prop- 
erly understood  I  think  he  does  not  disagree  from  what  Mr.  Lazier 
says,  and  I  think  it  quite  clear  that  no  day  was  fixed  before  which 
the  award  should  be  made ;  and  I  think  there  is  no  evidence  what- 
ever to  show  that  the  arbitrators  did,  at  the  first  meeting  after 
their  appointment,  fix  a  day  on  or  before  which  the  award  should 
be  made. 

The  defendants  in  their  statement  of  defence  plead  that,  pursu- 
ant to  the  statutes  in  that  behalf,  the  arbitrators  did  fix  a  day  for 
making- their  award,  but  failed  to  make  any  legal  award  on  or  be- 
fore the  said  day,  and  that  they  did  not,  on  or  before  the  said  day, 
or  at  any  time,  enlarge  the  time  for  making  their  award. 

The  plaintifi  by  his  reply  denies  the  allegation  that  the  arbitra- 
tors fixed  a  day  for  making  their  award.  An  issue  is  thus  raised, 
the  finding  upon  which  must  undoubtedly  be  in  favor  of  the 
plaintifip.  The  words  used  in  subsec.  21,  above  mentioned,  are: 
"  A  majority  of  the  arbitrators,  at  the  firet  meeting  after  their  ap- 
pointment, .  .  .  shall  fix  a  day."  The  Interpretation  Act,  81  Vict, 
ch.  1,  sec.  6,  subsec.  3  (D),  says  that  the  word  "  shall "  is  to  be  con- 
strued as  imperative,  and  the  word  ^^  may"  as  permissive. 

Subsection  21  aforesaid  provides  that  if  the  same  (the  award) 
is  not  made  on  or  before  such  day  (the  day  so  fixed),  or  some  other 
day  to  which  the  time  for  making  it  had  been  prolonged,  .  .  • 
then  the  sum  offered  by  the  company  as  aforesaid  shall  be  the 
compensation  to  be  paid  by  them.  But  the  subsection  does  not 
say  that  if  the  arbitrators  shall  not,  at  their  first  meeting,  etc., 
have  fixed  a  day  on  or  before  which  the  award  shall  be  made,  the 
sum  offered  by  the  company  as  aforesaid  shall  be  the  compensa- 
tion to  be  paid  by  them,  or  that  in  such  a  case  this  shall  be  the 
effect  of  the  omission  to  fix  the  day  at  the  time  designated.  The 
omission  might  have  some  other  disastrous  effect  differing  from 
the  effect  mentioned  in  the  subsection.  However  this  may  be,  I 
do  not  think  I  am  absolutely  driven  to  decide  it,  for  the  parties 
have,  by  their  pleadings,  placed  themselves  upon  an  issue  on  the 
subject  which  tiiey  considei-ed  the  material  one,  and  which  I  have 
found  in  favor  of  the  plaintiff ;  and,  besides,  the  fact  that  the  ar- 
bitrators had  not  at  the  first  meeting  appointed  a  day  for  making 
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their  award  was  known  to  the  parties,  and  they  nevertheless  pro- 
ceeded with  the  arbitration  to  the  end  thereof,  with  the  statute 
book  before  them  making  this  provision  on  the  immediate  subject. 

Again,  a  party  pleading  is  bound  to  state  the  facts  on  which  he 
relies  for  his  case  or  defence.  The  issue  raised  is  found  for  the 
plaintiff,  and  no  amendment  was  asked. 

I  am  of  the  opinion  that  it  has  not  been  made  to  appear  that  the 
sum  offered  by  the  defendants  (the  $400)  has  become,  or  is,  the 
compensation  to  be  paid  by  them,  and  I  think  that,  in  coiovHSATioir- 
accordance  with  the  agreement  above  set  forth,  the  wnuxiov. 
matter  in  difference  should  be  referred  back  to  the  same  arbitra- 
tors, and  that  they  may  proceed  upon  the  evidence  that  was  taken 
before  them  upon  the  former  arbitration,  if  they,  or  a  majority  of 
them,  see  fit  so  to  do.  And  after  some  hesitancy  I  am  of  the 
opinion  that  as  the  plaintiff  has  succeeded  in  respect  of  the  sub- 
stantial contention,  he  should  be  paid  his  costs  of  the  action  by 
the  defendants. 

Judgment  accordingly. 

Arbitration  to  fix  Damages  in  Condemnation  ProeeedingSi— See  Oapell  «. 
Gt.  Western  R.  Co.,  14  Am.  &  Eng.  R  R  Cas.  898;  Moore  e.  Cenlral  Ont. 
R  Co.,  14  lb.  807;  Ontario,  etc.,  R  Co.  e.  Taylor,  17  lb.  101. 


Englewood   CoNNBOnNG  R  Oo. 

V. 

OmoAGo  AND  Eastern  Illinois  R.  Oo. 

(Advance  Case,  lUinois.    May  15,  1886.) 

A  lessee  of  the  right  to  use  a  railway  track  for  999  years,  the  lessor  retain- 
ing control  of  the  track,  the  making  of  repairs,  etc.,  and  reserving  the  right 
to  demise  the  same  right  to  other  companies  as  was  demised  to  this  lessee, 
has  not  such  an  interest  in  the  track  as  to  make  such  lessee  a  necessary  party 
to  a  proceeding  in  eminent  domain  to  obtain  a  crossing  of  such  track. 

Section  90  of  the  Illinois  practice  act  authorizes  an  appeal  from  the  appel- 
late to  the  supreme  court,  where  the  judgment,  order,  or  decree  of  the  appel- 
late court  is  such  that  no  further  proceedings  can  be  had  in  the  trial  court 
except  to  carry  into  efiect  the  decree  of  the  appellate  court.  A  decree  by 
the  appellate  court  reversing  a  decree  below  aismissing  an  injunction  bill 
for  want  of  equity,  holding  the  complainant  entitled  to  an  injunction,  and 
remanding  for  further  proceedings  not  inconsistent  therewith,  is  such  an  or- 
der, and  is  appealable.  It  leaves  to  the  trial  court  no  course  except  to  de- 
cree a  perpetual  injunction. 
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Appeal  from  appellate  court,  First  district. 
Ji.  Biddle  Roberts  for  appellant 
Wm.  W.  Armstrong  for  appellee. 

Cbaig,  J. — This  was  a  bill  brought  in  the  circuit  court  of  Cook 
county  by  the  Chicago  &  Eastern  Illinois  B.  Co.  to  enjoin  the 
Englewood  Connecting  B.  Co.  from  constructing  its  track  across 
the  track  of  the  Chicago  &  Western  Indiana  K.  Co.  on  Wallace 
street,  in  the  town  of  Lake,  in  Cook  county.  The  bill  of  com- 
plaint states  that  on  the  twenty-fourth  day  of  October,  1879,  the 
Facts.  complainant  made  and  entered  into  a  written  lease  with 

the  Chicago  &  Western  Indiana  B.  Co.,  under  and  by  virtue  of 
which  complainant  acquired  the  right  to  use  the  tracks  of  said 
Western  Indiana,  from  Dalton  to  the  terminus,  in  the  city  of 
Chicago,  for  a  period  of  999  years ;  that  a  supplemental  lease  was 
made  on  the  thirteenth  day  of  December,  1880 ;  that  the  lease  and 
supplemental  lease  were  recorded  in  the  recorder's  office  of  Cook 
county,  Illinois,  before  the  defendant  was  created ;  that  the  com- 
plainant has  been  in  the  use  of  said  railroad  titick  ever  since  the 
execution  of  said  lease.  The  defendant  put  in  an  answer  to  the 
bill,  in  which  it  alleged  that  it  was  a  corporation  duly  organized 
under  the  laws  of  the  State  of  Illinois,  with  its  principal  office  at 
Chicago ;  that  it  is  empowered  to  construct  a  railroad  from  a  point 
on  the  Chicago,  Pittsburgh  &  St.  Louis  B.,  in  the  town  of  Lake, 
between  Fifty-eighth  and  Fifty-ninth  streets,  to  a  point  on  the 
Pittsburgh,  Fort  Wayne  &  Chicago  B.,  in  said  town,  between 
Fift^-eighth  and  Fi^-ninth 'streets,  with  the  right  to  construct 
all  side  tracks,  etc.,  that  its  directors  may  determine  upon.  It  is 
also  set  up  in  the  answer  that  defendant  has  the  right  to  cross  Wal- 
lace street ;  that  respondent  on  a  certain  day  filed  in  the  county 
court  its  petition  to  condemn,  against  the  Chicago  &  Western  In- 
diana B.  Co. ;  that  said  petition  was  tried ;  that  judgment  fixing 
the  damages  due  to  the  Chicago  &  Western  Indiana  K.  Co.  in  the 
sum  of  $400  was  entered  and  paid.  The  lease  set  up  in  the  bill, 
and  the  condemnation  proceedmgs  set  up  in  the  answer,  are  made 
exhibits  to  the  answer. 

The  cause  came  on  to  be  heard  upon  bill,  amended  bill,  answer, 
and  exhibits,  August  10,  1885,  and  on  motion  of  plaintiff  in  error 
here  the  injunction  was  dissolved,  and  the  bill  was  dismissed  for 
the  want  oi  equity.  T^^e  complainant  appealed  to  the  appellate 
court,  where  the  decree  of  the  circuit  court  was  reversed,  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  with  the 
opinion.  To  reverse  the  decision  of  the  appellate  court  this  writ 
of  error  was  sued  out  by  the  defendant  in  the  bill. 

The  first  question  for  consideration  is  the  motion  of  defendant 
in  error  to  dismiss  the  writ  of  error  for  the  alleged  reason  that  the 
order  of  the  appellate  court  is  not  such  a  fin^  order  as  entitlefi 
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plaintiff  to  appeal  or  have  a  writ  of  error.  The  only  relief  sought 
m  the  bill  was  an  injunction,  and,  when  the  circuit  court  dissolved 
the  injunction,  the  complainant  requested  that  the  bill  might  be 
dismissed,  which  was  done,  for  the  reason,  as  we  sup-  fival  axd  ap. 
pose,  that  no  other  relief  was  prayed  for  in  the  bill,  obdbb. 
Had  there  been  any  other  ground  of  relief,  of  course  the  bill 
would  have  been  retained  for  the  purpose  of  disposing  of  such 
matters.  In  the  appellate  court  it  was  neld  that  the  complainant 
had  property  rights  in  the  crossing  which  had  never  been  con- 
demned,  as  against  the  complainant,  and  that  it  was  entitled  to  an 
injunction,  and  that  the  court  erred  in  dismissing  the  bill  for  the 
want  of  equity.  Then  followed  the  order  reversing,  and  remand- 
ing for  further  proceedings  not  inconsistent  with  the  opinion. 
When  the  case  goes  back  there  is  nothing  for  the  circuit  court  to 
do  but  to  enter  a  decree  making  the  injunction  perpetual.  On  bill, 
answer,  and  exhibits  the  circuit  court  held  that  complainant  was 
not  entitled  to  an  injunction  restraining  the  construction  of  the 
one  railroad  across  the  tracks  of  the  other.  The  appellate  court, 
on  the  same  facts,  on  appeal,  held  that  complainant  was  entitled 
to  the  injunction,  and  the  cause  is  remanded.  Obviously,  when  the 
case  goes  back,  the  duty  of  the  circuit  court  would  be  to  enter  a  de- 
cree m  accordance  with  the  decision  of  the  appellate  court.  Now, 
under  section  90  of  the  practice  act  an  appeal  or  writ  ^^^^^^j^  ^^  ^ 
of  error  will  lie  from  the  appellate  to  the  supreme  court  nLLAsm  toum 
if  the  judgment,  order,  or  decree  of  the  appellate  court  J^wbepiotS 
be  sucn  that  no  further  proceedings  can  be  had  in  the  °"^^**"  "■ 
court  below  except  to  carry  into  effect  the  mandate  of  the  appel- 
late court.  That  was  the  case  here.  We  think  the  case  falls  di- 
rectly within  the  terms  of  the  statute  cited. 

Buck  V.  Hamilton  Co.,  99  HI.  507,  has  been  cited  and  relied 
upon  in  support  of  the  motion  to  dismiss.  But  there  is  no  similar- 
ity between  that  case  and  the  case  before  us.  That  was  an  action 
at  law,  and,  when  remanded,  would  stand  for  a  new  trial  before  a 
jury ;  but  here  the  circuit  court  only  had  to  obey  the  mandate  of 
the  appellate  court  and  render  a  decree  in  accordance  therewith. 
This  case  may  be  likened  to  International  Bank  v.  Jenkins,  104 
111.  143.    The  motion  to  dismiss  will  have  to  be  overruled. 

As  to  the  merits  of  the  case  as  presented  by  the  record,  but  one 
question  arises,  and  that  is  whether  the  Chicago  &  Eastern  Illinois 
It.  Co.  acquired  such  an  interest  in  the  railroad  track  of  the 
Chicago  &  Western  Indiana  B.  Co.,  under  the  lease,  as  to  make  it 
a  necessary  party  to  the  proceeding  to  condemn  which  was  insti- 
tuted by  theplaintiff  in  error  against  the  Chicago  &  Western  In- 
diana Co.  Tnis  question  rests  upon  the  construction  which  will 
have  to  be  placed  upon  the  lease  under  which  the  Chicago  &  East- 
em  Illinois  Co.  claims.  The  lease  bears  date  October  24, 1879, 
between  the  Chicago  &  Western  Indiana  B.  Co.,  party  of  the  first 
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part,  and  the  Chicago  &  Eastern  Illinois  B.  Co.,  party  of  the  second 
part,  and  recites  that  the  road  of  the  party  of  the  second  part  has  not 
been  constructed  to  a  point  nearer  the  city  of  Chicago  than  Dalton  ; 
that  the  facilities  acquired  and  being  acquired  by  the  party  of  the  first 
part  are  adequate  for  thq  business  of  tne  party  of  tne  second  part ; 
nbcsssahtpak-  tnat  the  said  party  of  the  second  part,  for  and  in  con- 
Sott^*^S  sideration  of  the  premises,  "  has  granted,  demised,  and 
TRACK  18  WOT.  Jeascd,  and  by  these  presents  does  grant,  demise,  and 
lease,  unto  the  party  of  tne  second  part  the  right  and  privilege  of 
using  and  running  locomotives,  cars,  and  other  rolling  stock  of 
said  party  of  the  second  part  over  and  upon  the  main  track  or 
tracks  of  the  railroad  of  the  party  of  the  first  part,  from  Dalton  to 
the  passenger  depot  in  the  city  of  Chicago ;  and  also  the  exclusive 
right  and  privilege  of  using,  for  the  purposes  of  such  traffic,  freight 
buildings,''  etc.,  which  are  specifically  specified  in  the  lease.  The 
lease  is  to  run'  for  a  period  of  999  years,  and  the  amount  to  be  paid 
for  the  privileges  granted  are  set  out  therein.  It  also  provides  that, 
during  the  term,  uie  party  of  the  second  part  shall  conduct  the  en- 
tire local  business  between  Dalton  and  the  terminus  in  Chicago. 
The  lease  contains  this  provision : 

^^  That  nothing  herein  contained  shall  be  deemed  or  taken  in  any 
manner  to  affect  or  abridge  any  of  the  corporate  functions  or 
powers  of  said  party  of  the  first  part  to  operate  the  said  road  on 
its  own  behalf,  to  lease  the  same  or  make  contracts  for  its  use  with 
other  companies,  and  furnish  terminal  facilities  similar  to  those 
granted  to  the  party  of  the  second  part." 

The  seventeenth  clause  prohibits  the  party  of  second  part  from 
selling  the  lease  or  underletting,  and  that  it  shall  have  no  right  to 
contract  with  other  railroads  seeking  an  entrance  into  the  city. 
The  eighteenth  clause  provides  that  tne  party  of  second  part  shall 
comply  with  all  reasonable  rules  establisned  oy  party  of  first  part 
in  regard  to  the  exercise  of  the  rights  conferred,  and  it  is  ^^  agreed 
that  the  partv  of  the  first  part  shall  have  the  general  control,  man- 
agement, and  supervision  of  the  main  line  of  the  track,  .  •  .  and 
the  full  and  sole  control  and  direction  of  the  management,  use, 
location,  improvement,  and  repair  of  the  same."  The  lease  also 
provides  that  the  party  of  first  part  shall,  during^  the  term,  exercise 
its  corporate  powers,  and  keep  in  repair  the  main  track,  etc.;  that 
the  party  of  tne  first  part  shall  have  the  general  control,  manage- 
ment, and  supervision  of  the  main  line  of  track,  •  .  .  ^^  and  the 
full  and  sole  control  and  direction  of  the  management,  use,  loca- 
tion, improvement,  and  repair  of  the  same,  the  appointment  and 
supervision  of  all  officers,  agents,  and  employees." 

The  lease  is  lengthy,  and  contains  many  provisions ;  but  enough 
has  been  referred  to  to  show  its  scope  and  general  object.  From  an 
examination  of  the  whole  lease  it  is  apparent,  as  to  the  main  line  of 
the  road,  the  Chicago  &  Eastern  Ilhnois  B.  Co.  has  acquired  the 
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mere  right  to  run  its  trains  over  the  road  from  Dalton  to  the  ter- 
minus of  the  road  in  Chicago,  while  the  Western  Indiana  retains 
all  its  functions  and  powers,  keeps  the  road  in  repair,  retains  the 
general  management,  and  has  the  right  to  allow  as  many  other 
railroad  companies  as  it  may  please  to  run  their  trains  over  the 
same  line  of  road.  Under  such  circumstances  it  is  difficult  to 
understand  what  property  interest  of  the  lessee  would  be  jeopar- 
dized or  taken  away  if  another  railroad  company  is  allowed  to 
cross  the  track  of  the  Western  Indiana.  The  lessee  has  no  owner- 
ship of  the  Hght  of  way  of  the  roadbed  or  the  track.  It  acquires 
none  of  the  functions  of  the  lessor,  for  the  lease  expressly  provides 
that  they  are  retained  by  the  latter.  Under  such  circumstances, 
can  it  be  said  that  the  defendant  in  error  has  an  interest  in  the 
mlroad  crossing  as  owner  or  otherwise,  within  the  meaning  of  the 
statute  of  eminent  domain  ?  We  think  not.  The  ownership  of 
the  crossing  the  property  condemned  was  retained  by  the  West- 
em  Indiana  Co.  Suppose  it  had  conveyed  the  right  to  cross 
its  track  by  deed,  ana  the  plaintiff  in  error  had  commenced  the 
construction  of  its  crossing  under  that  instrument,  would  a  court 
of  equity  enjoin  that  which  the  owner  had  affreed  might  be  done  ? 
But  it  IS  said  that  the  Eastern  Illinois  Co.  has  the  right  to 
run  its  trains  over  the  line,  and  it  can  object ;  but  the  answer  to 
this  is  tiiat  the  lease  which  authorizes  the  running  of  its  trains 
over  the  road  expressly  provides  that  the  Western  Indiana  shall 
have  the  management  and  supervision  of  the  main  line  of  track, 
and  also  the  sole  control  and  direction  of  the  mani^ment,  use, 
location,  improvement,  and  repair  of  the  same.  Kow,  if  the 
Western  Indiana  can  direct  the  use  of  the  track,  it  surely  can 
authorize  some  other  company  to  cross  the  same,  and  that  without 
the  consent  of  the  lessee.  If  the  Western  Indiana  possesses  this 
right,  and  would  refuse  its  consent  for  the  other  railroad  to  cross 
its  tracks  when  the  latter  road  would"  undertake  to  condemn,  it 
would  seem  to  follow  that,  if  the  Western  Indiana  was  made  a 
party  to  the  proceeding,  the  judgment  of  condemnation  ought 
to  be  valid,  although  the  defendant  in  error  was  not  made  a  party 
to  the  proceeding.  That  clause  of  the  lease  in  which  the  Western 
Indiana  reserves  the  right  to  control  the  main  line  of  track,  and 
reserves  *'  the  full  and  sole  control  and  direction  of  the  manage- 
ment, use,  location,  improvement,  and  repair  of  the  same,  we  re- 
gard as  an  important  one  in  fixing  the  rights  of  the  parties.  It 
»iows  plainly  that  the  Eastern  Illinois  Co.  has  no  voice  in 
the  determination  of  who  shall  use  the  track ;  but,  on  the  other 
hand,  its  use  is  a  matter  which  pertains  solely  to  the  Western 
Indiana  Co.     If  the  Western  Indiana  can  allow  any  railroad  com- 

{)any  it  may  choose  to  run  along  its  tracks,  as  it  can  under  the 
ease,  we  see  no  reason  why  it  may  not  allow  a  company  to  cross 
its  tracks ;  and  if  it  can  confer  this  power  regardless  of  the  lessee. 
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then  the  leeeee  wonld  not  be  an  interested  party  in  a  proceeding 
to  condemn. 

In  conclusion,  we  are  of  opinion  that  the  decree  of  the  circnit 
court  was  correct.  The  decision  of  the  appellate  court  will  be 
reversed,  and  the  decree  of  the  circuit  court  will  be  affirmed. 

MuLKsr,  0.  J. — ^I  am  not  satisfied  with  the  conclusion  in  this 
case. 

Sheldon,  J.,  does  not  concur  in  this  opinion. 

Lessor  and  Lessee  as  Parties  to  Condemnation  ProeeedingSi — Storm 
Lake  v.  Iowa  Falls,  etc.,  R.  Co.,  20  Am.  &  Eng.  B.  B.  Cas.  420. 


Denveb  and  Bio  Gsande  B.  Oa 

V. 

Otis  et  al. 

(7  Cohrado,  198.) 

In  condemnation  proceedings  under  the  statute,  in  the  county  courts^'such 
courts  are  without  jurisdiction  where  the  amount  of  the  award  is  in  excess 
of  $2000. 

Ebbob  to  county  court  of  Chaffee  county. 

X.  IT.  Baas  and  John  M.  WcHd/ron  for  plaintiff  in  error. 

Ma/rJchomh^  PaMerson^  and  Thomas  for  defendants  in  error. 

Stonb,  J. — ^This  was  a  proceeding  instituted  by  plaintiff  in 
error,  in  the  county  court  of  Chaffee  county,  for  the  condemnation 
of  certain  lands  of  the  defendants  in  error  for  right  of  way  for  the 
railway  of  the  plaintiff  compaDv.  Several  defects  in  the  proceed- 
ings are  alleged  by  plaintiff,  which,  if  properly  before  us,  might 
probably  be  considered  grounds  of  error  sufficient  to  reverse  the 
case ;  but  since  these  matters  were  presented  by  a  bill  of  exceptions, 
which,  for  not  having  been  prayed  and  allowed  in  due  time,  was, 
on  motion  in  this  court,  stricken  from  the  record,  the  matters  thus 
brought  up  are  not  now  before  us  for  review.  There  remains, 
therefore,  tor  our  consideration,  but  one  important  ground  of  error, 
and  that  is  a  jurisdictional  one. 

The  commissioners  appointed  by  the  court  to  ascertain  and  re- 
port  the  value  of  the  lands  taken  for  the  said  right  of  way  re- 
turned into  court,  as  such  ascertainment  and  finding,  that  the  value 
of  the  lands  so  taken  was  $1500;  that  the  damage  to  the  residue 
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of  the  lands  of  defendants  not  taken  was  $2500,  and  that  the  bene- 
fits to  the  land  not  taken  were  nothing,  and  hence  the  amount  of 
the  award  altogether  was  the  the  sum  of  $4000.  Upon  this  award 
a  rule  was  entered  by  the  court  for  the  right  of  way  upon  payment 
of  said  sum  awardecL 

Counsel  for  defendants,  conceiving  the  amount  of  this  award  to 
be  the  only  question  properly  before  this  court,  have  devoted  their 
argument  and  brief  filed  herein  solely  to  the  support  of  the  juris- 
diction of  the  court  below  in  entering  judgment  upon  the  award ; 
but  we  consider  it  unnecessary  to  discuss  the  question  here,  inas- 
much as  we  have  recently  passed  upon  the  precise  question  in  the 
case  of  the  Denver,  Western  &  Pacific  K.  Co.  v.  Church,  decided 
at  the  present  term. 

In  that  case  we  held  that,  the  jurisdiction  of  county  courts,  as  to 
amount,  being  limited  to  the  sum  of  $2000,  such  courts  were  with- 
out jurisdiction  to  proceed  further  in  such  case,  where  the  amount 
of  the  award  was  in  excess  of  $2000. 

The  judgment  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  the  court  below  to  dismiss  the  proceedings.  However,  for 
the  reasons  given  in  the  opinion  in  the  case  of  the  D.,  W.  &  P.  B. 
Co.  V.  Church,  eupra^  the  plaintiff  in  error  will  be  adjudged  to  pay 
the  costs. 

Reversed. 

Jurisdiction  in  Condemnation  Proceedingtt — See  Moody  «.  Jacksonville, 
etc.,  R.  Co.,  14  Am.  &  Eng.  R.  R.  Cas.  68;  Denver,  etc.,  R  Co.  «.  Church, 
14  lb.  820;  Junction  City  R.  Co.  «.  Silver,  14  lb.  824;  Bowman  «.  Venice, 
etc.,  R.  Co.,  14  lb.  847;  Northern  Pac.  R.  Co.  v.  Lowenburg,  14  lb.  418; 
Toledo,  etc.,  R  Co.  «.  Dunlap,  5  lb.  878;  Alexandria,  etc.,  R.  Co.  «.  Alex- 
andria, etc.,  R  Co.,  10  lb.  28. 


Debbt 

V. 

Saginaw  CiEOurr  Judge. 

(Adoance  Ocue^  Michigan.    F^braofry  10,  1886.) 

There  is  no  provision  in  the  law  regulating  the  exercise  of  tiiie  power  of 
eminent  domau^  by  railroad  companies  authorizing  the  issue  of  execution  to 
enforce  the  payment  of  either  damages  or  costs. 

B,  M.  Thomfpson  for  relator. 

Chamflin,  J. — It  appears  from  the  petition  of  the  relator  and 
the  return  of  the  respondent  that  the  Iiint  &  Pere  Marquette  K. 
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Co.  applied  by  petition  for  a  right  of  way  for  its  railroad  tlirongh 
Water  Street  in  the  city  of  East  Saginaw.  A  jnry  was  impanelled 
to  determine  the  damages  and  compensation  to  be  awarded  to  the 
owners,  of  whom  there  appears  to  nave  been  15  or  more,  and  who 
appeared  by  seven  different  attorneys.  The  jury  awarded  dam- 
^es  to  Jonn  F.  Derby  to  the  amount  of  $1000,  and  to  Michael 
J^ffers  to  the  amount  of  $1600.  The  report  of  the  jury  was 
confirmed  on  the  motion  of  the  company  by  an  order  of  the 
circuit  court.  Thereafter  the  coui*t  maae  an  order  that  the 
Flint  &  Fere  Marquette  B.  Oo.,  in  addition  to  all  other  costs,  pay 
to  the  several  pai'ties  attorney's  fees,  specifying  the  amount,  in 
addition  to  a  percentage  on  the  damages  allowed  to  such  parties. 
This  order  was  afterwards  modified  so  as  to  allow  the  sum  of  $485 
to  be  distributed  among  the  attorneys  in  specified  sums.  The  rela- 
tors appeared  in  the  condemnation  proceedings  by  Messrs.  Camp 
and  ^Brooks  as  their  attorneys,  and  the  amount  to  be  distributed  to 
them  was  fixed  by  the  court  at  $105,  and  their  other  costs  were 
taxed  at  $2.06. 

Section  15  of  act  No.  133  of  the  Session  Laws  of  1883  enacts: 
"  Whenever  any  lands  are  condemned  to  the  public  use  by  any 
railroad  company  under  the  provisions  of  this  act,  such  company 
shall  pay  to  the  owners  and  other  persons  interested  in  the  lands 
condemned,  in  addition  to  the  damages  and  compensation  awarded 
by  the  commissioners  or  jury,  a  reasonable  attorney  fee,  to  be  fixed 
and  determined  by  the  court  when  the  report  or  verdict  is  con- 
firmed, or  as  soon  thereafter  as  may  be,  and  the  attorney  fee  so 
allowed,  together  with  witness  fees  and  other  costs  and  disburse- 
ments, to  I^  taxed  as  in  civil  actions,  shall  be  paid,  tendered,  or 
deposited,  with  the  damages  or  compensation  as  hereinafter  pro- 
vided, before  such  company  shall  have  any  right  to  enter  upon  or 
take  possession  of  the  lands  condemned."  Section  23  of  the  gen- 
eral railroad  law  provides  that  upon  recording  in  the.  office  of  the 
i*egister  of  deeds  for  the  county  in  which  the  lands  lie  a  certified 
copy  of  the  order  of  confirmation  in  the  book  of  deeds,  and 
on  the  payment  or  deposit  by  the  company  of  the  sum  to  be 
paid  as  compensation  for  such  land,  and  for  costs,  expenses,  and 
coiiPAiiT»»  counsel  fees  as  aforesaid,  the  company  shall  oe  entitled 
BIGHTS  LOST  BT  to  cutcr  upon  and  take  possession  of  and  use  the  land, 
HOK-PATiaHi.     ^^^  ^j^^  owner  shall  be  divested  of  all  ri^ht,  estate,  and 

interest  therein  until  it  shall  be  a^n  legally  vested  m  such  owner ; 
<<  provided  the  said  sum  to  be  paid  as  damages  and  ^compensation, 
and  cost,  expenses,  and  counsel  fees  as  aforesaid,  shall  be  paid  by 
the  company,  or  deposited  as  provided  in  this  act,  within  sixty 
days  after  the  confirmation  of  said  report  by  the  said  court ;  and  in 
case  said  company  fail  or  neglect  so  to  do,  such  failure  or  neglect 
shall  be  deemed  as  a  waiver  and  abandonment  of  the  proceedings 
to  acquire  any  rights  in  said  land  or  property." 
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The  railroad  company  failed  to  pay  or  deposit  the  money  within 
the  sixty  days  after  the  confirmation  of  the  report,  and  thereby 
waived  and  abandoned  the  proceedings  to  acquire  sach  land. 
These  proceeding  are  pnrely  statutory,  and  the  remedies  therein 
provided  are  exclnsive,  and  cannot  be  extended  beyond  those  con- 
tained in  the  act.  The  statute  places  the  damages  and  compensa- 
tion awarded  by  the  iur^  or  commissioners,  and  costs  and  counsel 
fees,  upon  the  same  tooting,  and  unless  these  are  all  paid  within 
the  sixty  days,  the  title  of  the  owner  is  not  divested,  and  does  not 
rest  in  me  company.  Stacey  v.  Vermont  Cent.  R.  Co.,  27  Vt.  39 ; 
Chicago  &  M.  K.  Co.  v.  Bull,  20  111.  218.  There  is  no  provision 
in  the  law  authorizing  the  issue  of  execution  to  enforce  payment 
of  either  damages  or  costs. 

It  follows  that  the  application  of  the  relators  for  a  mandamtie 
to  compel  the  circuit  judge  to  issue  a  diairingae  to  enforce  collec- 
tion of  the  costs  must  be  denied. 

The  oUier  justices  concurred. 


Feoflb  ex  rd.  Walker 

V. 

LouisviLLB  Ainy  Nashville  B.  Co. 

(Advance  Oase^  TUinais.    January  25, 1886.) 

County  courts  can  only  execute  such  powers  as  are  conferred  by  statute 
expressly  or  impliedly. 

where  the  county  court  was  authorized  by  the  voters  of  the  county  only  to 
make  a  contract  with  a  railroad  company  for  the  running  its  trains  to  a  depot 
in  the  county,  it  has  no  authority  to  release  that  contract. 

Such  contract,  although  binding  on  the  company,  is  no  lien  on  its  property 
as  against  a  purchaser  without  notice;  and  does  not  attach  to  the  real  estate 
of  the  comi)any  so  as  to  make  it  a  covenant  running  with  the  land  which 
would  be  binding  on  a  succeeding  purchaser  of  the  railway. 

Where  the  property  and  franchise  of  the  company  had  been  sold  on  a  de- 
cree of  foreclosure  of  mortgages  executed  by  it  and  purchased  by  a  com- 
mittee of  the  bondholders,  and  by  such  committee  conveyed  to  a  company 
organized  under  the  general  law  of  the  State  to  operate  the  road,  the  pur- 
chaser at  the  foreclosure  sale  and  the  latter  company  took  the  railway  free 
from  this  formal  contract,  especially  as  the  purchaser  had  no  notice  of  the 
agreement  as  to  running  to  the  depot. 

There  cannot  be  derived  from  the  charter  provisions  of  the  company  to  run 
« to"  and  '*  from"  a  town  the  obligation  to  run  trains  to  a  particular  spot 
within  its  limits. 

PETTnoN  for  writ  of  mandamus.    Denied. 
The  facts  are  stated  in  the  opinion. 
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ThamM  M.  EcMey^  Wm.  HcminU  and  Zeonidas  WcXker^pro 
per^  for  petitioner. 

J.  M.  JSamiU  for  defendant 

Sheldon,  J. — ^This  is  a  petition  for  a  writ  of  a  mwndcmms  to  the 
FAcn.  railroad  company  to  require  it  to  run  its  passenger  trains 

to  a  certain  named  depot  in  the  Town  of  McLeansboro  and  stop 
there  to  receive  and  put  off  passengers.  The  case  presented  before 
ns  by  the  pleadings  is  this : 

In  1869  the  St  Louis  &  Southeastern  It  Oo.  was  chartered  by  the 
legislature  of  this  State  to  build  a  railway  across  the  State  of 
Illinois  from  the  bank  of  the  Mississippi  Biver  opposite  the  City 
of  St.  Louis  to  Mt.  Yemon,  in  Jefferson  Oounty ;  thence  to  Mc- 
Leansboro, in  Hamilton  County ;  thence  to  Equality ;  and  thence 
to  Shawneetown  on  the  Ohio  Kiver.    3  Pr.  Laws,  1869,  258. 

In  the  same  year  the  Evansville  &  Southern  Illinois  B.  Co.  was 
incorporated  to  build  a  railway  from  the  Town  of  McLeansboro,  in 
Hamilton  County,  and  through  the  towns  of  Enfield  and  Carmi,  in 
White  County,  to  the  dividing  line  between  the  States  of  Indiana 
and  Illinois,  on  the  Big  Wabash  Biver.    3  Fr.  Laws,  1869, 10. 

In  accordance  with  the  terms  of  these  charters  the  people  of 
Hamilton  County  in  1869  voted  to  subscribe  $200,000  to  the  St. 
Louis  &  Southeastern  B.,  and  also  to  donate  $74,000  to  the  Evans- 
ville &  Southern  Illinois  B.,  on  condition  ^'  that  a  depot  for  passen- 
gers and  freight  should  be  erected  and  forever  maintained  at  the  said 
Town  of  McLeansboro  within  the  corporate  limits  of  said  town,  and 
not  exceeding  one  half-mile  from  the  present  court-house  in  said 
town,  and  that  all  passenger  trains  running  upon  said  railroad, 
whether  express  or  otherwise,  should  stop  at  saia  depot  to  receive 
and  put  off  passcMgers." 

The  vote  of  the  people  also  authorized  the  county  court  of  Ham- 
ilton County  to  enter  into  a  contract  with  the  railroad  companies 
embodying  the  provisions  of  said  vote,  which  was  done. 

The  $200,000  was  subscribed,  and  in  payment  of  the  subscrip- 
tion the  countv  delivered  to  the  fii-st-named  company  $200,000  in 
the  bonds  of  the  county  ;  and  $37,000  of  the  bonds  so  voted  as  a 
donation  to  the  last-named  company  were  delivered  also  to  the 
first-named  company.  Before  either  of  the  lines  of  railway  was 
built  these  two  companies  consolidated  their  property  rights  and 
franchises  under  the  name  of  the  St.  Louis  &  Southeastern  B.  Co. 

The  last-mentioned  company  built  the  lines  of  railway  author- 
ized by  the  charters  of  the  above-named  corporations,  and  they 
were  completed  and  in  operation  on  January  1,  1872,  and  a  depot 
for  passengers  and  freight  was  built  within  tne  corporate  limits  of 
McLeansboro  within  one  third  of  a  mile  of  the  court-house.  This 
was  built  on  what  the  company  calls  the  Shawneetown  branch  of 
the  railroad,  the  main  line  of  which  extended  from  East  St.  Louis 
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to  Evanflvilley  Indiana,  with  a  branch  running  through  McLeans- 
boro  to  Shawneetown,  a  distance  of  forty-one  miles.  Said  depot  is 
situated  on  this  Shawneetown  branch  abont  one  mile  from  where 
it  connects  northwest  with  the  so-called  main  line.  There  is  a  Y 
track  running  from  McLeansboro  northeast  to  a  junction  with  the 
main  track,  connecting  the  railroad  chartered  as  the  Evansville  & 
Southern  111.  B.  with  the  railway  diartered  as  the  St.  Louis  & 
Southeastern  B. 

On  January  2, 1872,  the  County  of  Hamilton  entered  into  a  con- 
tract with  the  St.  Louis  &  Southeastern  R.  Co.  authorizing  the 
company  to  locate  a  passenger  depot  on  the  so-called  main  line  of 
the  railway  one  fourth  of  a*  mile  north  of  the  corporate  limits  of 
McLeansboro  on  the  same  site  as  the  present  depot  is  located  there, 
the  contract  providing  that  when  this  depot  should  be  built  and 
established  the  company  should  stop  every  passenger  train  at  said 
depot,  within  the  corporate  limits  of  McLeansboro,  or  at  said  pas- 
senger depot  one  fourth  of  a  mile  north  of  the  corporate  limits  of 
McLeansboro. 

Immediately  afterward  the  St.  Louis  &  Southeastern  B.  Co. 
built  and  established  such  passenger  depot  on  the  main  line  at  the 
place  described  one  fourth  of  a  mile  north  of  the  corporate  limits 
of  McLeansboro,  and  since  then  all  passenger  trains  running  on 
said  main  line  have  stopped  at  that  depot. 

After  the  construction  of  the  roads  the  St.  Louis  &  Southeastern 
B.  Co.  became  consolidated  with  other  corporations  in  Kentucky 
and  Tennessee  owning  lines  of  railway  from  Henderson,  Ky.,  to 
Nashville,  Tenn.,  under  the  name  of  the  St.  Louis  &  Southeastern 
B.  Consolidated.  The  last-named  company,  from  July  1, 1872, 
owned  and  operated  a  line  of  railway  extending  from  East 
St.  Louis  by  way  of  Evansville,  Ind.,  to  Nashville,  Tenn.  On 
November  16, 1880,  that  part  of  said  railway  situated  in  the  States 
of  Illinois  and  Indiana  was  sold  under  decree  of  foreclosure  of 
mortgages  against  the  St.  Louis  &  Southeastern  B.  Co.  Consoli- 
dated, and  the  St.  Louis  &  Southeastern  B.  Co.,  William  F.  White- 
house  and  Charles  W.  Opdyke  becoming  the  purchasers,  who,  on 
January  27, 1881,  conveyed  the  railway  so  purchased  by  them  to 
the  Southeast  &  St.  Louis  B.  Co.,  organized  under  an  act  of  the  Gen- 
eral Assembly,  approved  March  1, 1872,  B.  S.  1874,  799;  and  this 
company  leased  the  line  of  railway  so  purchased  and  conveyed  to 
it  to  the  defendant,  the  Louisville  &  Nashville  B.  Co. 

There  are  two  trains  which  run  daily  on  the  Y  track  from  and 
to  the  depot  in  McLeansboro  to  the  depot  on  the  main  line,  one 
fourth  01  a  mile  from  McLeansboro,  and  connect  with  the  two 
through  day  passenger  trains  on  the  main  line  running  from  St. 
Louis  to  Nashville  and  from  Nashville  to  St.  Louis,  and  the  after- 
nooti  train  from  the  depot  last  named  to  the  one  in  McLeansboro 
connects  with  the  train  running  to  Shawneetown.    But  there  are 
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no  night  trains  so  running  to  connect  with  the  two  through  night 
passenger  trains  on  the  main  line.  The  object  of  the  wait  is  to 
require  all  the  passenger  trains  on  the  railroad  to  stop  at  the  depot 
in  McLeansboro. 

The  alleged  obligation  of  the  defendant  to  run  all  its  passenger 
trains  to  the  depot,  within  the  corporate  limits  of  Mcl^ansboro, 
which  it  is  sought  to  have  enforced,  is  claimed  to  be  one  arising 
under  the  contract  made  with  the  St.  Louis  &  Southeastern  B. 
Co.,  and  also  under  the  charter  of  the  Evansville  &  Southern  Illi- 
nois R.  Co.,  of  which  the  former  company, was  the  successor,  by 
consolidation.  By  that  contract  there  was  an  agreement  with  the 
County  of  Hamilton  that  the  St.  Louis  &  Southeastern  R.  Co. 
should  erect  and  forever  maintain  a  depot  within  the  corporate 
limits  of  McLeansboro,  not  exceeding  one  half  mile  from  the  court- 
house, at  which  depot  all  passenger  trains  running  upon  said  rail- 
road should  stop.  We  attach  no  importance  to  the  contract  after- 
ward entered  into  by  the  Countv  Court  of  Hamilton  County, 
whereby  it  attempted  to  release  the  St.  Louis  &  Southeastern  &. 
Co.  from  its  obligation  to  run  all  passenger  trains  to  the  depot 
within  the  corporate  limits  of  McLeansboro.  County  courts  can 
powEM  OF  only  exercise  such  powers  as  are  conferred  by  statute, 
COUNTY  COUBT8.  exprcssly  or  impliedly.  The  county  court  was  author- 
ized by  the  voters  of  the  county,  only  to  make  the  contract  which 
was  entered  into  for  the  running  of  trains  to  the  depot  within  the 
corporate  limits ;  but  it  had  no  authority,  as  we  consider,  express 
or  implied,  to  release  that  contract.  But  although  the  contract 
remained  binding  upon  the  St.  Louis  &  Southeastern  B.  Co.,  it 
constituted  no  lien  upon  the  property  of  the  railroad  company ; 
certainly  as  against  a  purchaser  witliout  notice.  Nor  did  it  attadi, 
in  any  way,  to  the  real  estate  of  the  company  so  as  to  make  it  a 
covenant  running  with  the  land,  which  would  be  binding  on  a  suc- 
ceeding purchaser  of  the  railway. 

By  virtue  of  a  decree  of  foreclosure  of  mortgages  which  had 
been  executed  by  the  company,  the  St.  Louis  &  Southeastern  B., 
together  with  all  its  property,  rights,  and  franchises,  was,  on  the 
16th  day  of  November,  1880,  sold  at  public  auction,  and  White- 


house  and  Opdyke,  the  committee  appointed  by  the 
I0HT8  OF  puBr  Ij^jj^IjqI jgjig  f^i.  ijhat  purpose,  became  the  purchasers 


CHASSBOFBAZZr 
WAY. 


of  the  railway  for  the  sum  of  $6,500,000.  Afterwards 
Whitehouse  and  Opdyke  conveyed  the  railway  so  purchased  by 
them  to  the  Southeast  &  St.  Louis  B.  Co.,  which  had  been  organ- 
ized under  the  general  law  of  the  State  for  the  purpose  of  pur- 
chasing, owning,  operating,  and  maintaining  this  railway,  and  this 
company  leased  the  railway  to  the  defendant.  The  purchaser  at 
the  loreclosure  sale  took  the  railway  free  and  unincumbered  of  this 
personal  contract  which  had  before  been  made  by  the  St.  Louis  & 
Southeastern  B.  Co.  with  the  County  of  Hamilton.    Morgan  Co. 
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V.  ThomaB,  76  111.  120 ;  Wiggins  Ferry  Co,  v.  O.  &  M.  R.  Co.,  94 
111.  83. 

As  said  in  the  former  case,  the  purchaser  deriving  his  title  from 
the  sale  took  what  he  purchased  subject  to  no  liens  or  claims  save 
such,  if  any,  as  were  paramount  to  the  deed  of  trust  g^^^_Qg 
under  which  the  sale  was  made.    We  find  here  no  such  ^^^' 


TIOM      OF     FUB- 
OBABKR  TO 


f)aramount  hen  or  claim,  especially  so,  as  the  purchaser  form  yain>oR*8 
lad  no  notice  of  the  agreement  as  to  running  to  the  to  ruhhimo 
depot.  There  is  no  privity  between  the  St.  Louis  &  **^°* 
Southeastern  B.  Co.  and  this  Southeast  &  St.  Louis  B.  Co.,  under 
which  the  defendant  holds.  The  latter  is  a  wholly  new  and  en- 
tirely distinct  and  independent  corporation  from  the  former.  Li 
the  case  of  Menasha  v,  M.  &  N.  B.  Co.,  52  Wis.  414,  the  railroad 
company  had  entered  into  an  agreement  with  the  Village,  now 
City,  of  Menasha,  that,  in  consideration  of  the  village  issuing  to  the 
company  $60,000  of  its  corporate  bonds,  the  company,  amongst 
Other  things,  agi'eed  that  it  would  not  extend  its  tracl^  and  con- 
nect the  same  within  three  miles  of  its  depot  in  the  Village  of 
Menasha  with  any  other  railway  so  as  to  permit  the  passage  of 
cars  from  one  road  to  the  other.  Afterwards,  and  after  the  rail- 
way company  had  received  the  $60,000  of  bonds,  the  railroad  was 
sold  at  foreclosure  sale,  and  another  railroad  company,  organized 
for  the  purpose,  purchased  it.  The  court  there  says :  "  The  cove- 
nant between  Menasha  and  the  old  company  was  a  personal  con- 
tract, and  binds  only  that  company  and  its  successors  and  assignees 
within  the  restricted  meaning  of  such  words ;  and  a  purchaser  of 
the  property  and  franchises  is  neither  a  successor  nor  assignee,  and 
is  in  no  way  bound  by  the  contracts  of  the  old  company,  except 
when  such  contracts  are  a  lien  upon  its  nroperty,  or  in  some  other 
way  bind  the  property  or  franchise." 

It  is  next  contended  that,  aside  from  contracts,  the  obligation 
which  is  here  sought  to  be  enforced  is  imposed  by  the  ^^^^^^  ^^ 
charters  of  the  St.  Louis  &  Southeastern  B.  Co.,  and  uoationtoruh 
the  Evansville  &  Southern  Illinois  B.  Co.  from  the  use  tSmvi^^ 


of  the  words  "  to"  and  "  from"  in  their  respective  char- 
ters, that  of  the  former  being  to  build  railway  "  thence  to  McLeans- 
boro,  thence  to  Equality,"  etc. ;  and  that  of  the  latter  being  '^  to 
build  a  railway  from  the  Town  of  McLeansboro,"  etc. 

The  conditions  of  running  to  and  from  McLeansboro  did  not  re- 
quire the  railroad  to  come  within  or  to  start  from  within  the  cor- 
porate limits  of  McLeansboro ;  still  less  to  and  from  a  particular 
place  within  such  corporate  limits.  We  consider  that  these  condi- 
tions would  be  satisfied  by  the  railroad  coming  to  or  running  from 
any  point  at  the  boundary  line  of  the  corporate  limits  on  either 
side  of  the  town.  The  prayer  here  is  for  a  writ  of  rrumdamvs 
commanding  the  defendant  company  to  run  all  its  passenger  trains 

to  stop  at  said  depot  in  the  Town  of  McLeansboro  to  receive  or 


u 
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put  ofiE  passengers/'  said  depot  bein^  the  de^t  built  within  the 
corporate  limits  of  McLeansboro^  within  one  third  of  a  mile  of  the 
court-house  there. 

Surely  there  cannot  be  derived  from  these  charter  provisions 
of  running  to  and  from  McLeaiisboro  the  obligation  to  run  trains 
to  this  particular  designated  spot  within  the  corporate  limits  of 
McLeansboro. 

The  writ  prayed  for  must  be  denied. 

MandcMmcs  refused. 

SooTT  and  Scholfield,  JJ.,  dissent. 

Contract  to  run  Trains  to  a  Depot  Is  not  specifically  Enforceable — Ade- 
quate Remedy  by  Action  for  Damages  for  Breach  of  Contracti — ^This  point 
was  decided  ia  City  of  St.  Thomas  o.  Credit  Valley  R.  Co.,  7  Ontario  Rep. 
(Ch.  Diy.)  882.  In  that  case  the  defendants  coyenanted  by  deed  with  the 
plaintifEs,  for  valuable  consideration,  that  all  their  passenser  trains  should 
run  to  and  from  a  small  station  in  C.  street,  in  the  city  of  8.,  for  the  pur- 
pose of  checking  baggage  and  of  accommodating  passengers.  For  about  a 
year  they  ran  the  trains  pursuant  to  their  covenant,  but  subsequently  ceased 
to  do  so.  It  appeared  that  in  order  to  continue  to  perform  the  contract  the 
defendants  would  either  have  to  obtain  running  powers  from  the  C.  8.  R. 
Co.,  who  owned  the  station  in  C.  street,  or  else  to  build  a  new  line  for  a 
considerable  distance,  involving  great  expense  and  difficulty,  the  crossing  of 
two  railways,  and  the  doing  of  such  continuous  daily  acta  as  are  usually  done 
at  a  railway  station  for  passenffers. 

Bddy  that  there  had  been  a  breach  of  the  agreement. 

ffdd,  however,  that,  under  the  above  circumstances,  specific  performance 
could  not  be  granted,  and  the  plaintiffs  must  be  l^t  to  their  remedy  in 


The  opinion  of  the  court  we  print  in  full,  though  as  a  note  in  order  to 
save  space.    It  was  as  follows: 

Fbbgubon,  J. — The  plaintifEs  allege  the  passing  of  their  By-law  number 
176,  the  contents  of  which  sufficiently  appear  in  the  agreement  hereafter  re- 
ferred to,  and  state  that  by  indenture,  bearing  date  the  sixth  day  of  Septem- 
ber, 1881,  the  defendants,  under  their  corporate  seal,  covenanted  and  agreed 
with  the  plaintiffs  as  follows: 

''  Whereas  the  Municipal  Council  of  the  City  of  8t.  Thomas,  by  their  By- 
law number  176,  ratified  by  a  vote  of  the  qualified  electors  of  said  town, 
pursuant  to  the  provisions  of  the  Act  respecting  municipal  institutions, 
granted  a  bonus  of  fifty  thousand  dollars  in  debentures  of  the  said  munici- 
pality to  assist  the  said  company  in  constructing  their  line  of  railway  from 
uigersoU  to  8t.  Thomas. 

'*  And  whereas  it  was  in  and  by  the  said  By-law,  amongst  other  things, 
provided  as  follows:  That  the  debentures  to  be  signed  and  issued  as  afore- 
said shall  be  delivered  by  the  mayor  of  the  said  Town  of  8t.  Thomas  to  the 
trustees  appointed  in  accordance  with  the  provisions  of  the  Act  incorporat- 
ing the  said  Credit  Valley  R.  Co. ;  provided  always  that  the  said  debentures 
shall  not  be  delivered  to  the  trustees  appointed  under  the  said  Act  until  an 
Act  be  passed  by  the  Legislative  Assembly  of  the  Province  of  Ontario  incor- 
porating the  said  Town  of  8t.  Thomas  as  a  city,  extending  the  limits  thereof, 
equalizing  the  taxation  in  the  several  wards  thereof,  changing  the  limits  and 
number  of  the  said  wards,  and  providing  for  the  extension  of  the  water- 
works system  by  laying  a  main  pipe  along  Talbot  8treet,  notice  of  which 
Act  has  been  given  in  uie  Ontario  QaaeUe;  and  until  the  said  company  shall 
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have  given  a  bond  to  the  corporation  providing  that  the  said  railway  shall 
run  from  the  Town  of  Ingersoll  to  the  Canada  Southern  R  at  some  point 
not  more  than  half  a  mile  east  of  the  present  passenger  station  on  the  Canada 
Southern  R  in  the  said  Town  of  St.  Thomas,  and  that  all  the  passenger 
trains  of  the  said  Credit  Valley  R,  Co.  shall  run  to  and  from  a  small  station 
on  Church  Street  regularly  for  the  purpose  of  checking  baggage  and  of  ac- 
commodating passengers;  and  provided,  further,  that  the  said  trustees  shall 
retain  the  said  debentures  when  delivered  to  them,  or  the  proceeds  thereof, 
upon  the  trusts  imposed  by  the  Act  of  Incorporation  of  the  said  Credit  Val- 
ley R  Co.,  and  until  the  line  of  railways  is  constructed  between  the  Town 
of  Ingersoll  and  the  Town  of  St.  Thomas,  and  an  engine  and  train  run  over 
the  road. 

*'  And  whereas  the  said  Act  incorporating  the  said  Town  of  St.  Thomas 
as  a  city,  and  making  other  provisions  as  aforesaid,  has  been  duly  passed  by 
the  Legislative  Assembly  of  the  Province  of  Ontario ;  and  whereas  the  said 
company  has  applied  to  have  said  debentures  issued  and  delivered  to  the 
said  trustees,  and  it  has  become  necessary  that  this  bond  or  covenant  should 
be  duly  executed  and  delivered  to  the  corporation  of  the  City  of  St.  Thomas 
by  the  said  company. 

*'  Now,  therefore,  this  indenture  witnesseth  that,  in  consideration  of  the 
premises  and  of  the  delivery  by  the  said  corporation  of  the  said  debentures 
as  aforesaid,  the  said  the  Credit  Valley  R.  Co.  do  covenant,  promise,  and 
agree  to  and  with  the  corporation  of  the  City  of  St.  Thomas  that  their  rail- 
way will  run  from  the  Town  of  Ingersoll  to  the  Canada  Southern  R.,  at  some 
point  not  more  than  half  a  mile  east  of  the  present  passenger  station  of  the 
Canada  Southern  R.,  in  St.  Thomas  aforesaid;  and  all  the  passenger  trains 
of  the  said  Credit  Valley  R  Co.  will  run  to  and  from  a  small  station  on 
Church  Street  regularly  after  the  said  railway  shall  have  been  opened  for 
traffic  for  the  purpose  of  checking  baggage  and  the  accommodation  of  pas- 
sengers." 

This  document  was  duly  executed  by  the  defendants.  The  debentures 
were  delivered.  The  defendants  built  their  railway  from  Ingersoll  to  the 
Canada  Southern  R,  at  a  point  not  more  than  half  a  mile  east  of  the  passen- 
ger station  of  that  railway,  in  pursuance  of  their  covenant  so  to  ao^  and 
commenced  and  for  some  time  continued  to  run  all  their  passenger  trains  to 
and  from  the  small  station  on  Church  Street  regularly  after  the  opening  of 
their  railway  for  traffic  for  the  purpose  of  checfiug  baggage  and  the  accom- 
modation of  passengers,  as  provided  by  the  agreement.  Subsequently,  how- 
ever, and  in  or  about  the  month  of  August,  1882,  the  defendants  ceased  and 
have  since  discontinued  to  run  all  or  any  of  the  passenger  trains  to  or  (rom 
the  station  on  Church  Street,  and  by  reason  of  this  discontinuance  the  plain- 
tifEs  say  that  they  have  suffered  great  loss  and  damag^e.  They  say  that  they 
were  only  induced  by  the  consideration  of  the  running  of  the  defendants' 
trains  as  covenanted  and  agreed  by  the  aforesaid  indenture  to  grant  to  the 
defendaets  the  said  bonus,  and  without  this  consideration  they  would  not 
have  granted  it;  that  they  have  applied  to  the  defendants  and  requested 
them  to  observe  and  perform  their  agreement  by  running  all  their  passen^r 
trains  to  and  from  the  station  on  Church  Street;  but  the  defendants  wholly 
neglected  and  refused,  and  still  wholly  neglect,  so  to  do;  and  the  plaintiff 
ask  that  the  defendants  should  be  ordered  to  run  all  their  passenger  trains 
to  and  from  this  station  on  Church  Street,  from  and  to  their  line  running 
from  Ingersoll  to  the  Canada  Southern  R,  at  the  point  not  more  than  half  a 
mile  east  of  the  present  passenger  station  of  the  Canada  Southern  R  in  St. 
Thomas,  for  the  purposes  mentioned  in  the  agreement.  They  claim  large 
damages,  and  ask  for  ^neral  relief. 

The  defendants  admit  the  alleged  agreement,  and  say  that  the  station  re- 
ferred to  as  *Hhe  small  station  on  Church  Street"  was,  at  and  before  the 
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making  of  the  agreement,  and  now  is,  the  property  of  the  Canada  Southern 
R.  Co.,  and  was  not  then  and  is  not  fiow  accessible  to  the  locomotives  or 
trains  of  any  other  railway  company  except  oyer  and  along  the  main  track 
of  the  Canada  Southern  R.  Co.  running  from  their  principal  passenger  sta- 
tion westward,  nor  without  the  consent  of  that  company :  that  prior  to  the 
making  of  the  said  agreement  an  agreement  had  been  made  between  the 
defendants  and  the  Canada  Southern  R.  Co.  whereby  the  defendants  were 
authorized  and  permitted  to  unite  their  railway  with  the  Canada  Southern 
Co.  at  their  present  point  of  union,  and  whereby  the  defendants  were  also 
authorized  temporarily  to  run  all  their  passenger  trains  along  the  track  of 
the  Canada  Southern  Co.  from  the  point  of  union  to  the  passenger  station 
of  the  Canada  Southern  Co.,  and  from  thence  westward  to  the  small  station 
on  Church  Street,  and  that  the  plaintifEs  were,  at  and  before  the  making  of 
the  agreement  between  them  and  the  defendants,  and  at  and  before  the  time  of 
the  granting  of  the  bonus,  fully  aware  of  the  precise  nature  of  the  agreement 
or  arrangement  existing  between  the  defendants  and  the  Canada  Southern 
Co.,  and  knew  that  this  agreement  or  arrangement  was  not  of  a  permanent 
character  so  far  as  the  privilege  of  the  defendants  to  run  their  trains  or  to  use 
the  Church  Street  station  was  concerned,  and  that  the  Canada  Southern  Co. 
might  put  an  end  to  this  privilege  at  any  time;  and,  amongst  other  things,  say 
that  the  plaintilb  were  also  then  aware  that  the  Church  Street  station  was 
the  property  of  the  Canada  Southern  Co.,  and  was  built  upon  their  land, 
and  could  only  be  approached  by  running  along  their  track :  and  the  defend- 
ants endeavor  to  make  out  that  the  agreement  relied  on  by  the  plaintiffs  to 
run  the  trains  to  and  from  the  Church  Street  station  was  subject  to  the 
running  of  such  trains  being  stopped  by  the  Canada  Southern  Co.  at  any 
time,  and  that  they,  the  defendants,  were  to  be  excused  from  their  obliga- 
tion to  run  their  trains  to  the  Church  Street  station  in  case  the  Canada 
Southern  Co.  should  at  any  time  withhold  their  consent,  and  the  defendants 
claim  that,  if  necessary,  the  agreement  with  the  plaintiffs  should  be  reformed 
accordingly.  The  defendants  then  say  that  the  Canada  Southern  Co.  notified 
them  that  they  would  not  any  longer  permit  them  (the  defendants)  to  use 
the  Church  Street  station,  or  to  have  running  powers  over  their  track  as  the 
approach  thereto,  and  that  the  Canada  Southern  Co.  have  absolutely  refused 
to  give  them  the  use  of  the  Church  Street  station  or  such  runnin?  power. 
And  the  defendants  claim  that  they  should  not  be  ordered  specifically  to 
perform  their  agreement  or  to  pay  damages  for  the  non-performance  thereof. 

The  plaintiffs  by  a  replication  substantially  deny  what  is  alleged  by  the 
defendants  as  a  reason  for  a  reformation  of  the  agreement  or  for  its  being 
interpreted  as  the  defendants  contend  for,  or  that  it  or  any  part  of  it  was 
subject  to  any  arrangement  between  the  defendants  and  the  Canada  Southern 
Co. 

The  difference  between  the  parties  appears  to  arise  solely  in  respect  of  the 
part  of  the  agreement  in  relation  to  the  running  of  the  passenger  trains  to 
and  from  the  Church  Street  station. 

At  the  trial,  the  agreement  being  admitted,  it  was  also  admitted  that  the 
defendants  did  run  their  trains  to  and  from  this  station,  as  required  by  the 
agreement,  for  a  period  of  about  one  year,  and  that  thev  then  ceased  so  to 
do.  It  was  contended  for  the  plaintiffs  that  the  defendants  so  ceasing  to 
nm  the  trains  was  a  breach  of  the  agreement.  For  the  defendants  it  was 
contended  that  this  was  not  under  the  circumstances  a  breach  of  the  agree- 
ment; and  after  argument  of  the  matter,  I  was  asked  to  decide  it,  which  I 
did  in  a  short  judgment.  This  decision  was  one  in  the  affirmative,  I  being 
of  the  opinion  that  a  breach  of  the  element  was  shown. 

The  defence  then  called  and  examined  a  number  of  witnesses,  and  closed 
their  evidence.  Owing  to  some  remarks  that  fell  from  the  plaintiffs'  counsel 
in  the  early  part  of  the  trial,  it  seemed  to  have  been  unaeratood  that  the 
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plaintifiEs  did  not  really  seek  to  have  a  specific  perf  onnance  of  the  agreement 
ordered.  But  he  (plaintiff'  counsel)  now  said  that  he  would  claim  a  specific 
performance,  and  he  called  the  attention  of  counsel  for  the  defence  to  this, 
saying  that  it  would  perhaps  be  necessary  for  them  to  fflye  some  further 
evidence,  but  that  he  did  not  want  to  give  any  more  eyioence  on  behalf  of 
the  plainti^. 

The  defendants'  counsel  then  said  that,  owing  to  his  understanding  that 
a  specific  performance  was  not  to  be  asked  by  the  plaintiffs,  he  did  not  ex- 
amine his  witnesses  after  the  manner  in  which  he  would  otherwise  have  done, 
and  that  they  or  some  of  them  had  gone  away.  The  ar^^ument  then  took 
place  on  the  understanding  that  if  I  should  be  of  the  opinion  that  the  agree- 
ment— ^tbat  is,  the  part  of  it  that  was  the  subject  of  contention  as  before 
mentioned — was  such  that  specific  performance  of  it  could  or  should  be  or- 
dered, the  defendants  were  to  have  an  opportunity  of  giving  further  evidence 
before  judgment;  but  if  I  were  of  the  opinion  that  this  part  of  the  agree- 
ment could  not  be  ordered  to  be  specifically  performed,  such  additional  evi- 
dence would  of  course  be  unnecessary.  The  plain  tiJSs'  counsel  said  he  could 
not  ask  for  any  judgment  or  decree  but  one  following  the  words  of  the  con- 
tract, that  the  defendants  should  run  all  the  passenger  trains  to  and  from  the 
station  at  Church  Street,  for  the  purpose  of  checking  baggage  and  the  ac- 
commodation of  passengers,  and  he  contended  that  the  case  Lytton  v.  The 
Great  Northern  R.  Co.,  2  K.  &  J.  394,  was  a  case  in  point  in  his  favor.  The 
contract  in  that  case  was  that  the  railway  company  should  make,  form,  and 
construct,  and  thereafter  maintain,  so  long  as  the  same  should  be  a  con- 
venience, a  siding  connected  with  their  raUway  at  B.,  together  with  all  nec- 
essary approaches  thereto,  for  the  reception  and  delivery  of  goods,  wares, 
and  mercnandise,  and  other  matters  and  things  to  and  from  the  surrounding 
neighborhood,  including  the  tenants  upon  the  estate. 

Sir  W.  Pa^  Wood,  in  giving  judgment,  said:  <<The  first  question  is, 
whether  this  is  an  agreement  of  which  this  court  has  jurisdiction  to  direct 
specific  performance.  The  plaiatiff  would  have  thrown  some  difficulty  in  his 
own  way  on  this  point  if  I  had  adopted  his  construction  of  the  agreement. 
I  cannot,  however,  do  so.  He  suggBsts  that  he  is  entitled  not  only  to  have 
the  material  things  mentioned  in  the  agreement  provided,  but  also  to  have 
all  accessory  conveniences,  as  sheds,  and  a  man  to  wait  at  the  siding.  .  .  . 
But  the  bill  asks  that  the  company  may  be  decreed  to  place  there  a  servant 
of  their  own  to  attend  and  receive  the  goods;  and  I  should  have  had  great 
difficulty  in  enforcing  such  an  obligation  as  that  for  all  time  against  the 
company,  supposing  it  to  be  contemplated  by  the  contract.  But  the  words 
refer  to  a  material  thing  only."  Further  on  the  learned  Judge  says:  ''The 
plaintijS  claims  to  have  sheds,  and  one  of  the  company's  porters  constantly 
m  attendance.  As  to  these  I  see  nothing  in  the  agreement,  and  if  there 
were  any  such  stipulation  as  the  last  it  would  be  difficult  to  decree  a  specific 
performance  of  it."  In  that  case  the  work  that  was  contracted  to  be  done 
was  ordered  to  be  performed  and  nothing  more,  and  when  one  considers 
what  the  running  of  the  passenger  trains  in  this  case  for  the  purposes  stated 
involves,  I  do  not  think  that  that  case  is  any  authority  at  all  for  ordering 
what  the  plaintiffs  ask. 

The  plamtifb  also  relied  upon  the  case  The  Corporation  of  the  Township 
of  Wallace  v.  The  Great  Western  R.  Co.,  8  A.  R.  44.  There  the  station  had 
been  built  according  to  the  contract,  and  the  question  was,  whether  the 
mere  erection  of  the  station  building  was  a  performance  of  the  agreement. 
It  was  held  that  it  was  not,  and  the  order  was  as  to  stopping  trains  at  the 
ttation.  I  cannot  but  think  that  case  materially  different  from  the  present 
ease,  and  not  an  authority  for  what  the  plaintifb  ask.  Nor  do  I  think  the 
case  Colton  «.  Rookledge,  19  Gr.  121,  also  relied  on,  is  authority  for  what 
the  plaintiff  ask. 
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For  the  defendants  it  was  stated  at  the  bar  that  there  was  no  case  in 
which  a  company  had  been  ordered  to  build  a  railway  or  to  run  their  trains 
upon  one  already  built,  and  I  have  not  found  what  I  consider  to  be  such  a 
case.  From  the  circumstances  that  appear  it  is,  I  think,  beyond  doubt  that 
in  order  to  perform  what  is  asked  by  the  plaintiffs,  either  running  powers 
would  have  to  be  obtained  from  the  Canada  Southern  R.  Co.,  or  a  new  line 
of  road  built  by  the  defendants  for  a  considerable  distance,  and  at  a  very 
great  expense  indeed,  and  would  inyolve  the  crossing  of  two  other  railways. 
It  would  also  inyolve  the  keeping  of  servants  and  the  doin^  of  continuous 
daily  acts,  such  as  the  providing  and  selling  of  tickets,  providing  checks  for 
baggage,  and  the  doing  continuously  of  all  those  things  that  are  usually 
done  at  a  railway  passenger  station.  The  case  Powell  DufEryn  Steam  Coal 
Co.  «.  Taff  Yale  R  Co.,  9  Ch.  881,  seems  to  show  that  in  such  a  case  the 
court  should  not  interfere  by  injunction.  That  was  a  case  under  the  Rail- 
way Clauses  Act,  1845,  and  Lord  Justice  James  says,  at  page  885:  '<  Where 
what  is  required  is  not  merely  to  restrain  a  party  from  doing  an  act  of  wrong, 
but  to  oblige  him  to  do  some  continuous  act  involving  labor  and  care,  the 
court  has  never  found  its  way  to  do  this  by  injunction."  It  appears  to  me 
that  the  case  Blackett «.  Bates,  1  Ch.  117,  and  many  other  cases  of  the  same 
character,  are  against  the  plaintiffs*  contention. 

The  matter  to  be  determined  is  not  at  all  free  from  difSculty.  After,  how- 
ever, having  examined  a  large  number  of  cases  on  the  subject,  and  giving  it 
the  best  consideration  I  can,  I  am  of  the  opinion  that  the  specific  perform- 
ance asked  for  by  the  plaintiffs  cannot  be  granted,  and  that  the  plaintiffs 
must  be  left  to  obtain  such  damages  as  they  may  be  able  to  show  they  have 
sustained  by  reason  of  the  breach  of  the  agreement  that  has  been  before 
mentioned. 

The  reference  will  be  to  the  Master  at  St.  Thomas.  The  costs  of  the  suit 
will  be  reserved  till  after  the  report.  Further  diiections  also  reserved. 
St  Thomas  v.  Credit  Valley  B.  Co.,  7  Ont.  882. 
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MOLLOY. 

(Advance  Ocae^  Texa%,    Natmbm'^  1885.) 

In  a  suit  for  damages  for  removing  a  railroad  depot  from  the  location  in 
which  it  has  been  for  years,  evidence  of  damage  by  loss  of  custom,  reduction 
in  rents,  and  damage  to  the  property  for  hotel  purposes  is  admissible  to 
prove  the  depreciation  in  the  value  of  property. 

In  so  far  as  the  rules  of  evidence  are  concerned,  whether  the  depreciation 
in  the  value  of  property  results  from  the  violation  of  a  contract,  or  from  the 
violation  of  a  right  existing  without  contract  by  an  act  termed  a  tort,  mat- 
ters not. 

When  a  permanent  injury  to  the  use  of  real  property  is  shown  to  have  re- 
sulted from  the  unlawful  act  of  another,  it  is  proper  for  the  ovmer  to  show 
the  depreciation  in  the  rental  value,  diminution  in  business  to  which  the 
proper^  is  adapted,  or  diminution  in  other  like  things  resulting  from  the 
unlawful  act. 
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If  the  case  depends  on  acts  done  on  the  faith  of  acts  and  declarations  of 
the  railroad,  or  its  agents,  whose  authority  to  act  is  not  questioned,  it  was 
not  important  whether  plaintiff  bouehtthe  lots  on  which  he  built  at  the  time 
the  railroad  contracted  to  establish  and  maintain  its  depot  at  the  place 
named,  or  subsequently,  for  the  contract  and  the  maps  maae  and  exhibited 
were  standing  and  continuing  declarations  of  the  railroad's  intention  to  ful- 
fil its  contract. 

It  is  not  error  for  the  court  to  charge  the  affirmatiye  of  uncontroverted 
facts  in  evidence. 

Appeal  from  Navarro  Oountv. 
Frosty  Ba/rry  <&  Zee  for  appellant. 
Simkins  ds  JSfeblett  for  appellee. 

In  1871,  when  appellant's  road  was  approaching  Corsicana,  W. 
G.  Yeal,  its  agent,  went  to  Corsicana,  to  perfect  plans  for  the  lo- 
cation of  a  depot  and  to  procure  donations.  The  citizens  refused 
to  make  donations  until  the  precise  location  of  the  depot  was  de- 
termined upon.  The  survey  was  made,  the  location  agreed  upon, 
and  Yeal  thereupon  executed  the  following  instrument  in  writing: 

"  THE  STATE  OP  TEXAS. 
**  County  of  Navarro. 
'<  Enow  all  mbn  by  thbsb  fbbsbktb:  That  from  and  after  this  date  a 
depot  for  the  Houston  &  Texas  Central  R.  is  permanently  located  at  or 
near  the  ground  designated  by  Mr.  Harris,  assistant  engineer  of  said  rail- 
road, on  tne  640  acres  of  land  donated  to  said  road  by  Uie  citizens  of  Cor- 
sicana  and  vicinity.    Said  survey  joins  said  town  of  Corsicana. 

"  W.  G.  Vbal, 
**  Agent  for  said  Road. 
**  April  8,  1871." 

The  location  was  designated  by  Harris  between  stations  552  and 
554. 

On  June  27, 1871,  A.  Groesbeck,  then  vice-president  of  the 
company,  executed  the  following  written  instrument : 

*'  Houston,  Texas,  June  27,  1871. 
'^The  Houston  &  Texas  Central  R.  Co.  obligates  itself  hereby  to  estab- 
lish a  depot  on  the  line  of  its  road  according  the  best  survey  made  by  F. 
Harris,  engineer  of  the  company,  and  at  or  near  the  place  between  sta- 
tions 562  and  954  pointed  out  by  the  said  Harris  on  the  tract  of  640  acres  of 
land  on  the  east  side  of  and  adjoining  the  town  of  Corsicana,  tendered -by 
the  citizens  of  Corsicana  through  their  committee,  Alexander  Beaton,  chair- 
man, together  with  sundry  other  tracts  of  land  and  lots  of  ground  according 
to  the  letter  bearing  date  March  29,  1871,  of  the  chairman,  and  list  of  the 
lands  and  lots  of  ground  mentioned,  and  the  plot  descriptiye  of  same,  which 
depot  shall  be  established  as  soon  as  the  track  of  the  road  is  built  on  said 
tract  of  640  acres  of  land,  provided  good  and  sufficient  deeds  of  conveyance 
are  first  made  and  delivered  to  W.  J.  Hutchins,  W.  R  Baker,  F.  A.  Rice  and 
A.  Groesbeck,  trustees  appointed  by  agreement  dated  March  22,  1868,  for 
the  said  land  and  lots  of  ground. 

'^HouBTOH  &  Tbxas  Cbktral  Railway  Co. 

"  By  A.  QB0E3BBCK,  V.  P." 
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The  road  was  bnilt  during  the  same  year,  and  a  depot  established^ 
and  the  necessary  buildings  erected  at  the  point  agreed  upon. 
Appellant  placed  on  record  a  map  of  the  64:0-acre  survey  referred 
to  m  the  above  contract,  which  map  shows  the  location  of  the 
depot  at  the  point  agreed  upon. 

After  the  road  liad  reached  Coi*sicana  and  was  in  operation, 
and  after  appellant  had  established  and  erected  its  depot,  appellee 
purchased  from  appellant  certain  lots  near  said  depot,  on  which  he 
erected  a  hotel  building,  and  subsequently  removed  there,  and  has 
done  business  there  ever  since.  Tue  lots  were  sold  by  the  local 
agent  of  the  company,  who  told  appellee  at  the  time  that  the  depot 
was  permanent,  and  would  never  oe  moved,  and  appellee  says  it 
was  on  the  faith  of  this  representation  that  he  purchased. 

The  depots,  both  freight  and  passenger,  remained  where  first 
built  until  some  time  during  the  year  1881.  The  Texas  &  St. 
Louis  B.  Co.  constructed  its  road  into  Corsicana,  intersect- 
ing appellant's  road  at  a  point  two  blocks  south  of  its  depot. 
Soon  afterward  a  house  was  erected  by  the  two  companies,  at  this 
intersection,  for  a  union  depot,  and  appellant's  offices  were  removed 
there,  and  its  passenger  business  has  since  that  time  been  done  there. 

This  suit  was  brought  and  judgment  rendered  for  $5000. 

The  fourth  special  instruction  asked  by  defendant  was  to  the 
effect  that,  in  order  for  the  "  Veal  contract "  to  bind  defendant  by 
estoppel,  it  must  be  shown  that  the  plaintifE  purchased  at  the  time 
of  the  making  of  said  contract  induced  thereby.  That  a  purchase 
by  him  after  said  contract  was  made  and  not  contemplated  in  the 
contract  when  it  was  made,  would  be  no  estoppel,  and  plaintiff 
could  not  recover ;  and  also  that  any  representation  made  to  plain- 
tiff as  to  the  permanency  of  said  depot  at  the  time  of  his  purchase, 
and  by  which  he  was  induced  to  purchase,  must  be  shown  to  have 
been  made  by  one  having  authority  so  to  do  in  order  to  bind  the 
defendant." 

The  third  paragraph  of  the  charge  of  the  court  complained  of 
reads : 

'^  As  to  the  construction  of  the  agreement,  or  contract,  between 
the  citizens  of  Corsicana  and  defenoant,  which  has  been  introduced 
in  evidence,  you  are  instructed  that  for  any  breach  or  violation  of 
the  same,  by  a  removal  of  said  passenger  depot,  defendant  would 
be  liable  for  any  actual  damans  caused  thereby.  Therefore  if  you 
believe,  from  the  evidence,  that  plaintiff  was  one  of  the  citizens 
concerned  in  said  contract,  and  that  defendant  committed  a  bneach 
or  violation  of  the  same,  by  removing  the  passenger  depot  from 
the  place  designated,  and  that  plaintiff  was  induced  by  reason  of 
the  terms  of  said  contract  as  to  tne  location  and  establishment  and 
maintenance  of  said  depot  at  said  place,  and  by  the  representations 
of  defendant,  or  its  agents,  to  purckase  the  lots  specified  in  his  peti- 
tion, and  to  erect  this  hotel  building  on  the  same,  and  that  he  did 
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erect  said  hotel,  and  has  incurred  or  snfEered  loss  and  damage  in 
the  depreciation  of  the  value  of  said  property  by  reason  of  such 
breach  or  violation  in  the  removal  oi  said  passenger  depot,  you 
should  find  for  plaintiff  and  against  defendant  for  such  actual 
damage  as  he  has  thereby  sustained." 
With  this  statement  the  opinion  may  be  fully  understood. 

Statton,  J. — ^None  of  the  assignments  of  error  presented  -in  the 
brief  of  counsel  question  the  ri^ht  of  the  appellee  to  recover  dam- 
ages for  the  depreciation  in  value  of  his  property,  caused  by  the 
removal  of  the  depot  from  the  place  at  whicn  by  contract  it  was 
originally  placed.  There  were  but  two  claims  for  damages  asserted 
in  the  pleadings.  One  for  the  recovery  of  $750,  al-  ^^^^^^ 
leged  to  have  oeen  paid  by  the  appellee  on  the  land  depStJ^am-*^' 
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Which  the  appellant  received  as  the  consideration  for 
its  promise  to  establish  and  maintain  its  depot  at  the  designated 
place.  The  other  for  the  depreciation  in  the  value  of  the  property 
of  the  appellee,  caused  by  the  removal  of  the  depot.  The  former 
was  expressly  withdrawn  or  abandoned  on  the  trial,  and  the  jury 
was  so  informed  by  the  charge  of  the  court. 

The  first,  second,  third,  fourth,  fifth,  and  sixth  assignments  of 
error  relate  to  the  same  question,  will  be  considered  Assioinaimor 
together,  and  are  as  follows :  ■■^*- 

1.  "  The  court  erred  in  allowing  the  plaintiflE  to  testify  as  to  his 
damage  by  loss  of  custom,  reduction  in  rents,  and  damage  to  the 
property  for  hotel  purposes,  over  defendant's  objection  that  it  was 
irrelevant  and  immaterial." 

2.  ^^  The  court  erred  in  refusing  to  strike  out  all  the  testimony 
introduced  by  plaintiff  upon  the  reduction  in  the  value  of  rents, 
the  loss  of  custom,  etc,  the  plaintiff  having  withdrawn  said  issues 
from  the  jury." 

3.  "  The  court  having  allowed  evidence  as  to  reduction  in  the 
value  of  rent,  the  loss  of  custom,  damage  to  property  for  hotel  pur- 
poses,  etc.,  over  defendant's  objection,  should  not  have  allowed 
plaintiff  to  reap  the  benefit  of  such  illegal  testimony,  and  at  the 
same  time  attempt  to  defeat  the  defendant's  exception  thereto  by 
withdrawing  said  issues  from  the  jury,  while  the  evidence  intro- 
duced was  allowed  to  remain  and  be  considered  by  them." 

4.  "  The  court  erred  in  refusing  to  charge  the  jury,  as  requested 
by  defendant,  that  they  should  not  consider  the  evidence  as  to  the 
depreciation  in  rent,  the  loss  of  custom,"  etc. 

5.  ^^  The  court  eiTcd  in  paragraph  four  of  its  charge  in  stating 
to  the  jury  that  in  considering  the  depreciation  in  value  of  the 
property  in  question  they  should  take  into  consideration  the  evi- 
qence  as  to  loss  in  rents  and  loss  in  custom,  etc.,  because  the  loss 
of  custom  and  loss  in  rents  are  not  elements  of  damage,  nor  are 
they  admissible  in  proof  from  which  to  assess  the  damage  to  the 
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property  itself,  and  also  because  said  charge  is  on  the  weight  of 
evidence." 

6.  ^'  The  court  erred  in  allowing  testimony  to  show  the  depre- 
ciation of  the  property  in  question  K>r  the  particular  use  of  a  hotel." 

The  evidence  to  wnich  objection  was  made  is  thus  fairly  stated 
in  brief  of  counsel : 

"  W.  G.  Veal,  agent  of  the  company  in  locating  the  depot,  testi- 
BvmraioB  OB-  fiod :  ^  Lots  contiguous  to  the  depot  are  more  valuable 
jwjTBD  TO.  ijJj^q  others  for  hotels,  restaurants,  saloons,  etc.,  and  a 
change  of  the  depot  necessarily  depreciates  the  property  in  value. 
The  Tots  purchased  by  plaintiff  were  the  best  hotel  lots  on  the  map 
(railroad  map) ;  the  passenger  depot  was  established  immediately  in 
tront  of  the  hotel.'  '^ 

^'MoUoy  testified  that  he  bought  the  lots  as  hotel  lots;  the 
building  was  erected  entirely  for  hotel  purposes,  and  could  not  be 
changed  to  any  other  business  without  great  change  in  the  build- 
ing, involving  great  outlay,  and  if  changed  into  stores  there  would 
have  been  no  demand  for  them,  owing  to  the  fact  that  there  is  no 
travel  or  business  on  said  street ;  that  liis  hotel  is  not  accessible  to, 
nor  can  it  be  seen  from,  the  present  depot.  That  before  removal 
he  received  $125  per  month  and  board  for  four,  worth  $100 ; 
saloon  worth  $70  and  two  extra  rooms  at  $25  each ;  total,  $345. 
that  immediately  after  the  removal  his  rent  fell  to  $100  per  month 
and  board  for  two  at  $50 ;  saloon  at  $30,  and  rooms  at  $40  ;  total, 
$230 ;  while  at  the  time  of  trial  it  had  fallen  to  $75  per  month  ; 
saloon  $8 ;  $20  for  the  two  rooms ;  total,  $103.  That  he  was 
damaged  by  the  removal  33^  per  cent  of  the  value  of  the  property. 
That  his  property  was  worth  $15,000,  and  since  the.  removal  worth 
$10,000. 

"  A.  Eeaton  and  James  Kerr  testified  they  dealt  in  city  property 
a  great  deal ;  didn't  own  hotels  or  know  much  about  keeping  one, 
but  from  their  judgment  in  real  estate  the  property  had  depre- 
ciated 33^  per  cent. 

'^  B.  C.  !Beale  testified  that  as  long  as  the  depot  was  unchanged 
the  MoUoy  House  was  the  best  paying  property  in  the  city ;  that 
though  other  good  hotels  were  in  the  city,  tne  Molloy  House,  from 
its  peculiar  location  immediately  in  front  of  the  depot,  had  the 
'  bulge  '  on  the  trade,  and  got  nearly  all  the  transient  trade,  which 
is  always  cash  ;  that  he  boarded  there  awhile  and  had  a  good  idea 
of  the  business ;  that  now  all  the  transient  trade  was  cut  off,  and 
the  hotel  was  out  of  the  line  of  travel  and  trade  by  reason  of  the 
removal  three  blocks  off ;  that  the  Molloy  building  is  only  fit  for 
a  hotel  and  built  for  that  purpose.  It  would  involve  a  large  out- 
lay to  make  it  anything  else,  and  then  the  rents  would  be  too  low 
to  pay  investment.  That  he  was  well  acquainted  with  the  real- 
estate  values  in  Corsicana  before  and  since  removal.  That  the 
value  of  all  property  on  Collin  street  had  been  affected  by  the  re^ 
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moval  of  the  depot.    That  he  would  fiz  the  depreciation  of  plain- 
tiff's property  at  60  per  cent." 

The  action  of  the  conrt  referred  to  in  the  third  assignment  of 
error  is  thus  fairly  stated  in  brief  of  counsel : 

^^  Plaintiff  was  permitted  to  introduce  testimony  as  to  his  loss  of 
custom,  the  depreciation  of  his  rent,  etc.,  over  the  objection  of  de- 
fendant, to  which  exceptions  were  saved.  After  the  evidence  was 
closed,  all  this  testimony  bein^  before  the  jury,  plaintiff's  counsel 
arose  and  stated  to  the  court  that  they  reli^  solely  on  the  question 
of  depreciation  in  the  value  of  the  property,  and  did  not  claim 
anything  for  loss  of  custom  or  for  the  suoscription  paid.  Defend- 
ant objected  to  the  withdrawal  of  the  issues  (loss  of  custom,  etc.), 
because  it  gave  the  plaintiff  the  advantage  of  getting  his  testimony 
before  the  jury,  to  influence  it,  and  then,  in  order  to  cure  the 
error  in  the  supreme  court,  withdrawing  the  issue  under  which 
said  testimony  had  been  introduced,  thus  making  a  different  record 
on  appeal.  The  court  overruled  the  objection  and  allowed  plain^ 
tiff  to  withdraw  the  issues,  to  which  defendant  excepted. 

"  Defendant  then  moved  the  court  to  strike  out  all  the  testimony 
on  the  question  of  loss  of  custom,  depreciation  in  rents,  etc.  The 
court  refused  the  motion  and  defendant  again  excepted.  Defend- 
ant next  asked  the  court  to  charge  the  jury  that  it  should  not  con- 
sider any  evidence  in  the  case  as  to  loss  of  custom,  depreciation  in 
rent,  or  payment  of  his  subscription  to  defendant  by  plaintiff,  but 
only  the  single  question  of  the  depreciation  in  the  value  of  the 
property  itself,  resulting  from  the  removal  of  the  depot.  The 
court  refused  the  charge,  and  defendant  again  excepted.'' 

The  court  charged  the  jury  as  follows :  "  The  only  issues  of /act 
for  you  to  deteimine  are  as  to  whether  or  not  the  property  speci- 
fied in  plaintiff's  petition  has  been  depreciated  in  value  by  the  re- 
moval of  the  passenger  depot  as  specified  and  alleged  in  said 
petition,  and  if  so,  the  amount  of  sucn  depreciation ;  and  in  deter- 
mining the  question  of  depreciation  you  will  consider,  from  the 
evidence,  only  such  depreciation,  if  any,  which  was  caused  by  the 
removal  of  said  passenger  depot,  and  from  no  other  cause.  In 
considering  said  question  you  are  instructed  that  you  can  take  into 
consideration  the  evidence  as  to  loss  in  rents  or  loss  in  custom,  if 
any,  after  said  removal,  only  for  the  purpose  of  estimating  the 
value  of  the  property  before  and  after  said  removal,  and  for  no 
other  purpose." 

"If,  therefore,  you  believe  from  the  evidence  that  there  was  de- 
preciation in  the  value  of  said  property,  caused  by  said  removal, 
you  should  find  for  plaintiff  and  against  defendant  for  the  amoupt 
of  same,  and  the  measure  of  damans  is  the  difference  between 
the  value  of  the  property  before  and  after  the  removal,  and  caused 
by  the  same,  to  be  estimated  by  you  from  the  evidence  under  the 
instructions  herein  given." 
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"  If,  however,  you  believe  from  the  evidence  that  said  property 
has  not  decreased  in  valne ;  or,  if  it  has,  such  decrease  was  not 
caused  by  the  removal  of  said  depot,  but  by  some  other  cause,  such 
as  the  general  depreciation  in  value  in  Corsicana,  or  the  erection  of 
other  and  more  commodious  hotels,  or  any  other  cause  other  than 
the  removal  of  said  depot,  you  will  find  for  defendant." 

From  the  statement  thus  made  it  clearly  appears  that  the  court 
below  was  of  the  opinion,  and  ruled,  that  the  evidence  referred  to 
in  the  firet,  second,  and  third  assignments  of  error  was  admissible 
to  prove  the  depreciation  in  the  value  of  the  propeity,  and  we  see 
no  reason  to  doubt  the  correctness  of  this  conclusion. 

It  matters  not,  in  so  far  as  the  rules  of  evidence  are  concerned, 
whether  the  depreciation  in  the  value  of  property  re- 
o]?SS>racBOF  s^lts  from  the  violation  of  a  contract  which  is  but  the 
of^raonan  evidence  of  a  right,  and  its  extent,  or  from  the  viola- 
tion of  a  right  existing,  without  contract,  b^  an  act 
which  in  law  is  termed  a  tort  The  same  evidence  is  admissible  in 
the  one  case  as  in  the  other,  to  show  the  injury  and  its  extent. 

The  value  of  property  is  largely  affected  by  the  use  to  which  it 
is  appropriated,  and  to  which  it  is  applied,  and  proof  which  shows 
that  by  the  act  of  another  anything  necessary  to  ito  advantageous 
use  has  been  unlawfully  withdrawn,  tends  to  show  that  its  value  is 
depreciated  in  the  hands  of  its  owner,  or  of  any  other  person. 

when  a  permanent  injury  to  the  use  of  real  property  is  shown 
to  have  resulted  from  the  unlawful  act  of  another,  it  is  proper  for 
the  owner  to  show  the  depreciation  in  the  rental  value,  diminution 
of  the  business  to  which  the  property  is  adapted,  or  diminution  in 
other  like  things  resulting  irom  the  unlawful  act ;  for  all  these 
things  but  tend  to  show  the  depreciation  in  the  value  of  the  thing 
itself,  which  must  depend  on  those  things  that  alone  give  value  to 
property. 

The  rule  of  evidence  applicable  to  this  class  of  cases  is  illustrated 
by  many  adjudicated  cases.  Park  v.  Railroad  Co.,  43  Iowa,  640 ; 
Stetson  V.  Faxon,  19  Pick.  161 ;  St.  L.  V.  &  T.  H.  R.  v.  Capps, 
67  111.  613 ;  St.  John  v.  The  Mayor,  13  Howard's  Practice  Rep. 
532;  Bonner  v.  Wellborn,  7  Georgia,  310;  Dickenson  v.  Inhabi- 
tants, 13  Gray,  558 ;  Denint  v.  Wiltsie,  9  Wendell,  326 ;  I.  0.  R.  v. 
Grabill,  50  111.  246;  Watterson  v.  Railroad  Co.,  74  Pa.  St.  217. 

What  has  already  been  said  is  applicable  to  the  fourth,  fifth,  and 
sixth  assignments  of  error. 

The  seventh  assignment  of  error  is :  ^'  The  court  erred  in  refus- 
ing special  charge  number  one  asked  by  the  defendant,  to  the  effect 
that  in  estimating  the  damage  that  produced  by  other  causes  than 
the  removal,  as  by  the  erection  oi  other  hotels,  building  of  the 
Narrow  Gauge  depot,  etc.,  should  not  be  considered." 

We  are  of  the  opinion  that  the  appellant  had  the  full  benefit  of 
the  charge  referred  to  in  this  assignment,  by  the  charge  given  by 
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the  conrt  and  quoted  above.  The  charge  given  must  have  been 
understood  to  inform  the  lory  that  it  conld  not  find  in  favor  of  the 
plaintiS  for  any  decrease  in  the  value  of  his  property  not  solely  the 
result  of  the  removal  of  the  depot.  This  was  all  the  defendant 
was  entitled  to.  The  charge  ^ven  may  be  construed  to  mean  that 
if  the  property  had  been  diminished  in  value  by  the  removal  of 
the  depot,  yet,  if  it  had  also  been  diminished  in  value  by  some 
other  cause,  then  the  plaintiff  is  not  entitled  to  recover  on  account 
of  the  illegal  act.  If  so  construed,  the  defendant  cannot  complain 
of  the  charge.  We  think  it  unlikely,  however,  that  the  jury  was 
in  any  manner  misled  by  the  charge. 

We  do  not  understand  that  the  plaintiff  sets  up  or  relied  upon 
an  estoppel  mpais^  but  understand  that  he  bases  his  right  to  re- 
cover on  the  violation  of  a  contract  supported  by  a  sstoftil  n 
valuable  .consideration  to  which  he  was,  in  effect,  a  '^* 
party,  which  made  it  the  duty  of  the  defendant  to  construct  and 
maintain  its  depot  at  a  certain  place. 

But  if  his  case  depended  on  acts  done  on  the  faith  of  the  acts 
and  declarations  of  the  defendant  and  its  agents,  of  whose  au- 
thority to  act  no  question  can  fairly  arise,  then  we  do  not  see  that 
it  was  important  whether  plaintiff  bought  the  lots  on  which  he 
built,  at  the  time  the  defendant  contracted  to  establish  and  main- 
tain its  depot  at  the  place  named,  or  subsequently,  for  that  con- 
tract, and  the  maps  made  and  exhibited  were  standing  and  continu- 
ing declarations  of  the  intention  of  the  defendant  to  do  what  it 
hiS  contracted  to  do.  Therefore  the  court  did  not  err  in  refusing 
the  fourth  charge  asked. 

We  are  of  the  opinion  that  the  third  paragraph  of  the  charge 
ffiven  did  not  assume  that  any  fact  existea  about  which  there  could 
be  any  controversy  under  the  evidence. 

If  the  court,  however,  had  assumed  that  by  the  terms  of  the 
contract  defendant  was  bound  to  establish  and  maintain  a  passen- 

fer  depot  at  the  place  named  in  the  contract,  and  that  the  depot 
ad  been  at  established  and  subsequently  removed,  there  would 
have  been  no  error  in  this,  for  the  imcontroverted  evidence  showed 
these  facts  to  be  true* 

The  verdict  of  the  jury  does  not  appear  to  be  in  any  respect 
contrary  to  the  evidence,  nor  does  it  appear  to  be  excessive. 
The  judgment  of  the  court  below  will  be  affirmed. 
Affirmed. 

Depot  placed  upon  Land  by  Consent  of  Owner  Is  not  t  Fixture  and  may  be 
removed  by  Railway  Company. — Where  the  owner  of  land  verbally  consented 
that  the  plaintiff  company  might  erect  a  depot  thereon  for  railroad  business, 
it  was  hdd  that  th*e  structure  did  not  become  a  part  of  the  freehold  and  the 
plaintiff  had  the  right  to  remove  it.  Western  North  Carolina  R  Ck>.  «.  D^, 
90  N.  0.  110.  The  court  in  deciding  this  case  said,  jmt  Merrimon,  J. :  The 
ffeneral  role  of  law  is,  that  buildings  and  other  structures  erected  on  land 
for  the  better  enjoyment  of  it  become  identified  with,  part  of,  and  go  with 
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the  land,  and  the  tenant  has  no  right  at  any  time  to  xemove  them.  An- 
ciently  the  law  waa  more  strict  in  respect  to  making  things  erected  upon 
and  attached  to  the  land,  directly  or  indirectly,  a  part  of  the  freehold  than 
in  more  modem  times.  As  civilization  has  advanced,  and  trade,  the  me- 
chanic arts,  and  other  industries  have  multiplied  and  increased  in  develop- 
ment, and,  correspondingly,  in  their  necessities  and  wants  of  reasonable 
convenience,  there  has  b^n  a  growing  relaxation  of  the  strict  rule  of  law 
mentioned  in  their  favor. 

It  is  the  policy  of  the  law  to  encourage  trade,  manufactures,  and  transpor- 
tation, by  affording  them  all  reasonable  facilities.  Buildings,  fixtures,  ma- 
chinery, and  such  things,  certainly  intended  and  calculated  to  promote  them, 
are  treated,  not  as  part  of  the  land,  but  distinct  from  it,  belonging  to  the 
tenant,  to  be  disposed  of  or  removed  at  his  will  and  pleasure.  Hence,  if  a 
house  or  other  structure  is  erected  upon  land  only  for  the  exercise  of  trade 
or  the  mixed  purpose  of  trade  and  agriculture,  no  matter  how  it  may  be  at- 
tached to  it,  it  belongs  to  the  tenant,  and  may  be  removed  by  him  during 
his  term,  and,  in  some  classes  of  cases,  after  it  is  ended;  though  the  tenant, 
after  his  term  is  over,  would,  in  going  back  upon  the  land  to  get  his  prop- 
erty, be  gtiilty  of  a  trespass  in  going  on  the  luid,  and  only  in  that  respect, 
the  property  would  remain  his. 

The  exceptions  to  the  general  rule  pointed  out  above  are  well  settled,  and 
the  practical  difficulty  in  any  case  arises  in  pointing  out  when  the  general 
rule,  or  the  exception,  applies.  The  exception  does  not  depend  upon  the 
character  of  the  structure  or  thing  erected,  or  whether  it  is  built  of  one 
material  or  another,  or  whether  it  be  set  in  the  earth  or  upon  it,  but  whether 
it  is  for  the  purposes  of  trade  or  manufacture,  and  not  intended  to  become 
identified  with  and  part  of  the  land ;  this  is  the  test.  Citing  Pemberton  «. 
King,  2  Dev.  376;  Moore  v,  Valentine,  77  N.  C.  188;  Olives  v.  Howe,  3 
Smith's  L.  C.  99,  and  notes;  Van  Ness  «.  Packard,  2  Pet  187;  Taylor  on 
L.  and  T.,  {{  644,  645,  646;  Arch.  L.  and  T.  866. 


OSBOBNB  et  al* 
V. 

Fanning. 

(Adwmee  Cam,  Nm  York.    Jum  1,  1886.) 

• 

The  construction  and  maintenance  of  a  street  railway  by  an  individual  or 
corporation  without  legislative  authority  constitute  a  public  nuisance,  and 
subject  such  individual  or  corporation  to  an  action  in  favor  of  any  person 
sustaining  special  injury. 

The  defendant  corporation  has  maintained  and  operated  a  street  railway 
since  1875  for  the  transportation  of  freight  in  connection  with  its  private 
business  under  a  contract  with  a  street  railway  company,  which  had  formerly 
operated  said  railway  as  a  branch  line.  HM,  that  the  contract  is  no  defence 
to  an  action  by  an  abutting  property  owner;  and  that  the  transfer  of  the 
franchise  of  the  street  railway  company  as  a  common  carrier  for  the  purpose 
of  enabling  the  grantee  to  operate  the  road  for  private  purposes  was  mvalid. 
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Appeal  from  judgment  of  general  term,  Fifth  department, 
affirming  an  interlocutory  judgment  entered  upon  a  decision  ren- 
dered at  the  Cayuga  special  term  upon  a  trial  by  the  court  with- 
out a  jnry. 

H,  V,  jBxHckmd  and  D.  Wright  for  appellants. 

S.  E.  Payne  for  appellee. 

Andbews,  J. — ^The  defendant  D.  M.  Osborne  &  Oo.,  a  manu- 
facturing corporation,  from  1875  to  the  commencement  of  this 
action  maintained  and  operated  a  street  railroad  in  the  city  of  Au- 
burn, from  a  point  near  the  New  York  Central  R.,  facts. 
and  thence,  tnrough  Garden  and  other  streets  in  said  city, 
to  its  manufacturing  establishment  on  Mechanic  street,  exclusively 
for  the  transportation  of  machines  manufactured  by  the  corpora- 
tion, and  for  other  freighting  purposes  connected  with  its  business, 
by  means  of  ordinary  freight  cars,  owned  by  the  corporation,  which 
from  1875  to  1879  were  drawn  by  horses,  and  afterwards  by  a 
dummy-engine,  also  provided  and  owned  by  it.  The  D.  M. 
Osborne  &»  Co.  corporation  succeeded  to  the  business  of  the  firm 
of  D.  M.  Osborne  &  Co.  in  1875.  The  firm  of  D.  M.  Osborne  & 
Co.,  under  a  contract  entered  into  between  the  individual  defend- 
ant, David  M.  Osborne,  with  the  East  Genesee  Sti*eet  &  Seward 
Avenue  R.,  a  street  railway  corporation  organized  in  1871,  which 
contract  is  dated  May  29,  1873,  reconstructed  the  railroad  track 
between  the  points  mentioned,  and  relaid  it  with  T  rails,  and  from 
1873  to  1875  the  firm  used  the  railroad  for  the  same  purposes  for 
which  it  was  subsequently  used  by  the  corporation  defendant. 

It  is  upon  the  evidence  indisputable  that  the  railroad,  as  used 
from  1873,  had  no  semblance  of  a  public  enterprise,  and  was  in 
no  sense  a  common  carrier  of  freight  or  passengers.  The  East 
Genesee  &  Seward  Avenue  R.,  in  1871,  under  its  charter  (Laws 
of  1871,  c.  527),  having  obtained  the  consent  of  the  local  authori- 
ties,  as  required  by  the  act,  constructed  its  main  line,  about  two 
miles  in  length,  and  also  a  branch  road  laid  with  strap  or  fiat 
rail  on  the  line  now  operated  by  D.  M.  Osborne  &  Co.  ^but  after 
a  few  months  it  abandoned  the  use  of  the  branch  for  the  carriage 
of  freight  and  passengers,  and  it  remained  unused  until  the  firm 
of  D.  M.  Osborne  &  Co.  reconstructed  it  under  the  agreement  of 
Mav  29,  1873. 

The  plaintifE  is  the  owner  of  premises  on  Garden  street,  by  deed 
dated  tfuly  21, 1868,  which  bounds  the  granted  premises  on  the 
north  by  the  "south  line  of  Ghurden  street."  The  plaintiflPs  title 
is  derived  through  intermediate  grantors  from  the  original  owners 
of  great  lot  47,  which  lot  includes  plaintifPs  premises  and  all  of 
Ghurden  street,  with  other  lands.  Garden  street  has  been  used  as 
a  public  highway  for  more  than  fifty  years.  It  is  described  in  a 
deed  from  one  Dill,  the  original  owner  of  lot  47,  dated  September 
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28, 1811,  as  the  ^^  road  leading  to  Jehael  Olark'e  mill."  It  is  not 
claimed  that  tlie  public  or  the  city  of  Auburn  owns  the  fee  of  the 
street.  The  presumption,  in  the  absence  of  evidence,  is  that  the 
public  has  acquired  an  easement  only  for  highway  uses  in  the  land 
embraced  in  the  sti*eet,  and  that  the  fee  remains  in  the  original 
owner.  It  is  proved  by  the  evidence,  and  it  is  found  by  the  trial 
judge,  that  the  use  of  the  railroad  through  Garden  street  has 
greatly  obstructed  the  street,  and  rendered  it  unsafe  and  dangerous 
for  teams  and  vehicles  of  the  plaintiff  and  others  using  the  same, 
and  has  impaired  and  injured  plaintiff's  right  and  interest  in  and 
to  the  street,  and  greatly  injured  his  business,  and  depreciated  the 
value  of  his  property.  The  facts  found  show  a  special  injury  sus- 
tained by  the  plaintifE  from  the  operation  of  the  railroad,  which 
justifies  the  interference  of  equity,  unless  it  is  made  to  appear  that 
the  defendant  corporation  has  a  legal  right  to  maintain  a  railroad 
on  Garden  sti'eet  for  its  private  convenience. 

We  deem  it  unnecessary  in  this  case  to  determine  whether  the 
authority  conferred  on  the  East  Genesee  Street  &  Seward  Avenue 
mlTturb'  "to  R-  Co.  by  its  original  charter,  or  by  act,  chapter  444  of 
8tSk?Sjlwat  the  Laws  of  1879,  amending  its  charter  so  as  to  permit 
SssaSSh  ^to  the  company  to  operate  the  branch  road  in  question  by 
Swo"pSopinSir  steam-power,  could  be  exercised  by  the  company  itself 
except  upon  the  condition  of  making  compensation  to  the  owners 
of  property  abutting  on  the  street  for  any  injuir  thereto.  The  act 
does  not  require  compensation  to  be  made,  and  the  determination 
of  that  question  would  require  an  examination  of  the  powers  of 
the  legislature  to  authorize  the  construction  of  a  horse  or  steam 
surface  street  railroad  in  a  street  or  highway  the  fee  of  which  re- 
mained in  the  original  owner,  as  against  a  purchaser  from  such 
owner  of  a  lot  abutting  on  the  street  or  highway,  and  whose  prem- 
ises, by  the  terms  of  his  deed,  are  bounded  thereon.  The  case  of 
Williams  -y.  New  York  Cent.  R.  Co.,  16  N.  Y.  97,  established  the 
principle  that  a  dedication  of  land  for  street  purposes  does  not  au- 
thorize the  legislature  to  permit  the  construction  of  a  steam  rail- 
road thereon  without  making  compensation  to  the  owner  of  the 
fee,  on  the  ground  that  such  use  imposes  a  burden  upon  the  land 
not  contemplated  by  the  original  deaication* 

The  plaintiflE  is  not  the  owner  of  the  fee  of  Garden  Street  in 
front  of  his  premises.  But  it  is  claimed  that  he  acquired,  by  his 
t^J?J™^        conveyance  from  Dill,  a  private  easement  therein,  super- 

use  of  the  street ;  which  private  easement,  it  is  insisted,  is  a  prop- 
erty ri^ht  which  is  invaded  by  the  construction  and  maintenance 
of  a  railroad  in  the  street,  and  that  the  franchise  to  maintain  and 
operate  a  railroad  thereon  could  not  be  granted  except  on  the  con- 
dition of  making  compensation.  It  may  be  true  that  the  plaintiff 
acquired  by  his  conveyance,  as  against  his  remote  grantor,  the 
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owner  of  the  fee,  a  right  of  way  appurtenant  to  his  lot  over  the 
land  embraced  in  Garden  Street,  which  would  eurvive  the  discon- 
tinuance of  Garden  Street  as  a  public  highway.  Whether,  assum- 
ing this  to  be  so,  the  construction  and  operation  of  a  street  rail- 
road in  the  street  would  be  a  taking  of  the  plaintiff's  property,  for 
which,  under  the  constitution,  he  would  be  entitled  to  compensa- 
tion, or  whether  he  stands  in  the  shoes  of  his  grantor,  Dill,  and 
may  insist  that  such  a  use  of  the  street  is  not  within  the  purpose 
of  the  original  dedication,  are  questions  which  it  is  unnecessary  in 
this  case  to  determine  for  reasons  which  will  now  be  stated.'  The 
right  to  construct  and  operate  a  street  railway  is  a  franchise  which 
must  have  its  source  m  the  sovereign  power.  The  legislative 
power  over  the  subject  is  also  subject  to  the  limitation  that  the 
franchise  must  be  granted  for  public,  and  not  for  private,  purposes, 
or  at  least  public  considerations  must  enter  into  everv  valid  grant 
of  a  right  to  appropriate  a  public  street  for  railroad  uses.  The 
construction  and  maintenance  of  a  street  railway  by  any  individual, 
or  association  of  individuals,  without  legislative  authority,  would 
constitute  a  public  nuisance,  and  subject  the  persons  maintaining 
it  not  only  to  indictment,  but  also  to  a  private  action  in  favor  of 
any  person  sustaining  special  injury. 

It  is  not  pretended  tnat  D.  M.  Osborne  &  Co.  is  a  railroad  cor- 
poration, or  that  it  is  operating  the  railroad  in  question  under  any 
specific  legislative  authority.  It  bases  its  right  solely  on  tbb  DnrmrcB 
the  contract  of  May  26, 1873,  between^  D.  M.  Osborne  "'™  ^"• 
and  the  East  Genesee  Street  &  Seward  Avenue  B.  Co.,  and  upon 
the  claim  that  it  has  succeeded  to  the  rights  of  D.  M.  Osborne 
thereunder.  We  are  of  opinion  that  the  contract  furnishes  no  de- 
fence to  this  action.  It  was  a  scarcely  undisguised  attempt  by  the 
railroad  company  to  transfer  to  an  individual,  or  to  the  firm  for 
which  he  was  acting,  its  franchise  as  common  carrier,  over  the  part 
of  its  route  specified  in  its  contract,  with  a  view  and  for  the  pur- 
pose of  enabbng  the  grantee  to  operate  the  road  thereupon,  as  pri- 
vate property,  and  exclusively  for  the  purpose  of  his  private  busi- 
ness. It  is  true  that  the  contract  does  not  purport  in  terms  to  vest 
in  D.  M.  Osborne  an  exclusive  right  to  use  tiie  branch.  It  pro- 
vides that  the  right  granted  shall  be  exercised  so  as  not  to  interfere 
with  the  running  of  necessary  passenger  cars,  and,  in  one  of  its 
clauses,  recognizes  a  continuing  right  in  the  company  to  run  freight 
cars  on  the  track.  But  in  fact  the  company,  before  the  contract 
was  made,  had  abandoned  the  use  of  this  part  of  its  road,  and  has 
never  since  used  it,  but  it  has  been  exdusivelv  used  and  appropri- 
ated for  the  business  of  D.  M.  Osborne  &  C5o.  By  the  terms  of 
the  contract  the  grantee  was  exempted  from  the  payment  to  the 
railroad  company  of  any  charge  for  trackage  or  other  compensa- 
tion for  the  use  of  the  road.  The  firm  of  D.  M.  Osborne  &  Oo. 
reoonstmcted  tiie  road,  and  relaid  the  track  with  heavy  rail,  ana 
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since  the  date  of  the  contract,  up  to  1875,  it  paid  the  whole  ex- 
pense of  maintenance,  and  since  that  year  the  expense  has  been 
borne  bj  the  corporation  defendant.  The  facts  show  that  the 
railroad  company,  prior  to  May  26, 1873,  ceased  to  operate  the 
branch,  and  tnat  since  that  time  it  has  been  operated  as  tne  private 
road,  first,  of  the  firm  of  D.  M.  Osborne  &  Co.,  and  afterwards  of 
the  corporation  of  D.  M.  Osborne  &  Co.,  under  color  of  a  contract 
with  the  railroad  company. 

We  think  the  contract  was  void  as  against  public  policy;  and, 
assuming  that  the  corporation  defendant  has  succeeded  to  all  the 
rights  of  D.  M.  Osborne,  or  the  firm  of  D.  M.  Osborne 
mSSt  %m,  &  Go.,  nevertheless  the  contract  constitutes  no  defence 
to  the  action.  It  is  plainly  contrary  to  public  policy 
that  a  franchise  granted  for  public  purposes  should  be  used  as  a 
mere  cover  for  a  private  enterprise.  The  defendant  corporation  is 
in  the  situation  ox  assuming  to  maintain  and  operate  a  street  rail- 
road without  legal  authority  to  the  injury  of  the  plaintifiE ;  and  the 
judgment  below,  enjoining  and  restraining  such  use,  was  proper. 

Tne  point  that  the  East  Genesee  Street  &  Seward  Avenue  R. 
Co.  is  a  necessary  party  is  not  well  founded.  That  company  has 
PABTBa.  no  interest  in  this  litigation.     Its  rights,  if  any,  are  not 

affected  by  the  judgment.  It  was  divested  of  its  franchise  and 
property,  except  as  to  the  branch  in  question,  by  a  sale  under  fore- 
closure in  1880  on  its  insolvency ;  and  as  to  its  naked  franchise  to 
operate  the  branch,  which  seems  not  to  have  been  embraced  in  the 
purchase,  its  use  was  abandoned  prior  to  1873. 

The  exception  taken  by  the  individual  defendant,  David  M. 
Osborne,  to  the  judgment  a^inst  him,  seems  unanswerable.  The 
wrong  charged  in  the  complaint  is  confined  to  the  acts  of  the  da- 
BiyiBSAL  OF  ^®^^*^^  since  April  29,  1875,  the  date  of  the  incor- 
jvDoi^ASTo  poration  of  D.  M.  Osborne  &  Co.  It  is  averred,  in 
D.iLo»o«..  ^^^^  ^^^^^  ^j^^^  ^j^^  defendants  wrongfully  mdn- 

tained  the  road,  etc.  There  is  no  proof  showing  any  act  done 
by  the  individual  defendant  since  that  time.  It  appears  that  he 
was  president  of  the  corporation  of  D.  M.  Osborne  &  Co.,  but  it 
is  not  shown  that  he  advised  or  approved,  either  in  his  individual 
capacity  or  as  trustee,  of  the  acts  of  the  corporation.  The  point 
that  he  was  not  shown  to  have  personally  intermeddled  in  the 
matter  was  specifically  taken,  and  upon  the  case  as  presented  we 
think  the  juagment  against  him  individually  is  erroneous.  The 
judgment  should  therefore  be  reversed  as  to  him,  and  affirmed  as 
to  the  corporation. 
All  concur. 

Action  to  enjoin  Construction  of  Private  Railroad  in  a  Public  Street — 
Though  a  Public  Nuisance,  Action  by  Abutting  Property  Owner  does  not 
lie. — In  an  action  to  enjoin  the  construction  of  a  railroad  upon  one  of  the 
stceetB  of  St.  Augustine  to  be  operated  by  steam  for  a  prirate  purpose,  it  is 
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Add  that  the  oonBtniction  of  such  a  road  for  such  a  purpose  would  create  a 
public  nuisance;  that  a  resolution  of  the  city  council  purporting  to  authorize 
audi  construction  is  without  authority  and  invalid;  and  that,  while  the 
State  can  by  proper  proceedings  prevent  the  construction  of  said  road,  an 
abutting  nrop«rty  owner  cannot  do  so  by  injunction,  even  though  it  be  un- 
authorizea  by  law. 

The  structure  threatened  is  not  alleged  to  be  other  than  an  ordinary  sur- 
face railway  operated  by  steam,  and  'Mile  there  is  conflict  of  authority  as  to 
whether  there  is  a  taking  of  property  as  distinct  from  an  injury  to  it  in  such 
case,  yet  as  to  the  question  whether  it  is  a  nuisance,  abatable  at  the  hands 
of  an  individual,  the  authorities  seem  to  be  unifonn  to  the  effect  that  he  has 
no  such  right. 

The  eeneral  rule  is  that  injunctions  i^ainst  threatened  nuisances  will  not  be 
granted  except  in  extreme  cases  where  the  threatened  use  of  property  or  the  act 
sought  to  be  restrained  is  clearly  shown  to  be  such  as  leaves  no  doubt  of  its 
injurious  results,  such  results  as  are  recognized  to  be  substantial  legal  inju- 
ries. The  bill  must  set  forth  such  a  state  of  facts  as  leaves  no  room  for 
doubt  upon  the  question  of  nuisance,  for  if  there  is  any  doubt  upon  that 
point  the  benefit  will  be  given  to  the  defendant.  Mere  allegations  of  con- 
clusions or  opinions  as  to  the  contemplated  injuries  are  not  sufSlcient.  The 
precise  manner  in  which  he  is  to  be  injured  must  be  stated. 

It  is  settled  that  an  individual  cannot  recover  damages  at  law,  or  have  re- 
lief in  equity,  against  even  an  admitted  public  nuisance  unless  he  makes  a 
case  of  special  and  particular  injury  to  lumself .  He  must  sustain  an  injury 
not  common  to  the  public. 

The  fflBt  of  the  action,  the  gravamen  of  the  complaint,  is  the  special  and 
particular  injurv.  For  the  common  injury  there  can  be  no  redress  save  by 
some  authorized  action  in  behalf  of  the  people.  In  all  cases  where  an  indi- 
vidual seeks  to  enjoin  a  threatened  nuisance,  he  must,  in  his  bill,  set  forth 
the  character  of  the  nuisance  distinctly.  He  must  also  set  forth  particularly 
the  character  of  the  injury  that  will  result. 

A  steam  railway  constructed  on  the  surface  of  a  street  is  not  now  held  to 
be  a  nuisance.  In  some  of  the  States  it  is  denied  that  its  construction  im- 
poses an  additional  burden  so  as  to  give  the  abutting  proprietor  a  right  to 
compensation.  ''When  a  railroad  is  built  under  legiriative  authority,  and 
the  charter  or  law  under  which  it  is  built  authorizes  the  laying  of  its  track 
on  a  street,  unless  the  road  is  negligently  constructed  or  operated,  neither 
the  obstruction  of  the  street  nor  the  soot,  jarring,  or  danger  resulting  there- 
from makes  it  either  a  public  or  private  nuisance."  Wood  on  Nuisances, 
75;  Rand  v.  The  Pacific  Railroad^  65  Mo.  825;  Danville,  Hazelton  &  Wilkes- 
barre  R.  Co.  «.  The  Commonwealth,  78  Penn.  State,  29;  Fletcher  o.  Auburn 
&  Syracuse  R  Co.,  25  Wend.  464. 

Garnett  v.  Jacksonville,  St.  A.  &  H.  R  R  Co.,  20  Fla.  889. 
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Pboplb  ex  rd.  Bliss  et  al. 

V. 

Ohioago  West  Division  E.  Co. 

(Adoanee  Oaae,  lUinoit.    May  15,  1886.) 

The  defendant  company  was  authorized  by  ordinance,  duly  accepted  by  it, 
to  construct  and  operate  a  street  railway  on  a  certain  street  upon  condition 
that  said  railway  should  be  extended  to  a  point  named  as  soon  as  it  could  be 
constructed,  operated,  and  kept  in  repair  without  actual  loss.  Upon  manda- 
mu$  to  compel  the  company  to  construct  and  operate  the  extension,  it  an- 
swered that  it  could  not  be  done  without  loss.  Upon  demurrer  to  the  an- 
swer, it  is  Tidd  that  the  ordinance  is  valid ;  that  the  request  that  the  com- 
pany be  required  to  make  the  extension  without  unnecessary  delay  contained 
m  the  petition  of  the  abutting  property  owners,  on  which  said  ordinance 
was  based,  did  not  amount  to  a  condition ;  and  that  a  subsequent  ordinance 
re<}uirine  the  construction  of  the  extension  within  sixty  days  from  its  date 
is  invalid. 

Appeal  from  the  appellate  court  for  the  First  District. 

Cbaio,  J. — The  Chicago  West  Division  R.  Co.,  under  the 
terms  of  its  charter,  was  authorized  to  construct,  maintain,  and 
operate  a  single  or  double  track  railway  along  such  streets  in  the 
west  division  of  the  city  of  Chicago  as  the  common  council  shall 
from  time  to  time  authorize,  upon  such  terms  and  conditions,  and 
with  such  rights  and  privileges,  as  the  council  has  or  may  by  con- 
PA0T8.  tract  prescribe.     On  the  second  day  of  August,  1880,  a 

petition  was  signed  by  a  majority  of  owners  oi  lands,  representing 
more  than  one-half  of  the  frontage  on  Ogden  avenue,  between  West- 
ern avenue  and  the  city  limits,  and  presented  to  the  common  council, 
in  which  the  common  council  was  requested  to  grant  the  Chicago 
West  Division  R.  Co.  permission  to  lay  its  tracks  upon  Ogden 
avenue  from  Western  avenue  to  Crawford  avenue.  No  conditions 
were  prescribed  in  this  petition,  but  it  contained  the  request  that 
the  common  council  would  also  pass  such  ordinance,  or  issue  such 
order  as  may  be  legally  authorized,  to  compel  the  railway  com- 
pany to  lay  its  tracks  and  run  its  cars  upon  the  extended  line  with- 
out necessary  delay  after  permission  is  given  to  occupy  the  streets. 
On  the  seventh  day  of  August,  1881,  the  common  council  passed 
an  ordinance,  section  1  of  which  authorized  the  railroad  company 
to  extend  its  line  of  road  from  its  present  terminus,  at  or  near 
Western  avenue,  to  the  western  hmits  of  Chicago.  Section  2  is 
as  follows  : 

^^  Said  permission  and  consent  to  extend  shall  be  conditional  upon 
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the  acceptance  by  said  Chicago  We&t  Division  B.  Co.  of  this  or- 
dinance within  ten  days  after  its  passage  and  approval  by  the  mayorj 
and  their  agreement  to  complv  with  all  its  conditions;  and  upon 
the  further  conditions  that  said  tracks  shall  be  laid  and  in  actual 
operation  from  Western  avenue  to  the  western  line  of  Douglas 
park  on  or  before  the  first  day  of  June,  1881,  and  from  the  western 
line  of  Douglas  park  to  Lawndale  as  soon  as  the  same  can  be  con- 
structed, operated,  and  kept  in  repair  without  actual  loss.'' 

On  the  twenty-third  day  of  February  following,  the  railroad 
company  filed  in  the  office  of  the  city  clerk  its  written  acceptance 
of  the  ordinance.  The  road  has  been  constructed  and  is  in  opera- 
tion from  Western  avenue  to  Douglas  park,  and  the  ^^^^  ^^^^ 
question  presented  by  this  record  is  whether  the  rail-  at  msd^SSb- 
way  company  can  be  compelled  by  mamdamua  to  con-  '^^'^ 
struct  and  operate  a  line  of  road  from  Douglas  park  to  Lawn  dale. 
In  the  answer  to  the  petition  the  railway  company,  among  other 
things,  denied  that  the  extension  of  its  line  from  Douglas  park  to 
Lawndale  ever  could  have  been  or  could  then  be  constructed, 
operated,  and  kept  in  repair  without  actual  loss.  To  the  answer 
the  petitioner  demurred ;  the  court  overruled  the  demurrer ;  and, 
as  tne  petitioner  abided  by  the  demurrer,  the  writ  was  dismissed. 
Whether  a  railway  company  can  be  compelled  to  construct  and 
operate  a  line  of  railroad  by  mcmdcmiua  may  well  be  doubted ;  but 
we  do  not  find  it  necessary  to  decide  that  question,  as  the  decision 
of  the  case  may  properly  be  placed  upon  otner  grounds. 

It  is  not  claimed  that  the  charter  under  which  the  railway  com- 
pany derived  its  corporate  powers  of  itself  imposed  the  obligation 
to  construct  this  particular  line  of  road ;  but  tne  obligation,  if  any 
exists,  arises  from  the  ordinance  adopted  by  the  city  of  Sijo-OBDI- 
Chicago,  and  the  acceptance  of  its  provisions  by  the  "^^ 
railway  company.  This  bein^  the  case,  an  examination  of  the 
terms  and  conditions  of  the  ordinance,  and  its  acceptance,  seems  to 
be  necessary  to  determine  the  rights,  the  duties,  and  obligations  of 
the  parties.  As  said  before,  the  first  section  of  the  ordinance  au- 
thorized the  railway  company  to  construct  and  operate  a  line  of 
road  on  Ogden  avenue  from  Western  avenue  to  the  western  limits 
of  the  city.  The  second  section  imposed  the  conditions.  The 
first  requires  the  acceptance  of  the  ordinance  by  the  railway  com- 
pany within  a  specified  time  ;  second,  that  the  tracks  shall  be  laid, 
and  the  road  in  operation,  from  Western  avenue  to  the  western 
line  of  Douglas  park  on  or  before  the  first  day  of  June,  1881 ; 
and,  third,  from  the  western  line  of  Douglas  park  to  Lawndale  as 
soon  as  the  road  can  be  constructed,  operated,  and  kept  in  repair 
without  actual  loss*  These  alone  were  the  conditions  imposed  by 
the  city  of  Chicago  upon  the  railway  company  when  it  accepted  the 
ordinance  and  afi;reed  to  be  bound  by  its  terms  and  conditions,  and 
it  is  plain  that  other  and  additional  conditions  could  not  be  imposed 
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withoat  its  consent.  Under  the  ordinance  which  was  accepted  by 
the  railway  company  it  was  not  bound  to  construct  and  operate  a 
line  of  road  from  Douglas  park  to  Lawndale  until  it  could  be  built, 
operated,  and  kept  in  repair  without  actual  loss.  In  the  answer, 
which  is  admittea  to  be  true  by  the  demurrer,  it  is  clearly  alleged 
that  the  road  cannot  be  constructed  and  kept  in  repair  without  loss. 
With  this  conceded  fact  in  the  record,  it  seems  too  plain  for  argu- 
ment that  no  obligation  rests  on  the  railway  to  construct  and  oper- 
ate this  part  of  the  road. 

But  it  is  set  up  in  the  petition  that  on  the  fourth  day  of  August, 
1884,  the  city  oi  Chicago  framed  an  ordinance  requiring  the  rail- 
way company,  within  60  days  after  being  notified  of  the  action  of 
the  city,  to  extend  its  line  of  road  to  Lawndale.  This  ordinance 
can  haye  no  bearing  on  the  question  inyolyed.  In  the  original  or- 
dinance no  right  to  alter  or  change  the  terms  upon  which  the  rail- 
way company  accepted  the  terms  of  the  ordinance  was  reseryed ; 
and,  in  the  absence  of  such  reseryation,  we  are  aware 
of.  no  principle  upon  which  the  city,  without  the  con- 
g^'  **'  sent  01  the  railway  company,  can  impose  upon  it  other 
and  additional  obligations.  When  the  common  council 
gaye  the  railway  company  permission  to  occupjr  the  streets  of  the 
city,  it  then  had  the  right  to  impose  such  conditions,  in  regard  to 
the  time  within  which  the  line  of  road  should  be  completed,  as  in  its 
judgment  the  public  interest  of  the  city  required ;  but  after  it  had 
acted,  and  its  terms  had  been  accepted,  it  would  be  manifestly  un- 
just and  unwise  to  allow  the  common  council  arbitrarily  to  impose 
other  and  difierent  terms.  Doubtless  the  common  council,  not- 
withstanding the  grant  to  the  railway  company  of  the  right  to  use 
the  streets,  retained  full  power  and  authority  oyer  the  streets  to 
improye  them,  and  use  them  for  all  purposes  for  which  they  were 
deoicated  to  public  use.  But  that  reseryed  power  conferred  no 
right  in  the  common  council  to  compel  by  ordinance  the  construc- 
tion and  operation  of  a  street  railway. 

The  petitioner,  howeyer,  concedes  in  the  argument  that  he  is 
bound  by  the  ordinance  which  was  accepted  by  the  railway  com- 
pany, in  so  far  as  it  conforms  to  the  consent  of  a  ma- 
wmonSKi!"  ]ority  of  the  landowners,  but  he  insists  that  section  2 
of  the  ordinance,  which  proyides  for  the  building  of 
the  road  to  Lawndale  as  soon  as  the  same  can  be  constructed  and 
operated  without  loss,  is  yoid.  This  position  is  founded  in  a  mis- 
conception of  what  we  conceiye  to  be  a  fair  and  reasonable  con- 
struction to  be  placed  upon  the  written  consent  submitted  by  the 
landowners  to  the  common  council,  upon  which  that  body  acted 
when  it  framed  the  ordinance.  The  petition  is  addressed  to  the 
mayor  and  common  council,  and,  after  reciting  that  petitioners  are 
a  majority  by  frontage  of  those  owning  property  on  the  proposed 
line,  proceeds : 
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"  Bein^  desirotifl  of  having  the  West  Division  City  R.  Co.  ex- 
tend its  line  from  its  present  terminus  to  or  beyond  Donglas  park, 
«  •  .  petition  .  .  .  yonr  body  to  grant  permission  to  said  com- 
pany to  lay  their  tracks  upon  Ogden  avenue  from  Western  avenue 
to  Crawford  avenue.  And  your  petitioners  would  further  .  .  . 
request  your  .  .  .  body  to  pass  sucn  ordinance  or  issue  such  order 
as  you  may  be  le^ly  authorized  to  do,  to  compel  said  company  to 
lay  its  tracks  and  run  its  cars  upon  said  extenaed  line  without  un- 
necessary delay  after  you  have  authorized  it  so  to  do." 

This  is  the  document  which  led  to  the  passage  of  the  ordinance, 
flection  2  of  which  it  is  said  is  void  as  not  being  authorized  by  it. 
It  is  true  that  the  property  owners  might  have  inserted  such  con- 
ditions in  their  assent  as  they  thoufi^ht  proper,  and  the  „ 
common  council  might  have  been  powerless  to  errant  oohbeitp  o» 
the  railway  company  permission  to  occupy  the  streets 
except  upon  the  conditions  specified  by  the  property  ownere  in 
their  consent;  but  the  paper  aoes  not  seem  to  contain  conditions. 
The  grant  of  the  right  was  not  requested  upon  any  condition. 
The  latter  pai*t  of  the  paper  expresses  a  request  that  the  railway 
company  might  be  required  to  lay  its  tracks  and  run  its  cars  with- 
out unnecessary  delay ;  but  consent  is  not  given  on  this  condition, 
or  even  any  other  condition.  Under  the  consent  as  expressed  in 
the  writing,  the  common  council  passed  the  power  to  act  as,  in 
their  judgment,  the  best  interest  of  the  public  required.  This 
they  did  by  the  passage  of  the  ordinance ;  and  it  is  not  for  the 
courts  to  say  that  the  ordinance,  as  framed  and  accepted  by  the 
railway  company,  was  wise  or  unwise.  It  is  enough  that  the  com- 
mon council  was  authorized  to  pass  the  ordinance ;  their  discre- 
tionary power  as  to  its  terms  and  conditions  is  not  a  subject  of  re- 
view. 

Other  matters,  not,  however,  of  controlling  importance,  have 
been  discussed,  but  it  will  not  be  necessary  to  follow  the  argument 
in  detail.  We  perceive  no  ground  upon  which  the  petition  can  be 
sustained. 

The  judgment  of  the  appellate  court  will  be  affirmed. 

Mandamus  to  compel  a  Railroad  Company  to  relay  a  Portion  of  Its 
Road — Sufficency  of  Return ■ — ^The  return  to  an  alternative  writ  of  mandamus 
requiring  a  railroad  company  to  relay  a  certain  portion  of  its  road,  which 
it  had  torn  up  and  diBmantled,  and  to  re-equip,  maintain,  and  operate  the 
same  as  a  narrow-gauge  railroad,  showed,  in  substance,  that  the  respondent 
company  had  been  formed  by  consolidation  of  several  other  companies;  that 
it  had  acquired  the  portion  of  road  in  (juestion  (at  the  time  a  narrow-gauge) 
from  one  of  these  companies,  and  with  it  the  rights,  privileges,  and  immuni- 
ties secured  by  the  charter  of  said  company,  among  which  was  the  power 
and  right  at  any  time  to  alter  and  change  its  roadbed,  or  any  part  thereof; 
that  because  the  bridges,  iron,  and  ties  on  the  road  acquired  from  said  com- 
pany had  become  worn  out,  dangerous,  and  unfit  for  use,  and  for  other  con- 
siderations relating  to  the  business  of  respondent  and  the  convenience  and 
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sftfety  of  the  public,  respondent,  in  pursuance  of  authority  derived  from  the 
public  statutes  of  the  State  and  a  vote  of  more  than  two  thirds  of  its  board 
of  directors,  had  determined  to  change  the  whole  of  said  road  (of  which  the 
portion  of  road  in  question  was  but  a  part)  to  a  standard-gauge  road ;  that 
respondent  had  actually  made  and  completed  this  change  on  all  of  said  road 
except  the  portion  in  question,  and  on  that  portion,  for  purposes  of  econ- 
omy, convenience,  and  safety,  had  caused  a  new  route  to  oe  surveyed,  and 
was  proceeding  with  all  reasonable  despatch  to  construct  said  changed  line, 
and  had  provided  the  materials  and  eauipments  necessary  for  the  operation 
of  the  same  as  a  standard-gauge  roaa,  and  expected  to  complete  the  same 
within  four  months,  which  was  as  soon  as  it  could  be  done  with  due  and 
proper  consideration  of  respondent's  other  business,  economy,  efficiency,  and 
the  safety  and  convenience  of  the  public ;  that  respondent  was  in  the  mean 
time  furnishing  to  the  public  all  needed  f acilitiei  in  conveying  persons  and 
property  between  the  termini  of  said  dismantled  line;  that  all  of  respondent's 
other  lines  were  of  the  standard  gau^,  and  that  it  was  wholly  impracticable 
successfully,  efficiently,  and  economically  to  maintain  and  operate  the  portion 
of  road  in  question  in  connection  with  the  rest  as  a  narrow-gauge.  Held, 
that  full  authority  for  making  the  changes  is  set  forth  in  the  return  and  ad- 
mitted by  the  demurrer;  that  what  is  a  reasonable  time,  or  a  sufficient  time, 
in  which  to  perform  the  work  in  progress  depends  upon  the  circumstances 
of  the  case,  of  which  the  court  is  not  sufficiently  informed  to  judce;  that  if, 
as  a  matter  of  fact,  the  respondent  is  not  in  the  exercise  of  such  diligence  as 
is  requisite  in  the  prosecution  of  the  work  of  making  the  change,  the  point 
can  be  appropriately  raised  by  a  traverse  of  the  allegation  of  the  return;  that 
the  return  is  sufficient  in  law ;  and  that  the  relator,  if  so  advised,  may  plead 
further.  State  of  Missouri  «8  rd.  Atty.-Qenl.  v.  Missouri  Pacific  R.  Co.,  80 
Mo.  117. 
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V. 

Philadelphia. 

(Adioanee  Ocue,  Penntylvama.    March  1,  1886.) 

The  consent  of  the  city  councils  to  authorize  the  defendant  company  to 
occupy  certain  streets  was  given  on  condition  that  the  company  shomd  first 
comply  with  the  ordinances  regulating  passenger  railway  companies.  One 
of  said  ordinances  required  all  such  companies  to  give  bond  to  comply  with 
its  provisions,  one  of  which  was  that  they  should  pave  and  maintain  all 
streets  occupied  by  them.  The  defendant,  having  filed  the  bond  required,  is 
bound  to  pave  all  of  the  streets  on  which  its  tracks  are  laid. 

Eeeob  to  the  Common  Pleas  No.  8  of  Philadelphia  County,  to 
review  a  indgment  for  plaintiff. 

Agreed  statement  of  the  case : 

In  the  summer  of  1882,  the  chief  commissioner  of  highways  of 
the  city  of  Philadelphia  notified  the  defendant  to  at  once  repair 
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Berks  street  from  Second  to  Howard.  In  response  to  that  notice, 
which  was  dated  Jnne  22,  1882,  the  defendant,  through  the  presi- 
dent of  the  corporation,  made  reply,  averring  that  it  was  not  legally 
bound  to  ms^e  said  repairs.  On  November  4, 1882,  the  chief  com- 
miissioner  of  highways  notified  the  defendant  that  he  had  been 
instmcted  by  the  committee  on  highways  to  say  that  in  case  said 
corporation  did  not  at  once  repair  Serks  street  lie  would  stop  the 
running  of  the  cars  and  do  the  work  at  the  expense  of  said  de- 
fendant. The  said  defendant  on  November  11,  1882,  answered 
that  communication,  a^in  denying  liability. 

Subsequently  the  said  city  of  !rniladelphia,  through  the  proper 
authorities,  advertised  for  proposals,  to  wit,  on  November  27, 1882, 
to  repave  Berks  from  Howard  to  Second  street  with  cobblestones. 
The  repaving  was  necessary.  The  contract  for  said  work  was 
awarded  to  George  H.  Miller  for  $1465.  The  written  contract 
between  him  and  the  city  of  Philadelphia  was  dated  March  31, 
1883.  He  did  the  work,  and  on  May  10, 1883,  was  paid  the  con- 
tract price  by  warrant  No.  496.  The  railroad  tracks  of  the  defend- 
ant corporation  ran  over  and  along  said  Berks  street  from  Howard 
to  Second  street. 

The  act  of  assembly  which  provides  for  the  incorporation  of  the 
defendant  was  approved  April  4, 1854,  and  invests  it  with  "power 
and  authority  to  construct  a  raih-oad,  beginning  at  a  point  north  of 
Cherry  street,  Kensington,  in  the  county  of  Philadelphia,  and 
thence  through  the  eastern  part  of  Montgomery  county,  oy  way  of 
Pennepeck  Creek,  to  or  near  the  village  of  Hatborough,  and  thence 
by  way  of  New  Hope  or  Eiegersville,  or  any  point  between  said 
New  Hope  or  Eiegersville,  to  the  borough  of  Easton,  in  North- 
anipton  county."    Letters  patent  were  issued  March  22,  1856. 

The  said  Cnerry  street  is  now  known  as  Montgomery  avenue ; 
and  Berks  street,  the  street  which  was  paved  as  aforesaid,  lies  one 
square  north  of  it. 

By  the  act  of  assembly  approved  June  9,  1857,  which  was  a 
supplement  to  the  act  of  incorporation,  the  said  defendant  was 
authorized  to  extend  its  road  with  a  single  track  from  its  then 
southerly  terminus  at  Sixth  and  Cherry  streets,  Kensington,  down 
Sixth  to  Morris,  along  Morris  to  Fifth,  and  northward  on  Fifth 
street  to  Cherry  street  aforesaid. 

The  said  ac^  with  other  things,  provided,  §  1,  ^^  Before  the  said 
company  shsdl  use  and  occupy  tne  said  street,  the  consent  of  the 
councils  of  the  city  of  Philadelphia  shall  be  first  given,  and  said 
consent  shall  be  taken  and  deemed  to  be  given  if  the  said  councils 
shall  not,  within  thirty  days  after  the  passage  of  this  act,  by  ordi- 
nance duly  passed,  signify  their  disapproval  thereof.'' 

The  rails  on  Berks  street  were  laid  in  the  year  1857.  The  first 
car  to  carry  passengers  on  this  main  part  of  the  road  was  run  Janu- 
ary 20, 1868. 
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The  act  also  provides  that  the  said  streets  shall  be  kept  in  repair 
by  the  railway  company.  This  act,  as  above  set  forth,  empowered 
the  councils  of  Philadelphia  to  disapprove  of  its  provisions.  By 
an  ordinance  approved  July  7, 1857,  entitled  "  An  Ordinance  to 
Herniate  Passenger  Railways,"  the  councils  expressly  withheld 
their  assent  to  the  act  of  June  9,  1857,  unless  the  defendant  com- 
pany, by  its  proper  officers,  should,  on  or  before  the  8th  of  July, 
1857,  file  with  the  city  solicitor  a  written  obligation  to  comply  with 
the  provisions  of  the  said  ordinance.  The  obligation  was  duly  filed 
July  8, 1857. 

If  the  court  be  of  opinion  that  the  said  defendant  is  obliged  to 
be  at  the  cost  of  maintaining,  paving,  repairing,  and  repaving  the 
said  Berks  street  between  the  points  named,  to  wit,  Howard  and 
Second  streets,  then  judgment  is  to  be  entered  for  the  said  plain- 
tiff for  the  sum  of  $1465,  with  interest  thereon ;  but  if  not,  then 
judgment  to  be  entered  for  the  defendant.  The  costs  to  follow  the 
judgment,  and  either  party  hereby  reserves  the  right  to  sue  a  writ 
of  error  therein. 

The  court  having  entered  judgment  for  the  plaintiff,  the  defend- 
ant sued  out  this  writ  of  error. 

Wm.  Henry  Lex  for  plaintiff  in  error. 

Framk  M.  Rider ^  Rooert  Alexcmder^  and  Chmles  F.  Warwick 
or  defendant  in  error. 

Paxson,  J. — A  very  few  words  will  dispose  of  this  case.  The 
plaintiff  in  error  admits  its  liability  to  pave  and  keep  in  repair  all 
the  streets  south  of  Cherry  street  which  it  occupies  with  its  tracks. 
It  claims,  however,  to  be  exempt  from  this  buraen  as  to  all  streets 
north  of  Cherry  street. 

It  was  conceded  that  the  consent  of  the  city  councils  was  neces- 
sary in  order  to  authorize  the  company  to  occupy  streets  south  of 
Cherry  street.  That  consent  was  granted  upon  the  condition  that 
the  company  should  first  comply  with  the  ordinances  of  councils 
regulating  passenger  railway  companies.  That  the  councils'  had 
the  right  to  impose  conditions  in  giving  their  assent  is  settled  law. 
Mercer  v.  Pittsburgh,  Fort  Wayne  &  Chicago  E.  Co.,  36  Pa.  St. 
99 ;  Dillon,  Mun.  Corp.  §  706  (559). 

This,  however,  is  not  disputed,  as  the  company  on  ihe  8th  of 
July,  1857,  filed  its  bond  in  the  office  of  the  city  solicitor  referring 
to  the  ordinance  of  July  7, 1857,  requiring  all  passenger  railway 
companies  to  file  in  the  office  of  the  city  solicitor  "  a  written  obli- 
gation to  comply  with  the  provisions  of  the  said  ordinance ; "  recit- 
ing further  a  resolution  of  the  directors  of  the  said  company  passed 
July  7,  1857,  that  the  company  would  comply  with  the  provisions 
of  said  ordinance.  The  condition  of  this  bond  was  as  follows: 
^^Kow,  therefore,  know  all  men  by  these  presents,  that  the  Phila- 
delphia &  Delaware  Biver  R.  Co.  ao  hereby  bind  themselves  to,  and 
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covenant  and  agree,  to  and  with  the  City  of  Philadelphia  as  fol- 
lows :  that  is  to  say,  that  they,  the  said  Jrhiladelphia  cc  Delaware 
Biver  B.  Co.,  their  successors  and  assigns,  will  well,  faithfully,  and 
truly  comply  with  the  provisions  of  the  said  ordinance  and  perform 
all  the  conditions  and  execute  the  provisions  thereby  laid  and  im- 
posed upon  them." 

One  of  the  conditions  laid  upon  the  railroad  companies  by  the 
3d  section  of  the  ordinance  aforesaid  was  that  they  ^^  shall  be  at- 
the  entire  cost  and  expense  of  maintaining,  paving,  repairing,  and 
repaving  that  which  may  be  necessary  upon  any  road,  street,  avenue, 
or  alley  occupied  by  them." 

Having  given  bond  to  comply  with  this  ordinance,  the  company 
was  plainly  chargeable  with  tlie  duty  of  paving  the  street  in  ques- 
tion, and  whether  it  was  above  or  below  Cherry  street  is  wholly 
immaterial. 

We  find  no  error  in  this  record. 

Judgment  affirmed. 

Liability  of  Street  Raliway  Company  to  pave  and  maintain  Streettt— See 
Washington,  etc.,  R  Co.  o.  Dist.  of  Columbia,  11  Am.  <&  Eng.  R.  R.  Cas.  38; 
South  Park  Common  o.  Chicago,  etc.,  R.  Co.,  13  lb.  415;  State  v.  Ramsey 
Co.,  13  lb.  419. 

Street  Railway—Right  or  Privilege  at  to  Use  of  Street  not  Exciutivei— The 
ri^ht  or  privilege  granted  by  a  city,  under  legislative  sanction,  to  a  s^et 
railway  company  to  build  and  operate  its  railway  upon  a  street  confers  no 
exclusive  privilege  as  to  such  street  upon  such  railway.  The  city  retains  all 
the  control  over  such  street  it  formerly  possessed,  subject  only  to  the  right 
of  usinff  the  portion  covered  by  the  railway  tracks,  which  was  vested  in  the 
railroad.  The  use  over  that  portion  of  the  street  was  not  exclusive  except 
in  so  far  as  other  railways  are  concerned,  such  not  being  allowed  to  take  or 
use  the  tracks  laid  down  by  the  company,  except  to  cross  them. 

If  the  city  choose  to  grant  the  privilege  of  uiying  tracks  to  a  company  on 
a  street  upon  which  rights  to  another  company  have  been  granted,  such  other 
company  cannot  object  so  long  as  its  tracks  are  not  interfered  with.  Gulf 
City  street  R.  and  Real  Estate  Co.  v,  Galveston  City  R.,  6  Tex.  Law  Review, 
451. 


Galteston,  Houston  akd  San  Antonio  B.  Co. 

V. 

Henbt  &  Delley. 

{ASwmce  Oasej  Texas,    March  16,  1886.) 

Henry  &  Dilleymade  a  construction  contract  with  the  Galveeton,  Houston 
&  San  Antonio  R.  Co.  to  excavate  and  emt>ank  certain  rock,  etc.,  for  the 
road  of  the  company.     A  bonus  of  10  per  cent  of  the  contract  price  was  to 
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be  given  H.  &  D.  on  their  completing  the  work  by  a  certain  time.  Aa 
to  measurement  of  the  work  done,  it  was  provided  in  certain  specifications 
made  a  part  of  the  contract  that  the  measurement  of  quantities  would  usuaJly 
be  made  in  the  cuts  or  pits  from  which  the  material  should  be  taken.  The 
contract  itself  further  provided  as  follows:  **The  quantities  and  amounts  of 
the  several  kinds  of  work  performed  under  this  contract  shall  be  determined 
by  the  chief  en^neer,  or  by  an  assistant  engineer  acting  under  his  directions, 
and  his  determmation  shall  be  conclusive  upon  both  parties."  Certain  rock 
having  been  excavated,  the  railway  company  claimed  that  it  should  be  meas- 
ured by  the  size  of  the  pit  or  cut  from  which  it  was  taken.  H.  &  D.,  on  the 
other  hand,  contended  that  it  should  be  measured  in  the  embankment  of 
which  it  formed  part  after  it  had  been  hauled.  The  latter  measurement  would 

five  the  quantity  40  or  50  per  cent  greater  than  the  former.  It  was  adopted 
y  the  court  below,  which  rendered  judgment  against  the  railway  company 
for  $32,787.50  plus  10  per  cent  of  this  sum  as  a  bonus  for  the  early  comple- 
tion of  the  work.    Eela, 

1.  That  the  evidence  showed  with  sufficient  certainty  that  the  specifica- 
tions above  alluded  to  had  been  delivered  to  the  contractors,  although  they 
were  not  attached  to  the  contract. 

2,  That  the  use  of  the  word  **  usually"  in  the  specifications  showed  that 
the  measurements  were  not  always  to  be  made  in  the  **cuts"  or  pits,  and 
that  the  general  rule  upon  this  subject  was  subject  to  exceptions. 

8.  That  it  could  not  be  deduced  from  the  face  of  the  specifications  that 
only  earth  and  dirt  were  to  be  measured  in  the  embankments,  while  rock  was 
to  be  measured  in  the  place  from  which  it  was  taken ;  and  hence  that  the 
exceptions  to  the  ''usual"  rule  as  to  measurement  must  be  determined  by 
testimony  extraneous  to  the  specifications. 

4.  That  the  evidence  showed  that  it  had  been  the  custom  of  the  company 
to  measure  solid  rock,  as  well  as  dirt,  in  the  embankment,  and  not  in  the 
excavation. 

5.  That  under  the  clause  of  the  contract  above  quoted  it  was  not  within 
the  province  of  the  engineer  to  make  a  new  contract  between  the  parties; 
that  as  the  contract,  and  the  custom  forming  a  part  of  it,  provided  for  em- 
bankment measurement,  he  had  no  right  to  say  that  plaintiffs  should  be 
paid  by  excavation  measure.  Hence  the  judgment  of  the  court  below  was 
affirmed,  subject  to  a  change  in  the  date  from  which  interest  should  have 
been  computed. 

6.  That  under  the  general  denial  filed  by  defendant  the  court  below  prop- 
erly admitted  evidence  of  defences  founded  upon  the  award  of  the  engineer, 
the  provisions  of  the  specifications,  and  the  usage  of  railway  companies. 

7.  But  that  under  the  general  denial  defendant  could  not  show  th^  find- 
ings of  the  engineer  against  plaintifb,  and  a  ratification  thereof  by  plaintifEs^ 
since  this  wotQd  be  in  the  nature  of  a  plea  of  confession  and  avoidance. 

WiLLiB,  J. — The  appellants*  assignments  of  error  question  the 

i'udgment  of  the  court  below,  only  so  far  as  it  allows  to  Henry  & 
)illev  the  sum  of  $32,737.50  for  109,125  cubic  yards  of  hard 
rock  hauled  and  embanked  for  the  railway  company,  and  ten  per  cent 
upon  that  sum  as  a  bonus  for  the  early  completion  of  the  work. 
It  the  allowance  of  the  principal  sum  above  stated  is  correct,  there 
BoxTO  PROPBt.  ^s  ^o  doubt  as  to  the  right  of  the  appellees  to  the  ten 
LT  ALLowan.     pgj.  ^jj|.  bonuB^  as  the  whole  work  contracted  for  was 

completed  within  such  time  as  entitled  them  to  the  additions^ 
amount  claimed  under  the  terms  of  the  agreement. 
The  right  to  the  principal  sum  depends  upon  whether  the 
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anionnt  of  rock  hauled  and  embanked  by  the  appellees  is  to  be 
determined  by  measuring  the  excavation  from  which  it  qumtiow 
was  taken  or  the  embankment  of  which  it  formed  part  m^»»- 
after  being  hauled.  The  appellant  contends  that  the  former,  and 
the  appellees  that  the  latter,  should  be  estimated.  The  proof  shows 
that  the  rock  in  bank  will  measure  fifty  per  cent  more  than  before 
it  is  quarried,  and  this  difierence  amounts  to  the  109,125  cubic  yards 
upon  an  estimate  of  the  entire  solid  rock  work  done  by  the  ap- 
pellees under  their  contract.  .The  court  accepted  the  views  of  the 
appellees,  and  hence  its  judgment  in  their  favor  for  the  hauling 
and  embanking  of  the  109,125  cubic  yards  of  rock,  and  the  ten  per 
cent  bonus  thereon.  The  contract  itself  does  not  state  in  terms  as 
to  whether  the  pit  or  the  embankment  is  to  be  resorted  to  in  mak- 
ing the  measurement  It  purports  to  attach  as  part  thereof  some 
specifications  bv  which  the  work  is  to  be  performed,  peovbiohb  of 
and  these  specifications  provide,  among  other  things,  that  c®"™^*"- 
the  measurement  of  quantities  will  usually  be  made  in  the  cuts  or 
pits  from  which  the  material  has  been  taken.  The  contract  further 
provides  as  follows  :  ^'  The  quantities  and  amounts  of  the  several 
Kinds  of  work  performed  under  this  contract  shall  be  determiijed  by 
the  chief  engineer,  or  by  an  assistant  engineer  acting  under  his 
directions,  and  his  determination  shall  be  conclusive  upon  both 
parties." 

The  appellant  contends  that  the  specifications  as  above  quoted 
fix  the  manner  of  making  the  estimates,  and,  if  not,  that  the  con- 
tract itself  leaves  this  to  the  decision  of  the  chief  en-  coirrBimomoF 
gineer  or  his  assistant ;  and  these  officers  having  made  ''^«■■• 
their  estimates  by  measuring  the  excavations,  they  have  thereby 
determined  this  to  be  theme^in^  of  the  contract,  and  the  appellees 
are  bound  by  this  decision.  It  is  further  urged  by  the  companv 
that  the  usage  of  itself  and  other  companies,  in  the  light  of  which 
usage  the  contract  must  be  interpreted,  has  always  been  to  measure 
the  excavation  and  not  the  embankment  in  settling  with  contrac- 
tors, and  the  appellant  further  relies  upon  the  fact  that  Henry  & 
Dilley  settled  with  it  upon  estimates  based  upon  a  measurement 
of  the  pits  and  thereby  ratified  the  action  and  decision  of  the 
engineers. 

A  question  preliminary  to  the  consideration  of  these  defences 
arises  upon  an  objection  taken  by  the  appellees  to  the  right  of  the 
company  to  make  them  under  the  general  denial,  the  only  whbthkb  db. 
answer  filed  by  it  to  the  petition.  We  think  that  so  far 
as  the  defences  founded  upon  the  award  of  the  engineer, 
the  provisions  of  the  specifications,  and  the  usage  of  railroad  com- 
panies are  concerned,  they  could  properly  be  urged  under  a  gen- 
eral denial  as  applied  to  the  allegations  of  the  petition.  The 
petition  set  forth  the  contract,  including  the  agreement  as  to 
what  the  engineer  should  decide.     It  sets  forth  his  decision,  but 
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alleges  that  it  is  not  based  on  snch  measurement  of  the  work  as 
appellees  are  entitled  to  under  their  contract,  and  such  as  is  usual 
and  customary  under  like  contracts.  A  denial  of  these  allegations 
put  the  plaintifib  below  upon  proof  of  their  contract  and  of  the 
failure  of  the  engineer  to  comply  with  it  in  making  the  measure- 
ment, and  of  the  usage  alle^d  by  them.  Evidence  that  no  such 
contract  was  made,  or  that  the  engineer  was  authorized  by  its  terms 
to  determine  how  the  measurement  should  be  made,  or  that  the 
specifications  which  the  petition  alle^d  were  part  of  the  contract 
providing  that  the  measurement  should  not  be  of  the  embank- 
ment, as  claimed  in  the  petition,  but  of  the  pits,  or  that  the 
usage  was  contrary  to  what  it  was  averred  to  be  in  the  peti- 
tion, would  be  in  denial  of  its  allegations  and  admissible  under 
the  general  denial.  But  if  the  defendant  proposed  to  show 
that,  admitting  the  allegations  to  the  true,  the  plamtifis  had  rati- 
fied and  endorsed  the  action  and  estimates  of  the  engineer  by  ac- 
cepting and  settling  by  them  with  the  company  without  reserva- 
tion or  protest,  this  would  amount  to  a  plea  of  confession  and 
avoidance,  and  was  not  admissible  upon  tne  only  answer  set  up 
by  the  defendants  to  the  petition.  Had  objection  to  this  evidence 
been  made  it  should  have  been  excluded.  It  is  proper  however, 
to  add  that  the  proof  upon  this  question  received  by  the  court  does 
show  that  upon  making  the  final  settlement,  the  chief  engineer 
told  the  appellee  that  if  his  men  had  made  a  mistake  or  errors  in 
measurement  it  should  be  corrected.  The  estimates  were  there- 
fore accepted  with  this  reservation,  and  were  not  ratified  by  the 
contractors. 

We  think  the  evidence  shows  with  sufficient  certainty,  and  with- 
out contradiction,  that  the  specifications  were  furnished  to  the 
spbcifioatioks  contractors,  although  they  were  not  attached  to  the 
iJ  contract.  It  is  true  that  Mr.  Dilley,  one  of  the  con- 
tractors, says  that  he  never  saw  them  till  within  a  month, 
or  two  of  the  time  when  the  contract  was  completed.  But  it  fur- 
ther appears  that  he  was  not  the  person  who  supervised  the  work 
or  who  stayed  upon  the  ground  when  it  was  oeing  performed. 
His  partner,  Henry,  did  this,  and  he  was  the  person  most  likely  to 
be  in  possession  oi  the  paper.  It  was  not  found  among  his  papers 
when  they  were  turnea  over  to  Mr.  Dilley,  but  this  does  not  of 
course  furnish  satisfactory  proof  that  he  had  never  had  this  particular 
paper.  On  the  contrary,  it  is  hardly  probable  that  contractors 
who  were  to  receive  several  hundrea  thousand  dollars  provided 
certain  work  to  be  done  by  them  conformed  to  specifications  to  be 
furnished  them,  and  who  might  lose  large  sums  of  money  if  it 
did  not,  would  undertake  the  performance  of  the  work  in  utter 
ignorance  of  these  specifications.  It  is  difficult  for  belief  to*  be 
accorded  to  a  thing  so  utterly  improbable,  especially  when  not 
pustained  by  positive  testimony.    Major  Converse  states  positively 
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that  the  specifications  were  delivered  to  Henry  &  Dilley;  these, 
together  with  blank  forms  of  contracts,  were  famished  them  to  nse 
with  their  sub-contractors,  and  that  those  thas  ased  were  the  ones 
introduced  on  the  trial  by  the  appellant  company.  This  positive 
testimony  is  stren^hened  by  the  statement  of  one  of  the  sub- 
contractors, who  told  Dilley  that  there  were  or  had  been  specifica- 
tions. Opposed  to  these  and  other  convincing  proofs  that  one  of 
the  contractors  at  least  had  been  furnished  with  the  specifications 
is  the  mere  negative  testimony  to  the  effect  that  the  other  con- 
tractor had  not  seen  them,  and  did  not  know  that  his  partner  had. 
The  specifications  having  been  furnished,  the  question  is,  do 
they  clearly  provide  that  the  number  of  cubic  yards  of  rock  hauled 
shall  be  determined  by  measuring  the  pit  or  excavation  irtbrprxta. 
from  which  it  is  taken  ?  We  think  the  language  relied  wcIticwb. 
on  to  show  that  they  do  is  by  no  means  clearly  to  that  effect.  As 
interpreted  by  Major  Converse,  the  appellant's  witness,  the  par- 
ticular clause  in  the  specifications  heretofore  recited  refer  to  hard 
rock,  while  the  next  succeeding  clause  refers  to  earth  when 
removed  and  embanked.  But  upon  the  face* of  the  specifications 
no  such  distinction  is  made.  Both  sentences  are  in  the  same  con- 
nection and  apparently  refer  to  the  same  thing.  The  use  of  the 
word  "  usually"  shows  that  the  measurements  were  not  always  to 
be  made  in  the  pits,  but  that  the  general  rule  upon  this  subject 
was  to  admit  oi  exceptions.  What  these  exceptions  were  are  not 
stated.  It  cannot  be  deduced  from  the  face  of  the  instrument 
that  the  only  exceptions  were  to  be  when  dirt  or  earth  was  exca- 
vated and  embanked.  It  would  be  a  forced  construction  to  hold 
that  the  specifications  are  to  be  read  as  if  they  provided  that 
measurements  of  quantities  wiU  always  be  made  in  the  cuts  or  pits 
from  which  the  material  has  been  taken  except  when  the  material 
is  earth,  and  in  such  cases,  if  the  embankment  is  measured,  the 
engineer  will  estimate  the  actual  quantity  and  make  no  allowance 
for  shrinkage.  This  is  the  construction  given  by  Major  Converse, 
but  we  should  have  to  appeal  to  outside  circumstances  to  sustain 
it.  Upon  the  face  of  the  instrument  the  language  refers  to  all 
kinds  of  material,  and  contemplates  exceptional  cases  in  which 
measurement  shall  be  had  otherwise  than  in  the  excavations.  As 
the  specifications  themselves  do  not  show  that  the  measurement 
was  to  lake  place  in  the  cuts  in  all  cases,  but  that  there  are  to  be  excep- 
tions to  this  rule  which  are  not  stated  in  the  specifications,  we  shall 
have  to  determine  those  by  outside  testimony,  oy  usage,  or  the  prao- 
tice  of  the  company  in  like  cases.  The  testimony  upon  this  subject  is 
conflicting.  Whilst  Major  Converse  states  positively  that  it  was  the 
universal  nabit  of  the  company  to  estimate  nard  rock  by  measuring 
the  pits  from  which  it  was  taken,  the  testimony  of  Springhall,  the 
division  engineer,  is  to  the  contrary.  He  shows  that  he  as  division 
engineer  always  measured  it  in  the  embankments,  and  had  so 
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measured  the  work  of  Henry  &  Dilley  for  the  first  f oar  monthfly 
and  until  he  was  ordered  to  measure  it  in  the  excavations  by  the 
assistant  engineer.  His  evidence  is  sustained  by  another  engineer 
of  the  company,  who  says  that  he  never  saw  the  provision  of  the 
specifications  we  are  now  considering  apply  to  snch  cases  as  the 
present.  A  sub-contractor  under  Henry  &  Diilev,  who  had  him- 
self worked  under  contracts  made  directly  witn  this  company, 
testified  that  he  had  always  estimated  his  work  by  measuring  the 
embankment,  and  that  he  did  work  both  in  dirt  and  in  solid  rock. 
It  is  not  our  province  to  reconcile  this  conflict  of  testimony.  It  is 
enough  that  tnere  is  sufficient  to  warrant  the  conclusion  that  the 
provision  as  to  measuring  in  the  cuts  was  not  in  force  where  Solid 
rock  was  the  material  taken  from  them. 

What  we  have  said  as  to  the  evidence  upon  the  subject  of  usage 
settles  also  in  favor  of  the  appellees  the  position  taken  by  them, 
that  by  the  usage  and  custom  of  this  and  other  companies  they 
were  entitled  to  have  the  rock  excavated  and  transferred  by  them 
estimated  by  embankment  measure. 

This  brings  us  to  the  main  and  important  point  in  the  case,  viz., 
B8TIMATI8  or  were  the  estimates  made  by  the  chief  en^neer  binding 
ho°wf2"biiid.  upon  Henry  &  Dilley  under  that  clause  m  the  contract 
^°'  wnich  submits  to  that  officer  the  decisions  as  to  the 

amounts  and  qualities  of  the  several  kinds  of  work  performed  by 
them  under  the  contract} 

There  is  no  doubt  but  that  where  parties  to  such  a  contract  submit 
such  a  matter  to  the  decision  of  the  engineer,  his  determination  is 
final  and  conclusive,  unless  in  making  it  he  has  been  guilty  of 
fraud,  misconduct,  or  such  ^ross  mistake  as  would  imply  bad  faith 
or  a  failure  to  exercise  an  honest  jud^ent.  •  M.  <fe  P.  R.  Co.  v. 
March,  114  U.  S.  549.  But  his  decision  must  be  in  accordance 
with  the  contract.  The  parties  agree,  as  they  (fid  in  this  case,  that 
he  shall  determine  as  to  the  amount  of  the  work  done  by  them 
under  the  contract,  not  that  he  should  make  a  different  contract 
for  them.  He  decides  under  the  legal  construction  of  the  contract, 
not  upon  such  construction  as  he  may  choose  to  give  it.  He  is 
not  made  the  arbitrator  to  whom  are  to  be  referred  differences  as  to 
the  meaning  of  the  contract,  and  he  cannot  adopt  rules  of  measure- 
ment that  it  does  not  authorize.  Hence,  if  the  contract  provided 
that  the  appellees  should  be  paid  according  to  embankment 
measure,  he  would  have  no  right  to  say  that  they  should  be  paid 
by  excavation  measurement.  Controversies  as  to  the  meaning  of 
the  contract  might  have  been  submitted  to  him,  but,  unless  done  in 

5 lain  terms,  the  courts  and  not  the  engineer  must  decide  them, 
'he  parties  referred  questions  of  quantities  and  amounts  to  him, 
doubtless  because  it  was  in  the  line  of  his  profession  to  make 
accurate  calculations  as  to  such  matters.  It  cannot  be  presumed, 
in  the  absence  of  express  provisions  to  that  effect,  that  they  in- 
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tended  to  go  farther,  and  permit  him  to  pass  upon  the  law  of  the 
contract,  and  constme  it  by  any  arbitrary  rule  he  might  choose  to 
prescribe.  None  of  the  decisions  to  which  we  are  referred  by  the 
appellant  go  so  far  as  to  allow  the  engineer  to  vary  the  contract, 
or  to  decide  as  to  its  meaning  or  intent.  M.  &  P.  K.  Co.  v.  March, 
eupra  ;  Herrick  v.  V.  C.  E.,  27  Vt.  673 ;  Kid  well  v.  B.  &  O.  E. 
Co.,  11  Gratt.  676;  Kihlburg  t>.  U.  S.,  97  U.  S.  p.  398 ;  Sweeney 
V.  U.  S.,  109  U.  S.  618. 

There  are  decisions,  however,  to  the  effect  that  when  the  engi- 
neer is  the  party,  when  estimates  are  to  govern  he  must  not  base 
them  upon  an  erroneous  view  of  the  contract ;  if  so,  his  estimates 
will  not  conclude  the  parties.  McAvery  v.  Lay,  13  111.  147 ;  Alton 
R  Co.  V.  Northcutt,  16  111.  49.  See  also  Kistler  v.  I.  &  S.  &  L. 
E.  Co.,  88  Ind.  460. 

In  determining  whether  the  engineer  in  this  case  made  his  esti- 
mates under  a  correct  view  of  the  contract,  we  do  not  derive  much 
light  from  the  contract  itself.  However,  the  expression  in  the 
item  out  of  which  this  controversy  arose,  viz.,  "rock  bank  if 
hauled,"  would  seem  to  implv  that  the  rock  when  hauled  and 
embanked  was  to  be  estimatea.  The  words  "  bank "  and  ^^  em- 
bankment "  must  have  been  used  as  synonymous  for  the  term  bank, 
could  hardly  be  applied  generally  to  a  ledge  of  rock  embedded  in  the 
soil.  It  has  been  neld  under  a  similar  contract,  where  rock  was  to  be 
excavated  for  the  purpose  of  being  used  as  "riprap,"  the  rock 
after  being  placed  in  position  as  "riprap"  should  be  measured, 
although  the  contract  did  not  so  provide.  It  was  said  in  that  case 
that  if  the  term  "embankment"  had  been  used,  i.e,y  if  the  rock 
had  been  removed  to  be  placed  in  embankment,  this  should  have 
been  measured,  and  not  the  excavation  from  which  it  had  been 
taken.  Wood  v.  Central  E.  Co.,  27  Vt.  608.  That  case  seems 
quite  in  point  with  tlie  present. 

But  if  we  could  derive  no  light  whatever  from  the  contract 
itself,  we  should  have  to  read  it  in  the  light  of  the  practice  and 
usage  of  the  company,  and  we  have  seen  that  there  was  abundant 
proof  to  show  that  its  custom  was  to  measure  as  contended  by  the 
appellees.  Not  only  so,  but  it  adopted  the  same  rule  of  measure- 
ment for  several  months  in  making  estimates  under  the  present 
contract.  These  estimates  were  reported  monthly  to  the  chief  en- 
gineer or  his  assistant,  and  upon  them  were  based  such  estimates  as 
were  furnished  to  the  contractors.  The  cuts  were  not  measured 
at  all  for  solid  rock  hauled.  The  estimates  furnished  the  contrac- 
tors could  not  therefore  have  been  based  upon  such  measurement. 
If  the  size  of  the  cuts  were  ascertained  at  all,  it  was  not  by  meas- 
uring them,  but  by  deducting  a  percentage  from  the  measurement 
of  the  embankments.  This,  according  to  the  chief  engineer's  state- 
ment, was  a  very  uncertain  way  of  ascertaining  the  amount  exca- 
vated, as  it  coula  not  be  told  wnether  forty  or  fifty  per  cent  should 
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be  dedacted.  We  can  but  conclnde  from  the  whole  evidence  that 
the  coart  below  did  not  err  in  adopting  the  appellees'  construction 
of  the  contract,  and  giving  them  judgment  for  109,125  cubic  yards 
for  which  the  company  had  failed  to  pay,  toother  with  the  ten- 
szTRA  ooMPBh  per-cent  bonus  thereon.  As  to  tne  claim  of  the  ap- 
8AIIOII.  pellees  that  they  should  have  recovered  judgment  for 

$19,062  for  160,595  cubic  yards  hauled  by  them  from  a  greater 
distance  than  100  feet,  we  have  no  sufficient  evidence  upon  which 
we  can  determine  as  to  what  amount  they  should  be  allowed  on  this 
account.  We  know  the  number  of  yards  hauled  and  the  price  per 
100  feet  to  be  paid  for  it ;  but  we  do  not  know  how  far  it  was 
hauled  or  what  portion  was  hauled  one  distance,  and  what  another. 
We  see  no  reason,  therefore,  for  disturbing  the  finding  of  the  court 
against  the  appellees  upon  this  question.  iVe  think,  however,  that 
nrRBUT.  tne  court  snould  have  have  allowed  interest  from  the 
15th  of  October,  1882,  instead  of  the  1st  of  January,  1883.  The 
work  was  performed  under  a  written  contract  by  virtue  of  which 
it  became  due  on  the  first  date  mentioned.  It  was  not  an  open 
account  upon  which  interest  is  to  be  calculated  from  the  Ist  of 
January  after  the  accrual  of  the  indebtedness.  The  judgment 
will,  therefore,  be  reformed  so  as  to  make  the  principal  sum  recov- 
ered below  bear  interest  from  the  15th  of  October,  1882,  and  in 
other  respects  it  will  be  affirmed. 

Construction  Contract- Personal  Contract  between  Contractors— Ap- 
proval of,  by  President  of  Company— Delivery  of  Bonds— Act  of  Company  in 
Annulling  Construction— Contract  for  Non-performance  sustainedi— A  rail- 
road company  contracted  with  P.  and  G.  for  the  construction  of  its  road,  the 
first  section  of  which  was  to  be  completed  on  or  before  May  1,  1869.  The 
consideration  to  be  paid  for  the  work  was  {int&r  alia)  |28,000  per  mile  in  the 
company's  bonds,  to  be  issued  to  the  contractors  on  the  completion  of  each 
twenty  miles  of  the  road,  and  |7000  per  mile  of  the  company's  paid-up  cap- 
ital stock.  The  contract  also  provided  that  if  the  contractors  snould  desire 
the  issue  and  delivery  of  bonds  in  advance  of  the  payments  for  work  done, 
for  the  purpose  of  the  more  rapid  completion  of  the  work,  the  company 
should  deliver  the  same  in  sufficient  amounts,  on  satisfactory  security  being 
ffiven  therefor.  P.  and  G.,  the  contractors,  by  a  personal  contract  between  them 
for  a  division  of  the  profits  to  be  realized  from  the  contract,  Mpreed  that  G. 
should  receive  for  his  share  $8000  of  the  company's  bonds  and  |2000  of  its 
stock  for  each  mile  of  railroad  constructed  and  paid  for  under  the  construc- 
tion contract,  and  that  the  president  of  the  railroad  company  be  authorized 
and  requested  to  deliver  to  G.  or  his  order  the  said  bonds  and  stock  as  fast 
and  whenever  issued  under  the  construction  contract.  The  president  of  the 
company  approved  of  this  latter  contract,  and  agreed  that  the  bonds  and 
stock  would  be  issued  accordingly.  G.  agreed  with  the  plaintifite  to  sell 
them,  for  the  consideration  paid  of  $5000,  twenty-five  of  the  company's 
bonds  of  IIOOO  each,  and  gave  them  orders  on  the  president  of  the  company 
for  the  delivery  to  them  of  said  bonds  out  of  the  nrst  issue  of  bonds  there- 
after to  be  made  under  the  personal  contract  between  P.  and  G.  The  presi- 
dent accepted  these  orders.  Ko  work  was  done  by  P.  and  G.  under  the  con- 
struction contract,  and  on  May  20,  1870,  the  company  annulled  the 
eonstruction  contract  for  the  default  of  the  contractors  in  not  proceeding 
with  the  work.    In  an  action  against  the  company,  heULf 
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■  _ 

1.  .That  the  company^B  contract  with  the  plaintiffs  by  the  acceptances  being 
for  the  delivery  of  the  bonds  on  a  contingency,  the  plaintifb  could  not  re- 
cover without  showing  that  the  contingency  had  happened  or  that  its  perform- 
ance was  prevented  by  an  act  of  the  company  wnich  was  wrongful  and 
without  leeal  justification. 

2.  That  Donds  delivered  by  the  pieddent  to  P.  and  G.,  to  enable  them  to 
sell  their  contract,  and  without  security  being  given  therefor,  were  not  bonds 
issued  under  the  contract  within  the  meaning  of  the  orders  and  acceptances. 

8.  That  the  company  was  not,  by  the  approval  of  the  personal  contract 
between  P.  and  G.,  nor  by  the  acceptances,  concluded  from  annulling  the 
construction  contract  for  the  default  of  the  contractors  in  not  proceeding 
with  the  work,  and  that  there  had  been  such  failure  of  the  contractors  in 
performance  of  their  contract  as  justified  the  company  in  annulling  the  con- 
tract by  the  resolution  of  May  20,  1870.  Titus  &  Scudder  o.  Cairo  &  F. 
R.  Co.,  46  N.  J.  L.  393. 

Contract  authorizing  Civii  Engineer  to  iiira  Transportation— Reimburse- 
ment-Evidanee— Demurrer. — ^A  declaration  alleging  that  the  defendant  em- 
ployed the  plaintiff  as  a  civil  engineer  and  authorized  him  to  engage  trans- 
portation in  the  course  of  his  employment,  at  the  defendant's  expense,  and 
that  he  had  so  engaged  transportation,  is  not  demurrable.  He  is  entitled 
under  the  contract  to  reimbursement  for  a  reasonable  outlay  for  transporta- 
tion. 

Testimony  as  to  what  expenses  were  necessary  to  be  incurred  by  an  engineer 
upon  one  section  of  a  railroad  in  its  construction  is  incompetent  to  show 
wnat  outlay  was  proper  upon  another  section  in  the  absence  of  evidence  that 
the  conditions  were  the  same  in  both  sections.  Pensacola  &  Atlantic  R.  Co. 
e.  Atkinson,  20  Fla.  450. 

Lfl  Laborer's  Lien  a  Creature  of  Statute— Agreement  eoneernlng-Equltable 
Assignment* — The  laborer's  lien  being  a  creature  of  the  statute,  all  allega- 
tions as  to  agreements  made  between  a  railway  company  and  its  contractors 
and  sub-contractor,  that  a  laborer's  Uen  should  exist  in  favor  of  the  latter, 
are  irrelevant,  and  especially  where  it  is  not  alleged  that  the  laborers  were 
parties  to  such  an  agreement. 

Where  a  railway  companjr  and  its  contractors  agreed  with  a  sub-contractor 
that,  in  consideration  of  ms  furnishing  laborers  ooard,  the  amount  due  for 
their  board  should  be  taken  out  of  their  wages,  and  be  due  the  sub>con- 
tractor  and  constitute  a  lien  upon  the  road,  the  laborers  not  being  parties  to 
such  an  agreement,  there  was  not  such  an  assignment  of  the  claim  as  would 
give  the  sub-contractor  a  laborer's  lien. 

To  establish  a  subrosation,  there  must  appear  to  have  been  an  extinguish- 
mentof  the  oriffinal  debt;  and  to  create  an  equitable  assignment  it  must 
have  been  purchased  from  the  creditor  for  a  consideration  satisfactory  to 
himself.     (Ellsworth  v,  Lockwood,  42  N.  Y.  97.) 

The  assignor  must  be  a  party  to  an  equitable  assignment  as  well  as  to  a 
legal  one.    Texas  &  St.  L.  R.  Co.  e.  McClaughey,  62  Tex.  271. 

Texas  Railroad  Meciianies'  Lien  Act  —Privity — Lien  in  favor  of  Laborers 
under  8ub-contraetoi^ Assignability  of-Evidence.— The  Texas  act  of  Febru- 
ary 18,  1879,  creates  by  its  express  terms  such  privity  between  '*  mechanics, 
laborers,  and  operatives "  and  the  railroad  company  for  whose  benefit  tiie 
labor  contemplated  by  the  act  is  performed  as  entitles  the  former  to  main- 
tain an  action  directly  against  such  company  to  enforce  the  lien  which  the 
statute  gives  therefor  to  the  class  of  persons  enumerated  in  the  act. 

Work  done  under  an  agreement  with  a  sub-contractor  on  a  railroad  to  cut 
and  manufacture  a  specified  number  of  cross-ties,  at  a  designated  price,  is 
not  the  work  of  a  contractor,  builder,  or  material-man,  in  contemplation  of 
the  statute,  but  thoee  performing  it  are  laborers  under  a  sub-contractor,  and, 
as  such,  entitled  to  the  Uen  given  by  the  statute  above  referred  to.    Such  a 

26  A.  &  B.  R  Ca8.-18 
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lien  is  assignable  and  passes  with  the  assignment  of  the  account.  (Tex.  & 
St.  Louis  R.  Co.  0.  Allen  &  Humphreys,  W.  &  W.  Rep.,  sec.  570 ;  Railroad 
Co.  «.  McMullen,  Id.,  p.  64.) 

To  enforce  such  a  lien,  proof  must  be  made  that  the  labor  was  performed 
at  the  instance  of  the  sub-contractor,  and  **that  the  wages  are  due.''  Such 
an  account  is  not  admissible  in  evidence  under  a  sworn  statement  as  to  its 
correctness  as  an  ''open  account,"  within  the  meaning  of  art.  2266  R.  S. 
As  to  what  character  of  accounts  are  admissible  under  sworn  statements  as  to 
their  correctness  as  *'open  accounts"  within  the  meaning  of  article  2266 
Revised  Statutes,  see  (McCammant  o.  Batsell,  1  Tex.  Law  Review,  837;  Tex. 
&  St.  Louis  R.  Co.  «.  Smith,  2  Tex.  Law  Review,  866;  Murray  v,  McCarthy, 
8  Tex.  Law  Review,  W) ;  Austin  &  N.  W.  R.  Co.  t».  Daniels,  62  Tex.  70. 

Replevin— Salvage  Act— Sufficiency  of  Answer  on  Demurrer. — In  an  action 
of  replevin  to  recover  certain  bridge  timber,  ruilroad  lumber  and  ties,  the 
defendants,  in  effect,  denied  that  tne  property  was  unlawfully  detained,  or 
that  the  plaintiff  was  entitled  to  its  immediate  possession,  and  claimed  a  lien 
under  the  salvage  act  of  1883.  Upon  demurrer,  hdd,  that  the  answer  stated 
a  defence  to  the  action,  although  it  did  not  state  all  of  the  facts  necessary  to 
show  a  cnmnliance  with  the  salvage  act. 

When  I  ii>  plaintiff  admits  by  its  demurrer  that  the  property  is  not  wrong- 
fully detaitu  <J,  and  that  it  is  not  entitled  to  its  immediate  possession,  the 
presimiption  is  that  the  defendants  have  complied  with  the  statute.  If  this 
was  not  so,  the  facts  should  have  been  pleaded  and  proof  introduced.  Where 
there  is  an  omission  to  plead  a  material  fact,  the  presumption  is  that  it  does 
not  exist.  (Burlington  &  M.  R.  Co.  ©.  York  Co.,  7  Neb.  487;  Burlington  & 
M.  R  Co.  0.  Lancaster  Co.,  4  Neb.  807;  Qibson  «.  Parlin,  18  Neb.  292) ;  Bur- 
lington &  M.  R.  Co.  0.  Toung  Bear  and  Shaupe  Wayne  (Neb.,  Aug.,  1885), 
24  N.  W.  Rep.  377. 

Railroad  Cars — Personal  Property  for  Purposes  of  Attachment. — ^The 
plaintiff,  a  deputy  sheriff,  having  in  his  bands  for  service  a  writ  against  the 
Grafton  Centre  R.  Co.,  made  a  demand  upon  the  president  and  superintendent 
thereof  for  property  other  than  a  railroad  car  upon  which  to  make  an  attach- 
ment, but  none  was  furnished,  upon  which  refusal  to  comply  with  said  re- 
quest the  plaintiff  went  with  his  writ  to  a  passenger  car,  a  jMU't  of  the  rolling 
stock  of  the  said  company  then  on  the  track  in  Grafton  Centre,  with  intent 
to  attach  the  same  as  personal  property,  declared  that  he  attached  the  car, 
and  told  the  conductor  to  run  it  off  upon  a  siding,  and,  upon  the  latter's  as- 
senting, went  away,  leaving  no  keeper  in  charge  of  the  car.  The  conductor 
did  not  run  the  car  upon  a  siding,  as  he  had  agreed  to  do,  but  made  a  trip 
with  it' to  the  other  end  of  the  line,  where,  about  an  hour  later,  it  was  taken 
possesssion  of  by  the  defendant,  a  constable  qualified  to  serve  civil  process, 
who  undertook  to  attach  it  on  another  writ,  and  who  retained  possession  per- 
sonally or  by  a  keeper  until  it  was  sold  by  him  under  Pub.  St.  Mass.,  c.  161, 
§  89.  It  also  appeared  that  the  plaintiff,  four  hours  after  the  defendant's  at- 
tempted levy,  deposited  in  the  office  of  the  town  clerk  an  attested  copy  of 
his  writ,  and  of  so  much  of  the  return  as  related  to  the  car,  and  afterwards 
returned  the  writ  te  court,  certifying  said  demand,  refusal,  and  seissure.  The 
defendant  had  also  made  a  demand  for  property  to  attach,  other  than  the 
cars,  but  was  refused.  The  presiding  judge  ruled  that  the  plaintiff^s  attach- 
ment was  valid,  and  the  defendant  alleged  exceptions.  Bdd^  railroad  cars 
are  for  the  purposes  of  attachment  personal  property.  It  is  not  necessary 
for  an  officer  in  attaching  such  property  to  take  possession  of  the  same  per- 
sonally, or  by  a  keeper,  to  preserve  the  attachment.  Hall  «.  Carney  (Mass., 
Oct.,  1885),  8  N.  E.  Repr.  14. 

Value  of  Engine — Expert  Testimonyi — ^An  attorney  not  an  expert  in  the 
use,  value,  or  manufacture  of  locomotives,  but  who  had  made  some  investi- 
gation as  to  the  value  of  the  engine  in  controversy,  was  allowed  to  testify  as 
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to  its  value.  -  Held,  that  it  could  not  be  «aid  as  a  matter  of  law  that  the 
admission  of  such  testimony  was  error.  Lamoile  Valley  R.  Co.  «.  Bixby,  57 
Vt.  648. 


Valley  R  Co. 


V. 

Pbanz. 

(Advance  Caae^  Ohio,    December  16,  1886.) 

A  railway  company,  the  same  as  an  individual,  may  on  its  own  land  and  for 
its  own  benefit,  lawfully  cut  a  new  chabnel  for  a  stream  of  water,  and  turn  such 
stream  into  such  new  channel,  if  thereby  no  damage  is  caused  to  anoftier; 
but  when  it  so  controls  and  directs  the  course  of  the  stream  that,  as  the 
stream  leaves  the  company's  premises  and  control,  the  water  is  thus  thrown 
across  the  old  channel  and  against  and  upon  the  land  of  another,  and  thereby 
causes  damage  to  such  other,  the  company  is  liable  for  such  damage ;  and 
while  the  company,  after  thus  causing  great  damage,  and  promising  to  repair 
the  damage  done  and  stop  future  damage,  continues  so  to  control  and  direct 
the  stream,  and  the  stream  continues  to  cause  additional  damage,  the  com- 
pany becomes  liable  for  the  additional  damage,  and  will  continue  so  to  be- 
come liable  until  the  company  acquires  a  right  to  cause  such  damage;  and, 
until  such  right  is  acquirea  by  the  company,  the  four-year  statute  of  limita* 
tioAs  will  not  bar  a  proper  recovery  for  damages. 

Error  to  district  court  of  Cayahoga  county. 

The  original  action  was  brought  August  27,  1881,  in  the  court 
of  common  pleas,  against  the  plaintLS  in  error,  to  recover  damages 
the  defendant  in  error  claims  he  sustained  through  the  diversion  of 
the  Cuyahoga  river  from  its  natural  channel.  Upon  the  land  of 
the  latter  the  river  made  a  sharp  bend,  in  form  of  an  ox-bow,  the 
two  sides  of  which  were  within  150  feet  of  each  other.  facts. 

Across  this  ox-bow  and  the  land  of  the  plaintiff  the  Valley  R. 
wajB  located  in  1872.  To  avoid  the  construction  of  two  bridges,  it 
became  necessary  to  divert  the  river.  To  accomplish  that,  on 
November  4, 1874,  the  railway  company  proceeded  to  construct  a 
dam  and  an  artificial  channel,  on  the  land  ol  the  railway  company, 
across  the  river  from  the  plaintiff's  land,  and  after  the  completion 
of  the  dam  and  channel  it  commenced,  in  the  probate  court  of  the 
county,  appropriation  proceedings  for  the  right  of  way,  in  which 
damages  were  awarded  him,  the  said  defendant,  and  his  mother ; 
they  bein^  the  owners  of  the  land  from  which  the  stream  was 
partially  diverted,  as  well  as  land  upon  which  the  road  was  located* 
After  passing  through  the  artificial  channel,  the  water  returned  to 
the  ola  bed  of  the  nver,  at  an  obtuse  angle  to  the  former  channel, 
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and  80  as  to  ran  acroBB  the  old  bed,  and  against  the  bank  of  the 
river,  on  the  land  of  Franz.  This  cansed  bnt  little  damage  for 
some  time,  as  the  bank  was  high  and  protected  by  small  trees. 
Bat  the  bank  and  trees  were  slowly  worn  away  by  the  stream  of 
water,  and  the  bed  of  the  channel  was  changed  onto  the  land  of 
Franz.  As  more  and  more  damage  was  done,  on  complaint  of 
Franz,  the  officers  of  the  railway  company  frequently  promised 
Franz  to  protect  the  property  from  farther  damage ;  but  nothing 
farther  was  ever  done  by  them,  and  Franz  commenced  his  action 
for  damages.  A  general  demarrer  to  the  amended  petition  was- 
overrnled,  an  answer  was  filed,  and  on  trial  jadgment  was  rendered 
for  Franz  for  his  damages.  A  bill  of  exceptions  was  filed,  and  on 
error  the  district  court  affirmed  the  jadgment  of  the  court  of  com- 
mon pleas ;  and  plaintiff  in  error  now  seeks  to  reverse  that  jadg- 
ment. 

W.  J.  Boardmcm  for  plaintiff  in  error. 

Robinson  <&  White  for  defendant  in  error. 

FoLLBTT,  J. — The  amended  petition  shows  that  the  artificial 
channel  was  made  on  the  land  of  the  Yalley  B.  Co.  on  or  about  the 
fourth  day  of  November,  1874,  and  that  at  that  time  the  running 
^^^^^^^^^^  stream  was  turned  against  the  land  owned  by  Franz,  and 
STATUTE  or  that  such  stream  afterwards  wore  away  the  bank  and 
LooTATioHs.  Qvcrfiowed  the  land  of  Franz.  The  general  demurrer 
to  the  amended  petition  could  raise  the  question  of  the  statute  of 
limitation.  Sturges  v.  Burton,  8  Ohio  St.  215.  The  action  was 
commenced  August  27, 1881,  and  plaintiff  in  error  insists  that  Bev. 
St.  §  4982  must  apply,  as  more  than  four  years  had  passed  since 
the  stream  was  changed  and  flowed  against  the  land.  The  court 
overruled  this  claim  and  the  demurrer.  This  is  the  only  error 
claimed  that  we  deem  necessary  to  examine. 

Plaintiff  in  error  claims  that  this  petition  shows  the  only  act  the 
railway  company  ever  did  to  cause  tne  injury  was  done  in  Novem- 
ber, 1874,  by  changing  the  channel  of  the  river,  and  then  turning 
the  running  stream  against  the  bank ;  and  the  plaintiff  in  error 
claims  that  the  running  water  caused  the  damage,  and  that  the 
statute  limiting  actions  to  four  years  prevents  recovery  in  this  case. 
The  company  owned  the  land  through  which  the  channel  was  cut^ 
and  it  could  divert  the  river  as  it  did,  provided  it  so  used  its  own 
that  it  did  not  injure  another. 

When  a  man  commits  an  act  of  trespass  upon  another's  land,  and 
thereby  injures  such  other  at  once  and  to  the  full  extent  that  such 
act  will  ever  injure  him,  ha  is  liable  at  once  for  this  one  act  and  all 
its  effects ;  and  the  time  of  the  statute  of  limitations  runs  from  the 
time  of  such  act  of  trespass.  To  this  extent  only  is  the  case  of 
Kansas  Pac.  B.  Go.  v.  Mihlman,  17  Kan.  224,  cited  here ;  as  the 
court  found  that  the  trespass  upon  complainant's  land  was  a  single 
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completed  act.  And  the  same  is  true  of  the  case  of  Williams  v. 
Poineroy  Coal  Co.,  37  Ohio  St.  583.  But  where  the 
act  of  trespass  is  a  permanent  trespass,  as  the  erection  Sra'n^!]^' 
of  buttresses  to  support  a  turnpike  road  (as  in  Holmes 
^.  Wilson,  10  Adol.  &  £.  503),  or  the  erection  and  maintenance  of 
B.  permanent  building  (as  in  Thompson  v.  Gibson,  7  Exch.  456),  it 
may  be  said  to  be  a  continuing  trespass  or  nuisance,  for  which  a 
cause  of  action  accrues  and  may  be  brought  at  any  time  until,  by 
adverse  use  or  possession,  the  trespasser  nas  enforced  an  adverse 
claim  that  has  ripened  and  has  become  a  presumptive  right  or  a 
valid  estate.  ^'  Where  the  trustees  of  a  turnpike  road  built  but- 
tresses to  support  it  on  the  land  of  A.,  and  A.  thereupon  sued  them 
and  their  workmen  in  trespass  for  such  erection,  and  accepted 
money  paid  into  court  in  luU  satisfaction  of  the  trespass,  add 
that,  after  notice  to  defendants  to  remove  the  buttresses,  and  a 
refusal  to  do  so,  A.  might  bring  another  action  of  trespass  against 
them  for  keeping  and  continuing  the  buttresses  on  tne  land,  to 
which  the  former  recovery  was  no  oar."  Holmes  v.  Wilson,  teupra. 
Also :  ^^  The  defendants  were  liable  for  continuing  the  nuisance, 
although  they  had  no  right  to  enter  upon  the  land  to  remove  it, 
and  that  the  action  was  therefore  maintainable.'^  Thompson  v. 
Oibson,  9V{pra. 

An  owner  of  land  can  rightly  do,  on  his  own  land,  any  act  that 
•does  not  interfere  with  anotlier's  rights ;  and  such  act  is  not  illegal. 
But  whenever  such  act  causes  injury  to  another,  such  owner  is 
liable  for  the  damage  so  caused,  and  the  cause  of  action  accrues  at 
the  time  of  such  damage,  and  not  before. 

In  Bonomi  v.  Backhouse,  96  E.  C.  L.  622,  654,  Willes,  J.,  states 
the  case  as  follows : 

« The  plaintiflf  was  the  owner  of  the  reversion  of  an  ancient 
house.  The  defendant,  more  than  six  years  before  commencement 
of  the  action,  worked  some  coal-mines  280  yards  distafit  from  it. 
Ko  actual  damage  occurred  until  within  the  six  years.  Question  : 
Is  the  statute  oi  limitations  an  answer  to  the  action }  Or,  in  other 
words,  did  the  cause  of  action  accrue  within  six  years  ?" 

He  also  says : 

^'  We  think  that  the  right  which  a  man  has  is  to  enjoy  his  own 
land  in  the  state  and  condition  in  which  nature  has  placed  it,  and 
also  to  use  it  in  such  manner  as  he  thinks  fit,  subject  always  to 
this,  that,  if  his  mode  of  using  it  does  damage  to  his  neighbor,  he 
must  make  compensation.  Applying  these  two  principles  to  the 
present  case,  we  think  that  no  cause  of  action  accrued  from  the  mere 
excavation  by  the  defendant  in  his  own  land,  so  long  as  it  caused 
no  damage  to  the  plaintiff;  and  that  the  cause  of  action  did  accrue 
when  the  actual  damage  first  occurred." 

The  court  held  that  the  statute  did  not  bar  the  action.  See 
Butler  V.  Peck,  16  Ohio  St.  334. 


I 
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And  when  the  owner  of  land  rightly  and  lawfully  does  not  act 
entirely  on  his  own  laud,  and  by  means  of  such  act  puts  in  action 
or  directs  a  force  against  or  upon,  or  that  aflEects,  another's  land, 
without  such  other's  consent  or  permission^  such  owner  and  actor 
is  liable  to  such  other  for  the  damages  thereby  so  caused  the  latter^ 
and  at  once  a  cause  of  action  accrues  for  such  damages ;  and  such 
force,  if  so  continued,  is  continued  by  the  act  of  such  owner  and 
actor,  and  it  may  be  regarded  as  a  continuing  ti'espass'  or  nuisance; 
and  each  additional  damage  thereby  caused  is  caused  by  him,  and, 
is  an  additional  cause  of  action ;  and,  until  such  continued  trespass 
or  nuisance  by  adverse  use  ripens  into  and  becomes  a  presumptive 
right  and  estate  in  the  former,  the  latter  may  bring  nis  action. 

In  the  case  of  Delaware  &  K.  Canal  Co.  v.  Lee,  22  N.  J.  Law,^ 
243,  the  court  held :  ''  An  actionable  nuisance  may  be  caused  by 
an  act  perfectly  lawful  in  itself,  when  the  nuisance  complained  of 
is  only  a  consequence  of  that  act."  It  also  held :  "The  statute  of 
limitations  is  no  bar  to  allowing  damages  done  within  six  years,  by 
a  nuisance  erected  before  the  six  years,  in  cases  where  the  nuisance 
has  not  been  so  long  continued  as  to  raise  presumption  of  a  grant." 

In  case  of  Hamer  v  .Knowles,  6  Exch.  454,  the  plaintm  pur- 
chased lands,  and  thereafter  the  working  of  mines  under  landa 
near  to  but  noc  adjoining  the  close  on  which  buildings  stood  oc- 
casioned a  further  subsidence.  "  No  damage  was  done  by  the^ork- 
ing  of  the  mines  subsequently  to  July,  1852,  but  the  subsidence  of 
the  ground  continued,  in  conseqiience  of  the  previous  mining  opera- 
tions. The  mining  was  unskilfully  conducted,  and  the  buildings 
did  not  contribute  to  the  subsidence.  In  August,  1855,  the  plain- 
tiff brought  an  action  against  the  defendant,  ^dd,  that  he  was 
entitled  to  recover  damages."  See,  also.  Holmes  v.  Wilson,  supra^ 
and  Thompson  v.  Gibson,  supra. 

In  Whitehouse  v.  Fellows,  100  E.  C.  L.  765,  the  court  held : 
*'  If  the  cause  of  action  be  not  the  doing  of  the  thing,  but  the  re- 
sulting of  damage  only,  the  period  of  limitation  is  to  be  computed 
from  the  time  when  the  plaintiff  sustained  the  injury."  And  to 
the  same  eflEect  is  Baldwin  v.  Calkins,  10  Wend.  167 ;  McConnell 
V.  Kibbe,  29  111.  485 ;  An^.,  Lim.  §  300;  Wood,  Nuis.  §  719 ;  Wood, 
Lim.  §  180,  and  cases  cited.  Also,  Ramsdale  v.  Foote,  55  Wis. 
557;  Miller  v.  Keokuk  &  D.  M.  E.  Co.,  63  Iowa,  680;  s.  c,  14 
Am.  &  Eng.  R  R  Cas.  293. 

The  facts  stated  in  the  amended  petition  show  that  the  Valley 
E.  Co.  diverted  the  stream,  and  turned  its  course  and  current 
against  and  over  the  lands  of  Franz,  and  thereby  caused  the  injury 
complained  of.  The  company  remained  upon  its  own  land,  and  cut 
the  new  channel,  and  took  control  of  the  stream,  and  directed  its 
course  when  the  same  passed  from  its  land  and  its  control,  and  has 
ever  since  so  controlled  and  directed  the  stream  that  has  caused  the 
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damage  complained  of.  The  amended  petition  states  a  caase  of 
action  that  is  not  barred  by  the  statute  of  limitations  provided  for 
snch  cases. 

In  overraling  the  demurrer  the  court  did  not  err.  Keither  did 
the  court  err  in  any  other  matter  presented  to  us.  The  judgment 
is  affirmed. 

Liability  for  Diverting  Natural  Stream, — See  Dennar  «.  Chicago,  etc.,  R.  Co. 
11  Am.  &  EDg.  R.  R.  Cas.  503 ;  Hoeble  v.  Muscatine,  11  lb.  550 ;  Union  Pac.  R. 
Co.  V.  Dyche,  14  lb.  272 ;  Jackman  v.  Missouri  Pac.  R.  Co.,  17  lb.  72 ;  Utica,  etc., 
R.  Co.  «.  Thomas,  20  lb.  93;  Van  Orsdal  v.  Burlington,  etc.,  R.  Co.,  5  lb.  53; 
Cairo  &  V.  R.  Co.  v.  Stevens,  5  lb.  58. 

Overflow  of  Lands— Measure  of  Damages  where  Injury  does  not  appear  to 
be  Permanent— Remedies. — The  measure  of  damages  for  the  overflow  of  lands 
is  its  depreciation  in  value  only  when  the  injury  appears  to  be  permanent. 
When  the  injury  may  or  may  not  continue,  the  plaintiff  is  entitled  to  recover 
such  damages  as  have  resulted  to  growing  crops  and  the  like  when  the  suit  was 
brought.  He  may  enjoin  the  continuance  of  the  causes  which  operate  to  his 
injury,  or  he  may  bring  actions  from  time  to  time  as  damages  result  to  him 
from  their  continuance.  (Gulf,  C.  &  8.  F.  R  Co.  9.  Helsley,  20  Am.  &  Eng. 
R.  R.  Cas.  89);  G.,  H.  &  S.  A.  R.  Co.  «.  Seymour,  63  Tex.  345;  Same  v.  Tait, 
68  Tex.  223. 

Action  to  recover  Damages  for  Overflow  of  Land— Bridge— Evidence-Ex- 
pert Witnesses. — The  opinion  of  a  witness  who  has  lived  many  years  near  a 
stream,  and  who  is  familiar  with  the  usual  rainfall  in  the  region,  as  to 
whether  the  openings  of  a  bridge  were  large  enough  to  permit  the  passage 
of  the  usual  drift,  is  admissible  m  an  action  to  recover  damages  for  the  over- 
flow of  the  plaintiff^s  land  because  of  the  alleged  defective  construction  of 
the  defendant's  bridge.  (Porter  v.  Manufacturing  Co.,  17  Conn.  249;  Col- 
lege «.  McHugh,  21  Texas,  256;  Carroll «.  Welch,  26  Texas,  147.) 

Where  from  the  evidence  it  appears  that  the  bridge  was  at  least  five  feet 
above  the  level  of  the  plaintiff^s  land ;  and  that  the  water  passed  through 
the  bridge  without  obstruction  until  it  reached  the  top  of  it  and  washed,  it 
is  held  that  a  verdict  for  the  plaintiff  cannot  be  sustained.  I.  &  G.  N.  R  «. 
Klaus,  5  Tex.  Law  Review,  565. 

Same-Evidence  of  Settlement  of  Similar  Suit  Inadmissible  to  show  Ad- 
mission of  Liability — Expert  Testimony  on  Question  at  Issuer — In  an  action 
for  damages  for  the  overflow  of  the  plaintiff's  land,  caused  by  the  alleged  un- 
skilful and  improper  construction  of  the  defendant's  bridge,  it  is  Tield,  that 
evidence  of  the  settlement  by  the  defendant  of  a  similar  suit,  and  the  keep- 
ing of  such  settlement  secret,  is  inadmissible  to  show  an  admission  of  lia- 
bility ;  that  the  testimony  of  experts  as  to  the  effect  of  the  bridge  as  an  ob- 
struction of  the  river  is  admissible,  although  that  is  the  question  at  issue ; 
and  that  an  allusion  of  counsel  to  the  importance  of  the  case  to  his  client, 
not  found  to  be  unfair  or  prejudicial  in  fact,  is  not  of  such  a  character  as  to 
show  a  mistrial  as  a  matter  of  law.  Gault  v.  Concord  R.  Co.,  1  New  Eng. 
Rep.  (N.  H.)  254. 

Same-lnstructions-Remedy  when  not  sufficiently  Explicit-Act  of  Codi- 
Where  the  instructions  to  the  jury  are  not  sufficiently  explicit,  the  remedy  is 
to  request  instructions  which  are  satisfactory.  (Burlington  &  M.  R.  Co.  v, 
Schluntz,  14  Neb.  425;  s.  c,  14  Am.  &  Eng.  R.  R.  Cas.  182;  Sioux  City,  etc., 
R  Co.  «.  Brown,  18  Neb.  817;  s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  406.) 

In  an  action  to  recover  damages  for  the  overflow  of  land  the  following  in- 
struction was  given: 
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«  The  court  Instructs  the  jury  that  it  is  not  i^ecessary  to  the  plaintifTs  re- 
covery to  show  great  negligence  on  the  part  of  the  defendant;  and  if  you 
belieye  from  the  evidence  that  the  defendant  negligently  constructed  its  line 
of  road,  bridges,  and  culverts,  as  complained  of  by  the  plaintiff  in  her  peti- 
tion, and  such  negligence  contributed  in  a  laree  desree,  along  with  the  act 
of  God,  in  causing  the  loss  sustained  by  the  plaintuE,  it  would  be  liable  in 
damages  for  the  additional  damages  sustainea  b^  the  plaintiff  by  reason  of 
any  such  negligence  of  the  defendant."    Of  this  instruction  the  court  say: 

'^  A  loss  occasioned  by  the  act  of  God  has  reference  to  acts  with  which  tiie 
agency  of  man  has  nothing  to  do.  ^cArthur  v.  Sears,  21  Wend.  190;  Gor- 
don V,  Buchanan,  6  Terg.  72;  New  Brunswick,  etc.,  Co.  v.  Tiers,  24  N.  J. 
Law,  697;  Michaels  v.  New  York  Cent.  R.  Co.,  80  K.  T.  564.  This  ques- 
tion was  very  ably  discussed  by  Cowen,  J.,  in  McArthur  v.  Sears,  21  Wend. 
195,  200,  and  a  large  number  of  authorities  cited.  If  the  loss  or  injury  hap- 
pen in  any  way  through  the  agency  of  man,  it  cannot  be  consider^  the  act 
of  God.  Michaels  «.  New  York  Cent.  R.  Co.,  80  N.  Y.  564-^71;  Proprie- 
tors, etc.,  V,  Wood,  4  Doug.  287-290;  Chicago,  etc.,  R.  Co.  «.  Sawyer,  69  BL 
285.)  The  instruction,  therefore,  was  favorable  to  the  railroad  company,  and 
it  has  no  cause  of  complaint  because  it  was  given."  Republican  Valley  R. 
Co.  V,  Pink,  24  N.  W.  Rep.  (Neb.,  Sept.,  1885)  691. 

Same-Pasture  Lands-Right  to  Qraze-Measura  of  Damaees  for  Over- 
flowing Highway  and  Preventing  Plaintiffs  Children  from  walking  to  School. 
— The  measure  of  damages  for  negligently  deluging  the  land  of  another, 
wit li out  permanently  taking  it,  is  the  value  of  products,  including  fruit  trees, 
destroyea  and  the  iniury  done  to  the  land,  and  not  the  difference  between 
the  value  of  the  land  before  and  after  the  overflow.  (Railroad  e.  Harring- 
ton, 62  Texas,  697;  Railroad  e.  Helsley,  62  Texas,  598.) 

This  rule  entitled  the  plaintiff  to  recover  the  value  of  his  grass  submerged, 
but  not  the  price  of  new  pastures  and  the»  expense  of  driving  his  cattle  to 
them.  His  failure  to  claim  what  he  was  entitled  to,  gave  him  no  equity  to 
have  applied  a  rule  of  compensation  not  authorized  by  law. 

A  mere  right  to  graze  on  lands  of  another  will  not  give  the  owner  of  cat- 
tle a  right  to  recover  damages  done  such  land.  The  grazing  of  cattle  upon 
land  is  not  such  use  as  gives  a  right  or  claim  to  the  land. 

If  the  overflow,  without  the  intervention  of  other  agencies,  was  directly 
and  proximately  the  cause  of  the  drowning  of  any  of  the  plaintiff's  stock  he 
can  recover,  whether  they  were  on  his  land  or  not. 

The  plaintiff's  children  were  unable  to  walk  to  school  for  two  months  by 
reason  of  the  overflow  of  the  highway  by  the  defendant  company.  MM, 
that  he  is  entitled  to  recover  the  value  of  the  feed  of  horses  usea  by  them  up 
to  the  amount  of  his  share  of  the  school  fund  which  would  have  been  lost  by 
the  non-attendance  of  his  children.  S.  &  E.  T.  R.  v.  Johnson,  6  Tex.  Law 
Review  (Tex.,  Jan.,  1886),  86. 

Action  for  Special  Damages  for  Overflow  of  Water — Recovery  Cort fined 
to  Damages  claimed  in  Petition— Measure  of  Damages — Sickness  in  Plain- 
tiffs Farailyi — In  an  action  to  recover  special  damages  for  an  overflow  of 
water  on  the  plaintiff's  land  through  the  alleged  negligence  of  the  defend- 
•c^^.t  in  the  construction  of  a  dam,  tne  recovery  must  be  confined  to  the  spe- 
cial damages  claimed  in  the  petition.  (Glass  e.  Cklvin,  80  Mo.  297 ;  Benson 
e.  C.  &  A.  R.  Co.,  78  Mo.  504;  s.  c,  20  Am.  &  Bug.  R.  R.  Cas.  96;  Bank  e. 
Armstrong,  62  Mo.  59  ;  Moffatt  9.  Conklin,  85  Mo.  458;  Bank  v.  Murdock 
&  Armstrong,  62  Mo.  70.^  The  measure  of  damages  in  such  a  case  cannot  be 
the  difference  in  value  of  the  land  before  and  after  the  injury,  and  the  dif- 
ference in  rental  value  also  before  and  after  the  injury,  but  must  be  the 
injury  actually  sustained  at  the  conmiencement  of  the  suit.  Shearman  Ss 
Redfield  on  NegUgence,  section  602,  lays  down  this  rule:  ^'In  aa  action  for 
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a  negligent  injury  to  real  estate,  the  rule  of  damages  generally  adopted  is 
to  allow  the  plaintiff  the  difference  between  the  market  value  of  the  land 
immediately  before  the  injury  occurred  and  the  like  value  immediately  af- 
ter the  injury  is  complete.''  But  in  Pinney  v.  Berry,  61  Mo.  859,  Napton, 
J.,  said:  *'But  it  is  obvious  that  this  rule  has  no  application  to  such  nui- 
sances as  may  be  removed  the  day  after  the  verdict,  or  for  the  continuance  of 
which  a  second  or  third  action  may  be  maintained,  or  which  may  be  abated 
at  the  instance  of  the  injured  party,  by  the  order  of  a  competent  court.'' 
Id  a  suit  for  alleged  special  damages,  the  measure  of  damage  is  compensa- 
tion for  the  loss  actually  sustained  prior  to  the  suit,  by  reason  of  the  alleged 
negligence  and  carelessness  of  the  defendant. 

Sickness  in  plaintiff's  family  caused  by  an  overflow  of  water  from  defend- 
ant's negligently  constructed  dam  is  a  proper  element  of  damages  where 
the  same  is  pleaded  in  the  petition.  (Ellis  v.  E.  C,  St.  J.  &  0.  B.  R.  Co., 
63  Mo.  131 ;  Pinney  v.  Berry,  61  Mo.  859) ;  Chicago  &  Alton  R.  Co.  v.  Brown, 
80  Mo.  457. 

Action  for  Damages  for  constructing  Traeic  so  as  to  baeic  Water  on  Plain- 
tifPs  Premises — Practice— Immaterial  Errors^ — In  an  action  against  a  rail- 
road company  for  so  constructing  its  track  as  to  back  up  water  on  plaintiff's 
premises  no  objection  was  made  to  any  evidence  on  which  the  plaintiff  re- 
lied to  sustain  his  claim  for  damages,  and  a  verdict  for  the  plaintiff  showed 
the  special  grounds  on  which  the  jwrj  rested  their  verdict.  Eeld,  that  the 
pleadings  being  sufficient  to  authorize  such  verdict,  in  support  of  which 
there  was  some  evidence,  the  judgment,  on  appeal,  should  be  affirmed. 

Though  the  charge  of  the  court  may  in  some  respects  be  incorrect,  or 
present  some  issue  not  raised  by  the  pleadings,  yet  if  it  appears  affirmative- 
ly from  the  record  that  the  finding  of  the  jury  was  not  iimuenced  by  such 
erroneous  charge,  the  case  will  not  ordinarily  be  reversed  because  of  such 
immaterial  error  of  the  court.  (City  of  Galveston  v.  Morton,  58  Tex.  416; 
Carter  e.  Eames,  44  Tex.  544;  Jones  «.  Thurmond,  5  Tex.  818:  Salinas  «. 
Wright,  11  Tex.  572;  HoUinssworth  e.  Holshousen,  17  Tex.  41;  Merri- 
wether  v,  Dixon,  28  Tex.  19 ;  King  «.  Bremond,  25  Tex.  687.)  Houston,  E.  & 
W.  T.  R.  Co.  V.  Hardy,  61  Tex.  280. 

Right  of  a  Railroad  Company  to  build  Bridge — Power  of  California  to 
authorize  Construction  of  a  Bridge  over  a  Navigable  Stream  within  the 
State. — A  legislative  grant  of  the  right  to  build  a  railroad  along  a  given 
route,  which  route  crosses  a  navigable  stream,  necessarily  includes  the  right 
to  build  a  bridge  over  such  stream. 

While  the  power  of  a  State  with  respect  to  the  construction,  regulation, 
and  control  of  bridges  over  navigable  streams  is  subordinate  to  that  of  Con- 
gress, still  until  Congress  acts  on  the  subject  the  power  of  the  State  is 
plenary. 

The  provision  in  the  act  of  Congress  admittinpr  California  into  the  Union 
to  the  effect  **that  all  the  navigable  waters  within  the  State  shall  be  com- 
mon highways  and  forever  free,  as  well  to  the  inhabitants  of  said  State  as  to 
the  citizens  of  the  United  States,  without  any  tax,  impost,  or  duty  therefor,** 
does  not  impair  the  power  of  the  State  to  authorize  the  construction  of  a 
bridge  over  a  navigfCble  stream,  within  its  boundaries,  whenever  such  con- 
struction would  promote  the  convenience  of  the  public.  People  e.  Potrero 
and  Bay  View  R.  Co.,  6  West  Coast  Rep.  (Cal.,  June,  1885)  799. 

Accumulation  of  Drift  about  the  Piers  of  a  Railroad  Bridge,  endanger- 
ing Navigation — Liability  of  Company. — It  is  the  duty  of  a  railroad  com* 
pany  owuing  a  bridge  across  a  navi^ble  stream  to  take  reasonable  care  to 
prevent  such  accumulations  of  drift  about  its  piers,  either  above  or  below 
the  surface  of  the  water,  as  might  endanger  navi^tion.  This  duty  is  per- 
haps more  imperative  in  the  case  of  submerged  dnf  t,  as  it  is  more  easily  dis- 
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coverable  by  the  keepers  of  the  bridge  than  by  persons  engaged  in  naviga- 
tion. 

Upon  a  failure  of  the  company  to  use  such  dilisence,  it  is  liable  for  dama- 
ges resulting  to  those  navigating  the  stream,  in  the  absence  of  contributory 
negligence  by  them.  So  held  in  an  action  to  recover  damages  for  the  loss 
of  a  raft  of  lo^  because  of  the  failure  of  the  defendant  company  to  remove 
submerged  drift  against  the  piers  of  its  bridge  across  the  Arkansas  Hiver. 
St.  Louis,  Iron  Mt.  &  Southern  R.  v,  Meese,  44  Ark.  414. 

Erection  of  Bridge  Obstruction  of  Navigation  of  River — Subsequent  Grant 
of  Autl)ority— Recovery  of  Damages  accruing  prior  to  Grant. — The  defend- 
ant company,  by  erecting  a  pile  bridge,  obstructed,  without  lawful  author- 
ity, the  navigation  of  a  certain  river  or  creek  from  January  1,  1884,  to  March 
12,  1884,  when  the  Legislature  authorized  the  company  to  erect  a  bridge 
similar  to  that  already  erected.  Subsequently  the  plaintiff,  who  owned  a 
steamer  engaged  in  the  navigation  of  the  river,  brought  suit  for  damages  re- 
sultinff  from  the  obstruction.  Ealdj  that  the  act  authorizing  the  bridge  ia 
no  deduce  to  the  plaintiff's  demand  for  damans  which  accrued  between 
January  1  and  March  12,  1884.  Smith  e.  Louisville,  New  Orleans  &  Texas 
R.  Co.,  62  MisB.  610. 


Fennsylyania  K  Oa 
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(Advance  Oase^  Pmnsylwmia,    April  19,  1886.) 

Where  a  railroad  company  inserted  a  pipe  in  the  back-water  of  a  dam,  and 
upon  their  own  property,  and  pumped  water  therefrom,  to  supply  their 
tanks,  in  such  quantities  as  to  seriously  diminish  the  supply  required  by  a 
lower  riparian  proprietor  for  the  running  of  his  paper-mill,  it  was  held  that 
the  ri^ht  of  the  railroad  company  was  only  to  use  the  water  so  as  not  to  sen- 
sibly diminish  the  stream  to  the  riparian  owner  below.  If  the  company  re- 
quires more  than  its  share,  it  must  resort  to  the  right  of  eminent  domain. 

Under  such  circumstances,  it  is  not  necessary  that  there  should  be  a  pro- 
ceeding by  a  jury  of  view,  under  the  act  of  assembly  May  16,  1857. 

Case,  by  Frank  P.  Miller,  against  the  Pennsylvania  R.,  to  re- 
cover damages  for  diverting  a  water-course,  to  the  injury  of  his 
mill  property. 

It  appeared  in  the  court  below  that  Frank  P.  Miller  was  tenant 
for  years  of  a  paper-mill  on  Brandywine  creek,  near  Downington, 
Pennsylvania.  The  mill  is  run  by  water-power,  and  is  wholly 
supplied  with  water  drawn  from  a  dam  in  the  creek,  the  breast  of 
which  was  on  Miller's  property,  but  the  back-water  was  crossed  by 
the  railroad's  right  of  way.     For  a  number  of  years  prior  to  the 
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bringing  of  this  suit  the  railroad  company  had  maintained  a  water 
station  for  locomotives  at  this  point,  oat  had  supplied  their  tanks 
from  another  source.  Determming  to  draw  their  supply  from 
this  creek,  the  railroad  company  erected  a  pumping-engine,  and, 
against  Miller's  protest,  inserted  a  pipe  in  the  dam,  within  their 
right  of  way,  through  which  water  in  considerable  quantities  was 
pumped  into  tanks.  Miller  then  brought  this  action  on  the  case. 
At  the  fii*8t  trial  he  was  nonsuited  because  he  should  have  pro- 
ceeded in  the  manner  prescribed  by  act  of  assembly  April  15, 
1859,  "  An  act  authorizing  the  Pennsylvania  R.  Co.  to  obtain  a 
better  supply  of  water  for  the  uses  of  their  road."  Subsequently, 
on  motion  to  take  ofi  the  nonsuit,  the  rule  was  made  absolute,  a 
new  trial  granted,  and  plaintiff  awarded  $750.50  damages,  and 
judgment  thereon.  Wnereupon  defendant  took  this  writ  of 
erfor. 

John  J.  PinTcerton  for  plaintiff  in  error. 

R.  Jones  Monaghwn,^  Jcmiea  Monaghwn,^  and  J.  FrcmkE.  Ha/use 
for  defendant  in  error. 

Paxson,  J. — This  was  an  action  brought  in  the  court  below 
against  the  Pennsylvania  B.  Co.  for  diverting  the  water  from  the 
Brandywine  creek,  to  the  injury  of  the  defendant  in  facts. 

error,  who  is  the  owner  of  a  mill  property  on  that  stream  below 
the  railroad.  The  water  is  taken  withm  tne  line  of  thd  road,  and 
upon  the  property  of  the  company.  The  land  covered  by  the 
water  at  this  point  belongs  to,  the  company  in  fee-simple.  The 
water  is  pumped  up  from  the  creek  into  large  tanks,  and  is  then 
used  to  supply  the  locomotives  of  the  company.  The  plaintiff 
alleges  that  the  quantity  taken  was  so  large  as  to  seriously  impair 
the  power  of  his  mill,  and  hence  this  suit. 

It  was  contended  upon  the  trial  below,  and  it  was  urged  here, 
that  the  proceeding  should  have  been  by  a  jury  of  view  under  the 
act  of  MW  16,  1857,  and  not  by  a  common-law  action.  We  do 
not  regard  this  point  as  tenable,  for  the  reason  that  the  water  was 
not  taken  by  the  company  under  the  right  of  eminent  domain,  but 
by  virtue  of  its  rights  as  a  riparian  owner.  As  before  b,oht  to  uu 
stated,  it  owns  the  land  in  fee-simple  at  the  point  where  ™"  waibr. 
the  water  is  taken,  and  has  precisely  the  right  of  every  other 
riparian  owner  on  that  stream.  It  may  use  the  water  as  other 
owners  use  it,  without  responsibility  to  any  one  therefor,  provided 
such  use  is  not  of  a  character  to  injure  other  riparian  owners  on 
the  same  stream.  The  principle  established  by  a  long  line  of  de- 
cisions is  that  the  upper  riparian  owner  has  the  right  to  the  use  of 
the  stream  on  his  land  for  any  legal  purpose,  provided  he  returns 
it  to  its  channel  uncorrupted  and  without  any  essential  diminution ; 
that  in  all  such  cases  the  size  and  capacity  of  the  stream  is  to  be 
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considered  ;  and  that  any  interruption  of  or  interference  with  the 
rights  of  the  lower  riparian  owner  is  an  injury,  for  which  an  ac- 
tion will  lie  unless  too  trifiingfor  the  law  to  notice.  Wheatley  v. 
Ghrisman,  24  Pa.  St.  298.  The  size  and  capacity  of  the  stream 
has'  always  an  important  bearing  upon  questions  oi  this  ui 
nature.  Every  riparian  owner  nas  the  right  to  use  the  ^ 
water  of  the  stream  passing  over  his  land  for  ordinary  domestic 
purposes ;  and  if  the  stream  be  so  small  that  his  cattle  drink  it  all 
up,  while  it  may  be  a  loss  to  the  lower  riparian  owner,  it  is  dam- 
num absque  i/njvHa.  But  where  the  upper  riparian  owner  diverts 
or  uses  the  water,  not  for  ordinary  domestic  purposes,  such  as  are 
inseparable  to  and  necessary  for  the  use  of  his  land,  but  for  manu- 
facturing or  other  purposes  having  no  necessary  relation  to  his  use 
of  his  land,  the  case  is  different.  In  Wheatley  v.  Chrisman,  supra^ 
it  was  held  that  ^^  a  ^  proprietor  of  land  over  which  a  stream  of 
water  runs  has,  as  against  a  lower  proprietor,  the  use  only  of  so 
much  of  the  stream  as  will  not  materially  diminish  its  Quantity. 
His  right  is  not  to  be  measured  by  the  reasonable  demanas  of  his 
business."  In  that  case  the  allegation  was  that  the  stream  had 
been  diverted  by  one  riparian  owner  in  order  to  work  his  lead- 
mine  to  such  an  extent  as  to  sensibly  diminish  the  supply  to  the 
lower  owner;  and  that  such  use  was  necessary  in  order  to  enable 
him  to  carry  on  his  business.    It  was  said  by  mis  court : 

^^  The  proposition  of  the  defendant  was  that  he  had  a  legal  ri^ht 
to  use  a  reasonable  quantity  of  the  water  for  the  purposes  of  his 
business.  The  court  [below]  replied  that  his  business  might  rea- 
sonably require  more  than  he  could  take  consistently  with  the 
rights  of  the  plaintiff.  We  cannot  see  how  or  on  what  principle 
the  correctness  of  this  can  be  impugned.  The  necessities  of  one 
man's  business  cannot  be  ^q  standard  of  another's  rights  in  a 
thing  which  belongs  to  both.  .  .  .  The  defendant  had  a  right  to 
such  use  as  he  could  make  of  the  water  without  materially  dimin- 
ishing it  in  quantity.  ...  If  he  needed  more,  he  was  l)ound  to 
buy  it.  However  laudable  his  enterprise  may  be,  he  cannot  carry 
it  on  at  the  expense  of  his  neighbor.  One  who  desires  to  work  a 
lead-mine  may  require  land  and  money  as  well  as  water,  but  he 
cannot  have  either  unless  he  first  makes  it  his  own." 

This  is  conclusive  of  the  present  controversy.  As  before  ob- 
served, the  railroad  company  mav  use  this  water  bv  virtue  of  its 
rights  as  riparian  owner ;  but  such  use  must  be  such  as  not  to  sen- 
sibly diminish  the  stream  to  the  riparian  owner  below.  The  water 
belongs  to  both,  and  if  the  former  wants  more  than  its  share,  it 
must  take  it  under  its  right  of  eminent  domain,  and  pay  for  it. 
Judgment  affirmed. 

See  Garwood  o.  Kew  York,  etc.,  R.  Co.,  2  Am,  &  Bog.  R.  R  Gas.  490; 
VaUey  R.  Oo.  v,  Franz,  and  note,  aku^  p.  375. 
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Same— Opinion  of  Non-expert  WftnoM. — ^The  opinion  of  an  unskilled  wit- 
ness, whohas  Uyed  many  years  near  a  stream,  and  is  familiar  with  the  rain- 
fall of  the  region^  is  admissible  to  show  that  the  openings  of  a  bridge  were 
not  large  enough  to  permit  the  passage  of  drift.    International  &  G.  N.  R. 

00.  V,  Klans,  64  Tex.—. 

Same- -Jurisdiction  of  Justice  of  the  Peace  in  Action  for  Damages 
caused  by> — A  justice  of  the  peace  has  not  jurisdiction  in  an  action  ou  the 
case  when  it  is  ayerred  in  the  declaration  that  the  plaintiff  has  been  dam- 
aged, both  ia  in  hU  eeUar  and  tmement^  and  in  hU  drugs  and  frudieines  in 
said  cellar,  etc,  by  reason  of  defendant's  negligence  in  constructing  its  rail- 
road, whereby  the  water  was  diverted  from  its  natural  channel  into  said  cel- 
lar.   Burlington,  etc.,  R.  Oo.  v.  Brush,  67  Vt.  472. 

Brolcen  Bridge  in  Navigable  River— Removal  of  Debris.— The  North  British 
Railway  act,  1881,  gave  the  North  British  R.  authority  to  erect  a  new  bridge 
over  the  Tay,  a  little  higher  up  the  river  than  the  one  blown  down  on  DecemMr 
28,  1879.  Sec.  21  of  this  act  provided,  *'The  company  shall  abandon  and 
cause  to  be  disused  as  a  railway  so  much  of  the  North  British  R.  as  lies  be- 
tween the  respective  points  of  junction  therewith  of  railway  No.  1  and  rail- 
way No.  2;  and  shall  remove  the  ruins  and  dibris  of  the  old  bridse,  and  all 
obstructions  interfering  with  the  navigation  caused  by  the  old  bridge,  to  the 
satisfaction  of  the  board  of  trade."  The  magistrates  of  Perth,  whose  juris- 
diction extends  down  the  river  to  within  about  three  miles  of  the  old  bridge, 
raised  an  action  for  declarator  and  implement: 

EMj  (1)  that  the  special  act  imposed  an  absolute  obligation  to  remove 
the  whole  ruins  and  aibri$  of  the  old  bridf^e;  and  sec.  21  did  not  give  the 
board  of  trade  'a  discretionary  power  to  dispense  with  the  performance  of 
any  part  of  this  obligation;  and  it  followed  that  the  respondents  had  an  in- 
terest to  obtain. a  declarator  as  to  the  extent  of  the  obligation;  but  (2),  di»^ 
senting  from  the  judgment  of  the  court  below,  the  obligation  did  not  become 
immediately  prestable;  and  (8)  the  import  of  the  expression  '*to  the  satis- 
faction of  the  board  of  trade"  was,  that  though  not  bound  to  submit  their 
Slans  of  removal,  including  the  time  and  manner,  yet,  as  a  matter  of  pru- 
ence,  the  company  ought  to  do  so ;  (4)  that  in  the  circumstances  it  would  be 
inexpedient,  though  hsxdly  incompetent,  to  do  more  now  than  simply  ordain 
the  company  to  remove  the  whole  ruins  and  dSbris  in  terms  of  sec.  21,  for  to 
order  the  removal  '*  forthwith"  might  unduly  hamper  the  discretion  of  the 
board  of  trade;  and  if  the  company  were  guilty  of  undue  delay  in  applying 
to  the  board  of  trade;  or  if  they  should  proceed  at  their  own  hand  so  as  to 
cause  obstruction  to  navi^tion;  or  if  after  obtaining  the  sanction  of  the 
board  of  trade  to  some  scheme  of  removal,  they  failed  to  properly  execute 
it,  on  any  conditions  attached,  the  respondents,  on  application  to  the  court, 
had  an  effective  remedy.  North  British  R.  Co.  v.  Lord  Provost  of  Perth 
0t  al.,  L.  R.  10  H.  L.  679. 

Proper  Parties  In  Action  for  injury  by  Railroad  to  County  Bridge-  Limita- 
tion of  Action, — The  board  of  commissioners  of  a  county  is  the  proper  party 
to  bring  an  action  to  reimburse  the  county  for  expense  incurred  by  such 
board  in  rebuilding  a  bridge  upon  a  county  road  within  the  limits  of  a  vil- 
lage, which  bridge  had  been  so  far  wrongfully  injured  by  a  railroad  company 
in  the  construction  of  its  railroad  across  such  county  road  as  to  require  the 
construction  of  a  new  bridge.    Railroad  Co.  i>.  Commissioners,  85  Ohio  St. 

1,  distinguished. 

The  statute  of  limitations  does  not  begin  to  run  against  such  cause  of 
action  until  the  complete  restoration  of  such  bridge  bv  the  commissioners 
to  its  former  condition  of  usefulness  and  safety;  and  does  not  interpose  a 
bar  to  recovery  within  six  years  after  such  restoration.  Perry  Co.  e.  Rail- 
road Co.,  48  Ohio  St.  451. 

Bridge  across  Slough— Whether  Navigable  Highway.~The  bridge  built  by 
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the  Joliet  &  Chicago  K.  Co.  and  maintamed  by  the  Chicago*  &  Alton  R  Co. 
over  Healy  Slough  does  not  cross  it  at  a  point  where  it  is  a  navigable  high«> 
way  for  the  public.     Healy  et  al,  v,  Joliet,  etc.,  R.  Co.,  116  U.  S.  191. 

Sewer  built  on  Land  of  Railroad — Right  of  Access tOi — The  plaintifb,  in 
1843,  under  the  authority  of  a  local  act,  constructed  a  sewer  on  land  part  of 
which  had  been  bought  by  the  defendants,  a  railway  company,  but  had  not 
then  been  used  for  their  works.  Part  of  the  remainder  was  bought  br  the 
defendants  after  the  construction  of  the  sewer,  but  no  part  of  the  land  was 
the  plaintiffs',  or  had  ever  been  granted  to  them.  The  local  act  not  only 
authorized  the  plaintiffs  to  make  the  sewer,  but  vested  it  in  them,  with  the 
duty  to  repair  it,  without,  however,  giving  them  any  express  right  of  access 
thereto.  In  1868  the  defendants,  in  exercise  of  the  powers  conferred  on 
them  by  their  special  act,  with  which  was  incorporated  the  Railways  Clauses 
Consolidation  Act,  1845,  constructed  an  embankment  over  the  sewer  which, 
though  it  made  it  less  easy,  did  not  prevent  the  plaintiffs  getting  access  to 
the  sewer  in  order  to  repair  it.  The  plaintiffs  being  obliged  afterwards  to 
repair,  and  having  incurred  extra  expense  in  doinc;  so  in  consequence  of  the 
embankment,  claimed  compensation  from  the  defendants  under  sec.  68  of 
the  Lands  Clauses  Consolidation  Act,  1845,  and  sec.  6  of  the  Railways  Clauses 
Consolidation  Act,  1845,  for  injuriously  affecting  the  plaintiffs'  interest  in 
the  sewer. 

Eddy  by  the  court  of  appeal,  that  as  a  right  of  access  to  the  sewer  had  not 
been  expressly  given  by  the  local  act,  but  had  to  be  implied,  the  right  of 
access  which  ought  to  be  implied  was  not  any  particular  mode  of  access, 
but  such  only  as  was  reasonably  necessary  for  enabling  the  repair  of  the 
sewer  to  be  done,  and  as  that  had  not  been  prevented  by  the  defendants' 
embankment,  but  only  rendered  less  easy  and  convenient,  the  plaintiffs  had 
no  right  to  compensation.  Mayor,  etc.,  e.  London  &  N.  W.  R.  Co.,  L.  IL 
16  Q.  B.  573. 
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V. 

Bbydon,  to  Use  of  Davis  &  Co. 

(Adwmce  0<ue,  Ma/ryland.    March  11,  1886.) 

Under  a  contract  by  a  railroad  company  to  purchase  coal  of  plaintiff,  cer- 
tain Quantities  of  which  are  to  be  delivered  each  day,  of  such  quality  as 
flhall  be  *' satisfactory^^  to  the  company's  masters  of  transportation  and  ma- 
chinery, although  the  coal  tendered  is  rejected  by  the  masters,  yet  if  the  re- 
jection is  not  made  in  good  faith,  it  does  not  justify  the  company  in  refusing 
to  receive  the  coal. 

In  the  construction  of  contracts  courts  look  to  the  language  employed, 
the  subject-matter,  and  the  surrounding  circumstances,  and  are  entitled  to 
place  themselves  in  the  same  situation  as  the  parties  who  made  the  contract 
were,  in  order  to  view  the  circumstances  as  they  viewed  them,  and  judge  of 
the  meaning  of  the  words  and  of  the  correct  application  of  the  language  to 
the  things  described. 

Under  the  above  contract  plaintiff  had  the  right  to  tender  coal  every  day 
during  the  time  covered  by  the  contract,  provided  it  was  of  a  quality  satis- 
factory to  the  masters ;  and  the  masters  could  not  deprive  him  of  the  right 
by  condemning  his  coal  once  for  all.  If,  however,  they  assumed  to  do  so, 
their  action  relieved  him  from  the  necessity  of  making  tender  thereafter, 
but  would  not  impair  any  of  his  riehts  under  the  contract. 

On  questions  of  fraud  the  evidence  may  properly  take  a  wide  range. 
When  the  jury  is  satisfied  that  fraud  is  proved,  it  has  a  right  so  to  declare 
by  the  verdict.  It  has  an  unqualified  right  to  form  its  judgment  on  the 
facts  which  the  court  determines  to  be  legally  sufficient,  free  from  any  inter- 
ference or  control  on  the  part  of  the  judge.  After  verdict  is  rendered,  the 
judge  who  tried  the  case  may  in  his  discretion  set  it  aside  and  grant  a  new 
trial,  if  justice  so  requires.  The  Court  of  Appeals,  however,  has  no  power 
to  decide  on  the  correctness  or  incorrectness  of  the  verdict  of  a  jury. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Baltimore 
City.    Affirmed. 

Argued  before  Alvey,  Ch.  J.,  and  Bobinson,  Bitchie,  Stone,  and 
Bryan,  JJ. 

The  facts  are  stated  in  the  opinion. 

/.  JVevett  SteeUy  John,  K,  Cowen^  WUUam  F.  Fricky  and  Wil- 
Ua/m  Irvine  Oroaa  for  appellant. 

WiUiam  Walshy  John  P.  Poe,  and  John  M.  Carter  for  appel- 
lee. 

Bbyan,  J. — The  Baltimore  &  Ohio  B.  Co.  contracted  with  Wil- 
liam A.  Brydon  to  purchase  from  him  a  large  quantity  of  coal. 
It  was  agreed  that  Brydon  was  to  deliver  to  the  rail-  facts. 

road  company  daily  not  less  than  150  and  not  more  than  300  tons 
of  coal,  of  such  quality  as  should  be  satisfactory  to  the  railroad 
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master  of  transjportatioii  and  master  of  machinery ;  and  that  the 
deliveries  shonld  commence  on  the  15th  day  of  Jnly,  1875,  and 
shonld  continue  for  three  years.  The  price  agreed  to  be  paid  was 
$1.15  a  ton.  After  a  considerable  quantity  of  the  coal  had  been 
delivered  the  railroad  company  refused  to  receive  any  more,  be- 
cause it  had  been  condemned  as  unsatisfactory  by  its  masters  of 
machinery  and  transportation. 

At  the  trial  below,  the  court  ruled  that  if  the  rejection  of  the 
coal  was  not  made  in  good  faith,  it  would  not  be  a  sufficient  justi- 
fication to  the  railroad  company  in  refusing  to  continue  the  re- 
ceipt of  it. 

The  correctness  of  the  opinion  of  the  court  as  a  Ic^l  proposition 
was  not  questioned  in  the  argument  of  this  case,  ft  is  fully  sup- 
ported by  the  decision  in  Lynn  v.  Bait.,  etc.,  B.  Co.,  60  Md.  404. 

Sut  it  was  most  earnestly  maintained  that  there  was  no  evidence 
in  the  cause  proper  to  be  submitted  to  the  jury  to  show  a  want  of 
good  faith. 

We  cannot  form  a  just  opinion  of  the  rights  of  the  parties  under 
MATTBB  foB  ^18  contract,  unless  we  take  a  view  of  the  circum- 
ff'SSmuSo  stances  under  which  it  was  made.  We  must  consider 
ooHTRAct.  ^Q  subject-matter  of  the  agreement  and  the  knowl- 
edge of  it  which  the  parties  possessed,  the  objects  which  they 
sought  to  accomplish,  and  the  inducements  which  they  had  for 
dealing  with  each  other  as  they  did. 

Oourts,  in  the  construction  of  contracts,  look  to  the  language 
employed,  the  subject-matter,  and  the  Burroundins  circumstances. 
They  are  never  shut  out  from  the  same  light  which  the  parties  en- 
joycfd  when  the  contract  was  executed,  and,  in  that  view,  they  are 
entitled  to  place  themselves  in  the  same  situation  as  the  parties 
who  made  me  contract,  so  as  to  view  the  circumstances  as  they 
viewed  them,  and  so  as  to  judge  of  the  meaning  of  the  words  and 
of  the  correct  application  of  the  language  to  the  things  described. 
Nash  V.  Towne,  5  Wall.  689  (72  U.  8.  bk.  18,  L.  ed.  527). 

There  are  two  extensive  seams  of  coal  in  Western  Maryland, 
which  are  known  respectively  as  the  Big  Vein  and  the  Six-foot 
Vein,  and  of  these  the  former  is  of  far  superior  quality  to  the  lat- 
ter. The  existence  of  these  seams  and  the  respective  qualities  of 
the  coal  were  well  known  to  the  parties  to  this  suit 

The  evidence  for  the  plaintiff  tended  to  prove  the  following 
facts,  among  others :  that  he  exercised  complete  control,  as  if  owner, 
over  the  Korth  Branch  mine,  which  was  in  the  seam 
BT^impwroMo?  known  as  the  Six-foot  Vein;  that  he  supplied  the  de- 
"'^™''  fendant  with  coal  from  this  mine  in  the  latter  part  of 
1874  and  early  in  January,  1875 ;  and  that  in  consequence  of  certain 
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that  the  dail^  amount  supplied  was  seldom  less  than  100  tons,  and 
in  freauent  mstanoes  it  was  much  more ;  that  in  December,  1874, 
Westall^  defendant's  supervisor  of  engines,  made  a  test  of  the  coal, 
in  obedience  to  the  orders  of  the  master  of  transportation,  and  re- 
ported the  result  to  him ;  that  in  February.  1875,  the  defendant's 
master  of  machinery  had  a  conversation  with  the  nlaintifi  in  refer 
ence  to  the  quality  of  this  coal,  as  compared  witn  Big  Yein  coal, 
in  which  he  said,  ^'  If  the  use  of  this  coal  presents  any  difficulty 
— any  increased  difficulties — ^we  can  overcome  them  by  an  altera- 
tion of  the  machinery,  that  is,  the  grate  bars  in  the  funiaoe ;"  that 
the  coal  was  delivered  to  the  defendant  through  Oowan,  its  coal 
agent  and  inspector,  who  examined  it ;  that  on  one  or  two  occa- 
sions he  complained  of  it,  but  as  a  general  rule  he  said  it  was  satis- 
factory ;  that  the  coal  was  mined  clean,  and  was  of  a  good  quality, 
being  fairly  up  to  the  standard  of  the  Korth  Branch  mine ;  that 
on  the  17th  day  of  May,  1875,  the  contract  was  made  between  the 
parties  which  has  given  rise  to  this  suit ;  that  some  deliveries  of 
coal  were  made  between  August  11  and  August  28,  inclusive  of 
both  dates,  and  no  more  were  made  until  October ;  that  in  the 
middle  of  August,  a  test  of  the  coal  was  made  by  ShiplOT,  defend- 
ant's supervisor  of  engines,  and  another  was  made  in  October  by 
Hepburn,  one  of  defendant's  officers ;  and  the  result  of  this  last 
test  was  communicated  to  the  master  of  machinery ;  that  in  Feb- 
ruary, 1875,  plaintiff  was  informed  by  the  master  of  transportation 
that  complsants  were  made  about  the  coal,  and  that  in  June,  1875, 
he  was  afain  informed  that  there  had  been  a  ^reat  deal  of  com- 
plaint 01  the  coal  by  the  engine-men,  and  that  if  he  did  not  fur- 
nish good  coal  the  defendant  would  nave  to  purchase  elsewhere ; 
that  on  the  7th  of  October,  1875,  the  defendant  commenced  again 
to  receive  coal  from  the  plaintiff  and  continued  to  receive  quanti- 
ties  nearly  every  day  until  Mav  6, 1876,  and  one  on  May  15 ;  that 
these  dehveries  usually  raneed  from  60  to  70  tons  at  a  time ;  that 
there  were  no  complaints  of  the  coal  between  October,  1875,  and 
Mav,  1876. 

On  May  2,  1876,  the  master  of  machinery  gave  the  plaintiff 
notice  that  the  use  of  his  coal  would  be  discontinued  by  the  de- 
fendant after  the  6th  day  of  tiie  month. 

There  was  also  evidence  for  the  plaintiff  tending  to  prove  that 
at  the  time  the  contract  was  made,  the  defendant  was  EnDnrcs  as  to 
paying  $1.25  a  ton  for  the  Big  Vein  coal,  and  that  ""°« ^  ^^^ 
there  was  a  fall  in  the  price  of  Big  Yein  coal,  in  the  years  1875 
and  1876,  of  from  twenty-five  to  thirty  cents  a  ton,  one  witness 
testif^ying  that  the  year  1875  opened  with  fairly  firm  prices,  and 
that  it  was  after  the  business  opened  that  the  prices  commenced  to 
break. 

The  plaintiff  testified  that  from  July,  1875,  to  December,  1876, 
there  was  a  decline  of  from  twenty  to  twenty-five  cents  a  ton  in 
26  A.  &  B.  R  Cas.— 10 
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the  price  of  Big  Vein  ooal,  and  that  the  qnalitiee  of  coal  that  were 
fornished  to  the  defendant  were  the  same  as  those  famished  for 
the  Westall  test ;  also  that  Sharp,  the  master  of  transportation,  re- 
peatedly, from  the  first  of  January,  1875,  down  to  the  day  of  the 
contract,  expressed  his  satisfaction  with  the  coal ;  that  daring  all 
that  time  he  called  plaintiff's  attention  only  on  one  occasion  to  any 
complaint  abont  the  qoality,  and  that  was  in  Febraary ;  and  that 
in  a  sabseqaent  conversation  plaintifE  satisfied  him,  and  that  in 
September,  1875,  plaintiff  called  on  him  in  regard  to  the  stoppage 
which  had  taken  place. 

Plaintiff's  testimony  at  this  point  is  in  these  words :  ^^  In  Sep- 
tember, 1875,  he  said  to  me  that  the  coal  was  satisfactory  to  him, 
but  that  his  action  had  been  dictated  by  Mr.  Oai^^tt,  his  saperior 
officer,  becaase  of  the  steamer  difficulty :  that  is  as  condensed  as  I 
can  give  ;  we  had  quite  a  conversation." 

And  he  testified  that  he  had  a  conversation  with  Davis,  the  mas- 
ter of  machinery,  in  August,  1875,  and  this  is  the  account  he 
gives  of  it :  "  Mr.  Davis  at  that  time  told  me — I  called  on  him 
m  reeard  to  the  coal — ^that  my  coal  was  satisfactory  to  him,  but 
the  aifficulty  had  arisen  on  account  of  the  steamer  trouble." 
^^He  explained  to  me  that  when  this  trouble  arose  down  there 
about  the  steamer  difficulty,  it  was  objected  to  bv  the  steamers ; 
that  he  himself  went  down  there  and  had  the  coal  brought  up  to 
Mt.  Clare  and  burnt  in  his  locomotives."  "  I  simply  referred  to 
my  contract  in  the  matter  of  our  conversations,  and  urged  him  to 
carry  it  out ;  and  I  spoke  of  my  own  connection  and  my  own 
affairs  in  relation  to  it,  and  the  hardness  that  was  coming  on  me, 
and  he  then  said,  *  Brydon,  Mr.  Gtarrett  is  very  much  out  of  hu- 
mor about  this  matter,  this  steamer  difficulty'  (as  he  spoke  it)  and 
says, '  Don't  press  the  matter,  but  just  leave  it  with  me,  and  I  will 
resume  taking  vour  coal,  and  will  increase  it  hereafter  to  the 
amount  required.' " 

We  have  given  the  salient  points  of  the  evidence  for  the  plain- 
tiff  beariuj^  on  the  question  under  consideration,  not  finding  it 
necessary  fcr  the  purpose  of  this  inqairy  to  give  an  abstract  of  the 
large  amount  of  testimony  which  appears  in  the  record. 

On  the  part  of  the  defendant  tne  evidence  controverted  the 
etii>wic«  of  plaintiff's  case  in  every  important  particular  by  clear, 
T>Knsr>A3n.  positive,  and  unambiguous  testimony.  It  tended  to 
prove  that  tne  masters  of  machinery  and  transportation  rejected  the 
coal  in  the  exercise  of  a  fair,  honest,  and  competent  judgment, 
without  being  influenced  by  any  other  person ;  and  it  positively 
denied  the  conversations  testified  to  by  the  plaintiff  as  having 
taken  place  with  them. 

There  was  also  evidence  of  the  particulars  of  certain  tests  which 
had  been  made*of  this  coal, — one  bv  Harrison,  defendant's  assist- 
ant master  of  machinery,  in  Novemoer,  1874 ;  one  by  Toomey,  its 
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snpervisor  of  trains,  made  in  June,  1875 ;  and  one  by  Shipley, 
its  supervisor  of  engines,  made  in  Angnst,  1875. 

And  evidence  was  offered  tending  to  show  that  the  judgment 
of  the  masters  of  transportation  and  machinery  was  founded  on 
the  fact  that  these  tests  snowed  that  the  coal  was  not  suitable  to  the 
purposes  of  the  defendant. 

Let  us  examine  the  contract  more  particularly  than  we  have  yet 
done.  It  provided  that  the  defendant  was  to  build  at  plaintm's 
mines  as  many  coal-chutes  as  mi^ht  be  necessary  for  supplying 
with  coal  the  tenders  of  defendant's  locomotive  engines  PRoyxsiomov 
run  and  used  on  the  third  division  of  its  road,  and  then  <»«™^<» 
a  stipulation  was  made  for  the  payment  by  the  plaintiff  of  the  cost 
of  coDstruction ;  and  then  the  further  agreement  was  made  that 
the  plaintiff  was  to  furnish  daily  for  the  use  of  defendant's  loco- 
motive endues  on  the  third  division  of  its  road  not  less  than  150 
nor  more  than  300  tons  of  coal,  to  be  of  such  quality  as  should  be 
satisfactory  to  defendant's  masters  of  transportation  and  machin- 
ery ;  the  price  was  stated,  and  it  was  agreed  that  the  delivery  of 
the  coal  was  to  continue  upon  the  terms  mentioned  for  the  period 
of  three  years  from  the  15th  day  of  July,  1875. 

For  several  months  previous  to  the  date  of  the  contract,  the 
plaintiff  had  been  supplying  the  defendant  with  coal  from  his 
mine,  and  the  coal  had  been  twice  tested  by  the  order  of  the  de- 
fendant ;  the  result  of  one  test  had  been  reported  to  the  master  of 
transportation,  and  the  result  of  the  other  to  the  master  of  ma- 
chinery. 

This  contract  was  made  after  some  negotiations  between  the 
parties.  It  cannot  be  a  matter  of  doubt  that  both  parties  intended 
that  the  coal  should  be  furnished  from  the  plaintiff's  mine.  As  a 
matter  of  course  it  was  not  expected  that  it  should  be  equal  in 
quality  to  that  which  came  from  the  Big  Vein  mines ;  ^^  ^  ^ 
and  no  just  construction  of  the  contract  can  give  to  it  satisfactory 
such  a  meaning.  It  was,  however,  to  be  satisfectory  to  '^  o'"**^ 
the  officers  who  were  named.  But  this  term  of  the  contract  did 
not  give  them  a  capricious  or  arbitrary  discretion  to  reject  it.  It 
was  their  judgment  which  was  to  decide  the  question  of  accept- 
ance; but  the  law  required  them  to  exercise  a  fair,  just,  and 
honest  judgment  on  the  subject.  Certainly  they  were  not  obliged 
to  accept  the  coal  if  they  thought  it  was  not  fit  for  the  uses  con- 
templated by  the  contract ;  neitiier,  on  the  other  hand,  would  they 
be  justified  in  rejecting  it  for  the  reason  that  it  did  not  possess 
qualities  which,  at  the  time  of  the  contract,  it  was  known  oy  the 
parties  that  it  did  not  possess. 

By  the  terms  of  the  contract  the  whole  decision  was  committed 
to  them ;  if  they  made  tiieir  decision  against  the  coal  in  good  faith, 
the  defendant  would  not  be  obliged  to  accept  it,  but  ii  they  fran- 
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dulently  rejected  it,  their  jad^ment  would  be  without  effect  in  law, 
and  the  defendant  would  not  oe  excused  by  it. 

We  on  this  point  refer  to  Lynn  v.  Bait.,  etc.,  R.  R.  Co.,  60  Md. 
404,  and  approve  and  adopt  it. 

On  the  question  of  fraud  it  was  proper  that  the  evidence  should 
take  a  wide  range.  It  was  competent  to  show  to  the  jury  what 
^^^^^^^  ^  ^  knowledge  and  what  means  of  knowledge  of  the  coal 
SluD-£^'  the  defendant  had  from  plaintiff's  mine  before  and  at 
"""°**  the  time  of  the  contract,  and  every  fact  and  circum- 

stance which  would  show  what  expectations  it  might  reasonablv 
and  justly  form  in  respect  to  its  fitness  for  the  purposes  to  whicn 
it  was  to  DC  applied.  It  was  proper  also  to  show  wnether  the  coal 
fulfilled  these  expectations ;  and  whether  the  officers  who  were  to 
decide  on  its  rejection  knew,  or  had  the  means  of  knowing,  its 
quality ;  and  whether  there  were  any  circumstances  which  might 
induce  them  to  make  an  unjust  decision  in  the  interest  of  the  de- 
fendant. It  was  proper  also  to  prove  acts,  declarations,  or  state- 
ments of  these  officers  which  would  show  what  opinion  they  really 
had  of  the  merits  of  the  coal. 

The  plaintiff  had  a  richt  to  tender  coal  to  the  defendant  every 
day  during  me  three  years  succeeding  the  15th  day  of 
July,  1875,  provided  it  was  of  a  quality  satisfactory  to 
these  officers ;  and,  as  a  matter  of  course,  he  had  a  right 
to  the  honest  exercise  of  their  judgment  every  day  during  this 
period.  They  could  not  deprive  nim  of  tins  right  by  condemning 
the  coal  once  for  all. 

This  action  on  their  part  was  a  continuing  condemnation  for  the 
whole  time,  which  dispensed  the  plaintiff  from  the  necessity  of  a 
coKDBorATioH  tcudor  in  the  future,  but  which  could  not  impair  any 
BY  DKFMTOAiiT.  ^f  jjjg  rfghts.  It  was  iu  effect  a  declaration  that  they 
intended  to  adhere  to  their  decision  throughout  the  period  of  the 
contract,  and  subsequent  events  showed  that  they  dia  adhere  to  it. 
The  inquiry  was  open  to  him  daily  and  every  day  whether  the 
condemnation  was  honest  and  bona  fide;  and  on  this  inquiry,  ac- 
cording to  all  the  authoritieB,  their  declarations  were  competent 
evidence. 

We  have  said  that  the  evidence  for  the  plaintiff  was  strongly 
Bvn>iHicE  BOB  opposed  by  tihie  countervailing  evidence  for  the  de- 
^cS^SJT^  fendant.  "Nevertheless,  it  was  not  in  the  power  of  the 
^^^'  court  below  to  withdraw  it  from  the  jury.     They  had 

a  right  to  consider  it  in  connection  with  the  other  facts  and  cir- 
cumstances proved  before  them,  and  to  draw  from  it  such  inference 
as  they  thought  it  would  justly  authorize. 

If  they  thought  it  proved  that  the  rejection  of  the  coal  was  not 
made  in  good  faith,  they  had  a  right  so  to  declare  by  their  verdict. 
By  the  immemorial  practice  of  the  Maryland  courts  the  jury  has 
an  unqualified  right  to  form  its  judgment  on  the  facts  wnicn  the 
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cotirt  determines  to  be  legally  sufficient,  without  any  interference 
or  control  on  the  part  of  the  judge. 

After  the  verdict  is  rendered,  the  judffe  who  tried  the  case  may 
set  it  aside  and  grant  a  new  trial  m  his  discretion,  if  justice  so 
require.  But  the  functions  of  this  court  are  much  more  limited. 
We  have  no  right  to  decide  on  the  correctness  or  incorrectness  of 
the  verdict  of  a  jury.  We  are  restricted  entirely  to  the  questions 
of  law  decided  by  the  court  below. 

In  this  part  of  the  case  we  have  simply  to  decide  the  narrow  and 
technical  question  whether  it  was  competent  for  the  jury  to  take 
into  consideration  the  evidence  for  the  phdntijf  in  determining  the 
issue  of  fraud. 

In  this  record  there  are  thirty  bills  of  exception.  The  last  one 
contains  the  instructions  of  the  court  to  the  jury  and  presents  the 
principal  question  in  the  case.  We  have  just  stated  our  opinion 
on  it.  The  other  twenty-nine  exceptions  were  taken  to  rulings  on 
questions  of  evidence.  What  we  have  said  indicates  our  general 
view  of  the  case.  We  consider  it  necessary  simply  to  say,  in  addi- 
tion, that  after  a  careful  examination  of  these  exceptions  we  dis- 
cover no  error. ' 

The  first  and  second  instructions  given  by  the  court  on  the 
prayer  of  the  plaintiff  below  were  attacked  by  the  appellant's 
counsel  with  great  force  of  argument  and  fertility  of  illustration. 
The  criticism  was  extremely  ingenious  and  incisive.  But  giving 
to  the  language  of  these  instructions  its  obvious  and  orainary 
meaning,  we  tnink  that  they  fairly  placed  before  the  jury  the 
questions  proper  for  their  consideration,  and  it  is  difficult  to  sup- 
pose that  they  could  have  been  misunderstood. 

Judgment  affirmed. 

Action  for  Supplies  Furnished — Release.— A  and  B  bought  a  quantity  of 
goods  in  their  own  names,  giying  a  promissory  note  therefor,  signed  by  each. 
They  then  sold  the  ^oods  to  a  raibroad  company,  making  no  reservation  of 
any  separate  interest  in  either  vendor.  A,  on  behalf  of  himself  and  B,  set- 
tled with  the  company  for  the  amount  due,  receiving  in  full  payment  of 
their  debt  in  part  money  and  in  part  shares  of  stock  in  the  corporation,  and 
^ye  the  corporation  a  receipted  bill  for  the  price  of  the  goods  and  interest. 
B  then  brought  an  action,  joining  A  as  pliantifE,  against  the  company,  to 
recover  his  proportion  of  the  original  debt.  Hdd^  that  the  settlement  made 
by  A  with  the  company  released  ithe  latter  from  further  liability  to  A  and 
B;  and  that  the  action  could  not  be  maintained.  Osborne  e.  Martha^s  Vine- 
yard B.  Co.,  140  Mass.  549. 

Equitable  Lien  for  Supplies-Payment  out  of  the  Earnings  of  the  Road.— 
The  petitioner  furnished  clocks  amounting  to  $1705.68  to  the  company.  Af- 
terwards a  petition  was  filed  praying  the  court  to  make  an  order  that  the 
claim  might  be  decreed  to  oe  an  equitable  lien  upon  the  revenues  and 
property  of  the  company,  prior  to  a  certain  mortgage  and  all  other  liens,  and 
that  it  should  be  paid  as  soon  as  practicable  out  of  the  revenues  of  the  com- 
pany, as  the  same  might  be  received,  or  out  of  the  mortffag^  property  of  the 
corporation  when  sold  on  decree  of  foreclosure.  BMy  that  the  petitioner 
was  not  entitled  to  a  decree  of  court  declaring  such  claim  to  be  an  equitable 
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lien  upon  the  earnings  of  the  road  superior  to  the  lien  of  the  mortgagees,  and 
to  an  order  directing  the  receiver  to  pay  same  from  such  earnings.  United 
States  Trust  Co.  «.  New  York,  etc.,  R.  Co.  (Dec,  1885),  25  Fed.  Repr.  800. 
Payment  of  Claims  for  Supplies  by  Receiver — The  receiver  of  a  railroad 
company  will  be  directed  to  pay  claims  made  on  account  of  material  fur- 
nished to  and  accepted  by  him  as  such  receiver,  and  which  are  either  admit- 
ted by  him  to  be  due,  or  which  have  been  properly  verified  and  presented 
for  payment.  And  if  any  reason  exists  why  such  claims  should  not  be  paid, 
the  burden  of  showing  it  rests  upon  the  receiver.  In  directing  such  claims 
to  be  paid,  a  sufficient  sum  will  be  reserved  from  the  amount  due  to  cover 
the  receiver's  claim  to  a  set-off,  the  amount  of  which  is  to  be  subsequently 
determined.  Vanderbilt  «.  Receiver  New  Jeney  Cent  R  Go.  (N.  J.,  Jan. 
1886),  %  Cent  Rep.  23a 
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» 

Hahiltoh. 

(Advanee  Case^  MUiotsH.    AprU  2,  1880.) 

A  paper  purporting  to  be  the  pedigree  of  an  animal,  to  recover  damages  for 
the  killing  of  which  the  action  is  brought,  is  inadmissible  in  evidence  to 
show  that  said  animal  was  a  thoroughbr^  and  therefore  of  great  value. 

Appeal  from  the  Adair  County  Circuit  Court. 

This  was  an  action  brought  before  a  justice  of  the  peace  for  the 
recovery  of  damages  on  account  of  the  Killing,  by  deiendant,  of  a 
certain  heifer,  the  property  of  plaintifiEs.  The  plaintiffs  had  judg- 
ment before  the  justice,  and  the  defendant  appealed  to  the  circuit 
court.  In  the  latter  court  the  plaintifiEs  proved  the  killing  of  the 
heifer  as  alleged  in  the  petition.  The  real  controversy  seems  to 
have  been  as  to  the  value  of  the  heifer.  Upon  this  subject  the 
bill  of  exceptions  is  as  follows:  ^^8.  Hamilton,  one  of  the  plain- 
tifiEs,  testified:  She  was  two  vears  old  past,  and  with  calf  by  a 
thoroughbred  bull.  She  would  have  had  a  calf  in  March  if  she 
had  lived.  The  bull  was  owned  bv  Peyton  'Foster,  north  of  town  ; 
and  I  know  he  was  a  thoroughbred  because  Foster  told  me  he  was. 
She  was  worth  $125.  She  was  a  thoroughbred  and  with  calf  by  a 
thoroughbred  bull,  as  I  have  stated.  I  nave  handled  cattle  for  a 
great  many  years.  This  was  as  nice  and  as  fine-looking  an  animal 
as  there  was  in  the  county.  Outside  of  any  record,  she  looked  like 
a  thoroughbred. 

<<  Cross-examination. — ^I  understand  a  thoroughbred  to  be  one 
whose  ancestry  on  both  sides  is  perfect  in  blood  and  duly  recorded 
in  the  American  Hei*d  Book,  and  so  recognized  by  the  authorities. 
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I  know  this  animal  was  a  thoronghbred,  because  I  have  here  her 
pedigree.  (Witness  producing  a  paper  and  handing  it  to  plaintif&s* 
attorney,  who  thereupon  offered  it  m  evidence  for  plaintiffs,  to  the 
introduction  of  which  defendant  objected  for  the  reasons :  1st.  That 
the  paper  was  irrelevant,  incompetent,  and  improper.  2d.  That  it 
appeared  to  be  a  paper  gotten  up  and  signed  by  plaintiffs  them- 
selves. 3d.  That  it  could  have  no  bearing  upon  the  question 
whether  the  animal  was  a  thoroughbred.  4th.  There  was  nothing 
in  the  paper  entitling  it  to  be  read  in  evidence.  5th.  It  was  not 
certified  to,  nor  was  there  any  proof  of  its  being  a  copy  of  any- 
thing entitled  to  be  received  in  evidence.  Which  objections  the 
court  overruled  and  admitted  said  paper;  to  the  overruling  of 
which  defendant  excepted)." 

The  said  paper  was  without  date  and  was  substantially  as  follows: 

"Pedigree  of  Thoroughbred  Short-horn:  Name,  Lady  Bates; 
sex,  heifer ;  calved  November  1,  1881 ;  bred  by  Hamilton  &  Son, 
Barksville ;  sired  by  Oxford  Ardrie,  9044 ;  dam,  Clara,  by  British 
Bridegroom,  28,717 ;  dam's  dam,  Leora,  sired  by  Jack  Tar,  14,559 ; 
3d  dam,  Leora,  first  by  Dick  Yates,  7826 ;  4th  dam,  Silva,  by  im- 
ported Admiral,  2473 ;  5th  dam,  Silva  Grove,  by  John  o'  Gaunt, 
11,621;  6th  dam,  Lady  Washington,  by  Daniel  Boone,  11,330; 
7th  dam,  Henrietta,  by  Bulwer,  Jr.,  802 ;  8th  dam.  Orange,  by 
Bascomb,  234;  9th  dam,  Daisy,  by  Triumph,  1504;  10th  dam, 
Sciota,  by  imported  Symmetry,  5382;  11th  dam,  imported  Daisy, 
by  Blaize,  76. 

^'  I  hereby  declare  the  foregoing  pedi^ee  and  statements  are 
true,  to  the  best  of  my  knowledge  and  belief,  and  I  make  this  affi- 
davit after  taking  all  available  means  to  satisfy  myself  that  they 
are  correct.  (Signed)  S.  BLamilton  &  Son." 

Witness  Hamilton  then  continued  as  follows : 

"The  reason  I  know  she  was  a  thoroughbred  is  because  her 
ancestors  on  the  dam's  side  have  been  in  my  family  and  my  broth- 
er's family  in  Illinois  for  fifteen  years,  and  in  mine  for  the  last 
nine  years.  I  learned  of  my  brother  that  they  were  in  his  family. 
On  the  sire's  side  I  knew  the  ancestry  were  thoroughbred.  I 
knew  of  them  in  Illinois,  and  the  owners  of  them  told  me  they 
were  thoroughbred.  What  I  say  about  her  being  a  thoroughbred 
is  from  what  my  brother  and  others  in  Illinois  told  me,  except  that 
portion  of  the  time  I  had  some  of  her  ancestry  on  the  dam's  side 
myself.  I  have  no  personal  knowledge  myself  that  she  actually 
was  a  thoroughbred,  only  as  I  have  stated,  and  her  appearance." 

Defendant  here  objected  to  all  the  evidence  of  this  witness  as  to 
the  animal  and  Foster's  bull  being  a  thoroughbred,  and  asked  that 
the  same  be  stricken  out  for  the  reason  that  it  was  incompetent 
and  hearsay,  which  objection  the  court  overruled  and  refused ;  to 
which  overruling  and  refusing  the  defendant  excepted. 

"  This  heifer  would  have  weighed  between  eight  and  nine  hun- 
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dred  pounds.  If  it  should  not  be  true  that  this  heifer  was  a  thor- 
oughbred she  would  not  be  worth  to  exceed  $25 ;  and  when  I  said 
she  was  worth  $125  it  was  on  the  theory  that  she  was  a  full  thor- 
oughbred. Taking  her  just  as  she  was  just  before  the  injury,  and 
allowing  that  she  was  not  a  thoroughbred,  she  would  only  be  worth 
$25." 

The  defendant  asked  the  court  to  declare  the  law  as  follows : 

^^  2.  That  from  the  evidence  in  the  case  the  plaintifi  can  only 
recover  $25. 

"  3.  That  there  is  no  competent  testimony  in  the  cause  showing 
that  the  heifer  was  a  thoroughbred. 

"  4.  That  there  is  no  competent  evidence  in  the  cause  that  the 
heifer  was  registered  in  the  Herd  Book,  or  that  any  of  her  dams 
or  sires  were  so  registered. 

^^  5.  There  is  no  competent  evidence  in  the  cause  that  the  sires 
or  dams  of  the  heifer  were  thoroughbred,  or  that  the  heifer  herself 
was  a  thoroughbred ;  and  therefore  the  finding  cannot  be  for  more 
than  $25,  the  amount  plaintifb  stated  in  evidence  she  was  worth  if 
she  was  not  a  thoroughbred  animal." 

The  court  i^efused  all  of  said  declarations  of  law,  and,  sitting  as 
a  jury,  found  for  the  plaintifib  in  the  sum  of  $125. 

George  S.  Graver  for  appellant. 

ff.  F.  MiUm  for  responaents. 

Hall,  J. — The  question  in  this  case  is,  "Were  the  paper  pur 
pbdigrxs  ahd  porting  to  be  the  pedigree  of  the  heifer,  and  the  otner 
SJSSrcR^i^  nearsay  evidence,  to  which  the  defendant  objected,  com- 
msBiBLiL  petent  evidence  ? 

For  the  purposes  of  this  case  we  shall  concede  that  this  question 
is  to  be  determined  in  accordance  with  the  rules  of  evidence  gov- 
erning in  cases  of  pedigree  in  the  human  family.  The  principle 
upon  which  hearsay  evidence  is  held  to  be  admissible  in  cases  of 
pedigree  has  been  thus  stated :  ^^  Oral  declarations  are  equally  pri- 
mary as  family  records  or  other  documents  of  the  nature  of  hear- 
say ;  but  the  competency  of  each  depends  not,  indeed,  on  entire 
absence  of  more  satisfactory  evidence,  out  on  the  death  of  the  de-' 
clarant ;  and  if  he  is  alive  and  present  or  within  reach  of  process, 
the  declaration,  whether  oral  or  written,  is  incompetent,  except  as 
against  him  and  those  claiming  under  him,  or  by  way  of  corrobora- 
tion of  testimony  given  by  the  declarant  as  a  witness."  Abb.  Tr. 
Ev.  96.     See  also  1  Philhps,  Ev.  p.  248,  and  1  Greenl.  Ev.  §  103. 

Clearly  the  evidence  of  plaintin  S.  Hamilton  as  to  the  state- 
ments made  to  him  by  his  brother  and  others  touching  the  ances- 
try of  the  heifer  was  incompetent,  because  it  did  not  appear  that 
the  parties  who  made  the  statements  were  either  dead  or  beyond 
the  process  of  the  court.  The  paper  admitted  in  evidence  as  the 
pedigree  of  the  heifer  was  incompetent  for  the  same  reason.    The 


AOnON  FOB  IITJUBY  TO  ANIMALS— PEDIGREE.  297 

paper  was  simply  the  written  declaration  of  the  plaintifEs  as  to  the 
truth  of  the  facts  stated  therein.  One  of  the  plaintifb  was  pres- 
ent in  court  and  testified  as  a  witness.  The  paper  was  hearsay, 
just  as  would  have  been  evidence  of  verbal  statements  to  the  same 
purport  made  by  the  plaintifib.  The  paper  was  neither  an  orig- 
inal memorandum  made  by  the  plaintins  or  either  of  them,  nor  a 
record  required  by  law  to  be  Kept,  nor  a  copy»  of  such  record. 
The  paper,  as  the  testimony  of  the  witness  Hamilton  disclosed, 
was  a  statement  of  facts  not  within  the  knowledge  of  the  plaintiffs 
who  made  it,  but  principally  based  upon  the  statements  made  by 
others ;  and  the  paper  was  no  more  competent  than  was  the  testi- 
mony of  said  witness  as  to  what  his  brother  and  others  had  told 
him. 

Plaintiff  S.  Hamilton  testified  that  a  "  thoroughbred "  is  one 
"  whose  ancestry  on  both  sides  is  perfect  in  blood  and  duly  re- 
corded in  the  American  Herd  Book."  The  hearsay  evidence  was 
incompetent  for  another  reason.  That  evidence  was  bai»-<5uality 
not  directed  to  the  pedigree  proper  of  the  heifer,  that  ^'  ^»™ai. 
is,  as  to  what  animals  were  the  ancestors  of  the  heifer ;  but  on  the 
contrary,  it  was  directed  to  the  quality  of  those  ancestors, — that  is, 
as  to  whether  they  were  thoroughbreds.  Whether  or  not  any 
named  ancestor  of  the  heifer  was  dulv  recorded  in  the  American 
Herd  Book  was  susceptible  of  prooi.  ^^At  this  limit  the  rule 
stops.  It  does  not  admit  hearsay  as  to  a  specific  fact,  however 
closely  connected  with  these  facts  of  family  history,  if  one  which, 
in  its  nature,  is  susceptible  of  being  provea  by  witnesses  speaking 
from  their  own  knowledge,  even  altnough  all  such  witnesses  are 
dead."    Abb.  Tr.  Ev.  91. 

Under  this  rule  it  was  held  that  hearsay  evidence  was  incompe- 
tent to  prove  that  the  female  ancestor  of  a  slave  was  free.  Mima 
Queen  v.  Hepburn,  7  Oranch,  290,  opinion  by  Chief  Justice  Mar- 
shall This  case  was  followed  in  !Negro  John  Davis  v.  Wood,  1 
Wheat.  6. 

In  this  latter  case  hearsay  evidence  was  admitted  to  prove  who 
was  the  petitioner's  ancestor ;  but  hearsay  evidence  to  prove  that  • 
such  ancestor  was  free  was,  it  was  held,  properly  excluded. 

We  cannot  agree  with  the  plaintiffs'  counsel  in  his  contention 
that  the  defendant  was  not  injured  by  the  admission  of 
the  hearsay  evidence.  The  plaintiff  S.  Hamilton  had 
defined  a  ^^  thoroughbred,"  and  had  testified  that  the 
heifer  as  such  was  worth  $125,  whereas  she  would  have  been 
worth  only  $25  had  she  not  been  a  "thoroughbred."  By  such 
testimony  the  witness  unquestionably  meant  that  the  heifer  was 
worth  $125  as  a  thoroughbred  such  as  he  had  defined  a  thorough- 
bred to  be,  that  is,  "  one  whose  ancestry  on  both  sides  was  perfect 
in  blood  and  duly  recorded  in  the  American  Herd  Book."  Al- 
though  the  plaintiff  did  testify  that  the  heifer,  "  outside  of  any 
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record,  looked  like  a  thoroaghbred/'  we  do  not  think  he  could 
have  been  understood  as  meaning  thereby  that  her  appearance 
alone  made  her  worth  $125.  We  have  no  doubt  that,  from  all  the 
testimony,  the  plainti£E  intended  to  say  that  the  heifer^s  yalue  was 
enhanced  by  her  pedigree  as  a  thoroughbred,  in  connection,  of 
course,  with  her  appearance. 

And  inasmuch  as  the  said  pedigree  was  proved  by  incompetent 
evidence,  the  judgment  must  be  reversed  and  the  cause  remanded ; 
which  is  accordingly  ordered,  with  the  concurrence  of  Philips, 

X.   J. 

Ellison,  J.,  does  not  sit. 

Admissibility  in  Evidenoe  of  Pedigree  of  Animai  Killedi^See  Euhns  e. 
Chicago,  etc.,  B.  Ck>.,  dO  Am.  &  Eng.  R  R  Cas.  654. 


SOBEBTS 
V. 

Wabash,  St.  Louis  and  Paoifio  B.  Oo. 

(Advance  Oase,  MtBtouri.    February  16,  1886.) 

Where  the  petition  in  an  action  against  a  railroad  company  to  recover 
dama^  for  killing  the  plaintifi^s  cattle,  stated  a  good  common-law  cause 
of  action,  it  may  be  amended  by  changing  the  form  of  action  to  one  under 
a  special  statute. 

The  charter  of  the  North  Missouri  R  Co.  made  it  the  duty  of  that  com- 
pany to  fence  its  road  where  it  passes  through  lands  which  might  be  im- 
proved at  any  time  after  the  statute  should  go  into  effect,  and  with  refer- 
ence to  the  road  to  be  constructed  in  future. 

An  averment  that  by  various  transfers  the  defendant  has  succeeded  to  all 
the  riffhts,  privileges,  and  immunities  of,  and  become  subject  to  the  same 
penalties  as,  the  Korth  Missouri  R  Co.  is  a  sufficient  averment  that  defend- 
ant is  the  successor  of  that  company. 

An  allegation  that  the  defendant,  as  such  successor,  was  bound  by  a 
certain  act,  as  a  part  of  the  charter  of  said  company,  necessarily  implies 
that  everything  necessary  to  make  said  act  a  part  of  said  charter  had  been 
done.    Thin^  which  are  necessarily  implied  need  not  be  alleged. 

An  allegation  that  defendant  neglected  to  erect  a  fence  as  required  by 
statute  is  sufficient.  If  its  predecessor  had  erected  a  fence  at  the  point  in 
question,  that  was  matter  of  defence. 

Appeal  from  the  Schuyler  County  Circuit  Court 
Action  for  damages  brought  against  a  railroad  company  for 
negligently  killing  vie  domestic  cattle  of  plaintifi. 

Statement  by  Hall,  J. — This  action  was  brought  in  the  circuit 
court.  The  ori^nal  petition  contained  two  counts.  The  first 
count,  omitting  tormsl  parts,  was  as  follows : 
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^^  That  on  said  26th  day  of  March,  1883,  while  so  engaged  in 
running  and  operating  its  line  of  railway,  as  aforesaid,  and  while 
running  its  engine  and  train  of  cars  through  plaintifiPs  improved 
and  cultivated  lands,  where  said  road  was  not  fenced,  in  Frairie 
Township,  Schuyler  County,  Mo.,  defendant  did,  by  its  agents, 
servants,  and  employees,  carelessly  and  negligently  run  its  engine 
and  train  of  cars  over  and  upon,  and  kill,  one  yearling  steer,  the 
property  of  this  plaintiff,  of  tne  value  of  $18,  for  which  said  sum, 
with  interest  and  costs  of  suit,  plaintiff  prays  judgment." 

The  second  count  was  exactly  like  the  first,  except  that  the  ani- 
mal killed  was  different,  and  that  it  was  killed  at  a  different  time. 
Before  trial  and  before  the  defendant  had  filed  any  pleading,  the 
plaintiff  filed  an  amended  petition  containing  two  counts.  The 
nrst  count  of  the  amended  petition,  omitting  formal  parts,  was  as 
follows : 

^^  That  on  said  26th  da^  of  March,  1883,  while  engaged  in  run- 
ning and  operating  its  said  line  of  railway  as  aforesaid,  and  while 
running  its  engine  and  train  of  cars  through  plaintiff's  imprbved 
lands  in  Prairie  Township  in  Schuyler  County,  Mo.,  at  a  point  on 
said  road  where  defendant  had  failed  and  neglected  to  erect  good 
and  lawful  fences  on  each  side  of  said  road — ^as  required  by  §  1  of 
an  Act  of  the  General  Assembly  of  the  State  of  Missouri,  entitled 
*  An  Act  Amendatory  of  the  Charter  of  the  North  Missouri  R. 
Co.,'  passed  and  approved  on  the  18th  day  of  February,  1865,  and 
found  in  Sessions  Acts  of  1865,  at  page  89  thereof — and  not  at 
the  crossing  of  a  highway,  public  or  private,  nor  within  the  limits 
of  a  city,  town,  or  village,  incorporated  or  otherwise,  nor  within 
the  switch  limits  of  defendant,  defendant  did,  by  its  agents,  ser- 
vants, and  employees,  run  its  engine  and  train  of  cars  over  and  up- 
on, and  kill,  one  yearling  steer,  the  propertv  of  this  plaintiff,  of 
the  value  of  $18.  Plaintiff  further  states  that  by  various  trans- 
fers defendant  has  succeeded  to  all  the  rights,  privileges,  and  im- 
munities of,  and  become  subject  to  the  same  penalties  as,  the 
North  Missouri  R.  Co.,  under  the  charter  thereof.  That  the  kill- 
ing aforesaid  occurred  in  consequence  of  the  failure  of  defendant 
to  erect  and  maintain  good  and  lawful  fences  along  the  side  of 
said  road,  as  required  by  its  charter  aforesaid." 

The  second  count  oi  the  amended  petition  was  also  precisely 
like  the  first,  except  as  to  the  time  of  the  killing  and  the  animal 
killed.  At  the  trial,  defendant  moved  to  strike  out  the  amended 
petition,  because  the  causes  of  action  therein  set  forth  were  new 
and  essentially  different  from  those  contained  in  the  ori^nal  peti- 
tion. The  court  overruled  the  motion,  whereupon  defendant 
elected  to  stand  upon  it,  and  refused  to  plead  further.  The  court, 
sitting  as  a  jury,  entered  up  judraient  nihil  dicit  against  the  de- 
fendant for  the  amount  sued  for.  In  due  time  Sie  defendant 
filed  its  motions  for  new  trial  in  arrest 
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WHUam  H.  Blodgett  for  appellant. 
Shdton  <&  Dymrt  for  appeaee. 

Hall.  J. — 1.  The  original  petition  stated  a  good  common-law 
canse  oi  action  against  the  defendant.  The  only  effect  of  the 
amendment  was  to  change  the  form  of  the  action  from  one  at 
common  law  to  one  nnder  the  defendant's  charter. 

The  statements  in  both  the  ori^nal  and  amended  petitions,  as 
to  the  ownership  of  the  property  killed,  the  locality  of  the  killing, 
kind  of  animals  killed,  tne  date  of  the  killing,  and  the  instramen- 
tality  by  which  killed,  as  well  as  the  measnre  of  recovery  sought, 
are  identically  the  same.  Under  both  petitions,  unless  by  his 
charter  the  defendant  is  excepted  from  the  effect  of  the  general 
EviDEwcE  OF  statutes  upon  the  subject,  evidence  of  a  want  of  a  fence 
-^^SsibSty  along  the  sides  of  its  railroad,  did  the  killing  occur  at 
^-  the  place  alleged  in   the   petitions,  was  a3missible. 

Such  evidence  was  admissible  under  the  general  averment  of  neg- 
ligence and  carelessness  contained  in  the  original  petition,  unless 
for  the  exception  above  referred  to.  Minter  v.  H  &  St.  J.  E. 
Co.,  82  Mo.  131. 

Under  the  original  petition  the  charter  of  defendant  was  not 

admissible  in  evidence  because  it  was  a  private  Act  and  was  not 

pleaded.     Under  the  amended   petition,  oecause  it  was  pleaded 

_       therein  by  its  title  ana  date  of  passage,  the  court  had  to 

plSSSS-ju-    take  judicial  notice  of  said  charter.    There  is  this  dif- 
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ference  between  the  evidence  that  was  admissible  un- 
der the  original  petition  and  the  amended  petition:  under  the 
original  petition  evidence  of  defendant's  charter  was  not  admissi- 
ble ;  and  under  the  amended  petition  evidence  of  said  charter  was 
not  necessary,  because  it  was  the  duty  of  the  court  to  take  ludicial 
notice  of  it.  There  is  this  further  difference :  that  under  tne  orig- 
inal petition  it  was  competent  for  plaintiff  to  introduce,  in  proof 
of  any  negligence, "  either  actual  negligence  arising  from  the  at- 
tendant circumstances  of  the  killing,  or  mere  constructive  negli- 
gence arising  from  the  failure  to  erect  and  maintain  a  fence." 
Slinter  v.  H.  &  St.  J.  R.  Co.,  supra. 

Where,  as  under  the  amended  petition,  the  plaintiff  was  limited 
to  proof  of  the  failure  of  defendant  to  erect  the  fence  as 
aua-AMxiiD-  required  by  its  charter,  the  right  of  plaintiff  to  make 
the  amendment  is  clear.  It  rails  within  the  reasoning 
of  Minter  v.  H.  &  St.  J.  R.  Co.,  sujpra.  In  that  case  the  state- 
ment filed  before  the  justice  of  the  peace  stated  a  good  common- 
law  cause  of  action.  Upon  appeal  to  the  circuit  court  the  plaintiff 
was  permitted  to  file  an  amended  statement  stating  a  cause  of  ac- 
tion under  Eev.  Stat.  §  2124. 

Except  that  the  amendment  in  that  case  was  to  state  a  cause  of 
action  under  a  general  statute,  and  the  amendment  here  was  to  state 
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a  canse  of  action  under  a  private  statute,  there  is  no  difference  be- 
tween that  case  and  this  case.  In  reason  there  can  be  no  distinction 
between  the  two  amendments.  The  fact  that  the  courts  mnst  take 
notice  of  general  laws  makes  no  difference  in  the  principle.  And, 
besides,  by  pleading  the  private  statute  in  the  petition  oj  its  title 
and  its  date  of  passage,  the  court  in  this  had  to  take  jndicial  notice 
of  it  The  rignt  to  make  the  amendment  in  this  case  is  much 
clearer  than  in  that,  for  the  reason  that  in  that  the  amendment  was 
made  in  the  circuit  court  after  an  appeal  from  the  justice ;  while 
in  this  case  the  amendment  was  made  in  the  circuit  court,  in 
which  court  the  action  was  brought,  and  before  the  defendant  had 
pleaded.  An  examination  of  the  cases  cited  by  the  defendant  will 
show  a  wide  difference  between  the  amendments  therein  made  and 
the  amendment  made  in  this  case. 

2.  By  §  1  of  the  statute  pleaded  in  the  petition  it  was  made  the 
duty  01  tne  North  Missouri  E.  Co.  to  fence  each  side  of  its  rail- 
road where  it  was  then  constructed  or  should  there-  stato™. 
after  be  constructed  through  any  improved  lands.  The  amended 
petition  sufficiently  alleges  a  failure  upon  the  defendant,  the  suc- 
cessor of  the  North  Missouri  R.  Co.,  to  comply  with  the  require- 
ments of  the  statute ;  and  that  by  such  f aimre  the  injuries  com- 
plained of  were  caused. 

8.  Sy  §  5  of  the  statute  pleaded  in  the  petition,  said  Act  was  to 
become  a  part  of  the  charter  of  the  North  Missouri  R.  Co.  if  a 
majority  of  the  stockholders  of  said  company  should  vote  in  favor 
of  its  acceptance  at  an  election  to  be  held  for  that  purpose. 

The  defendant  contends  that  the  amended  petition  does  not  state 
a  ffood  cause  of  action,  for  the  reason  that  it  does  not  bahb-suffi- 
all^e  an  acceptance  of  the  said  Act  m  said  manner.       tzon. 

from  the  sulegation  that  the  defendant,  as  the  successor  of  the 
North  Missouri  K.  Co.,  was  bound  and  governed  by  said  Act  as  a 
part  of  the  charter  of  said  company,  it  was  necessarily  to  be  im- 
plied that  everything  necessary  and  essential  to  be  done  in  order 
to  make  said  Act  part  of  said  charter  had  been  done.  ^'  Things 
which  are  necessarily  implied  need  not  be  alleged."  Werth  v. 
Springfield,  78  Mo.  107;  Stewart  v.  Clinton,  79  Mo.  609. 

4.  There  is  no  allegation  in  the  petition  that  the  North  Missouri 
R.  Co.  had  not  fenced  the  railroad  at  the  point  in  suit.  It  is  true, 
also,  that,  under  the  statute  pleaded,  the  commny  was  not  required 
to  maintain  the  fence  after  it  was  erected.  The  allegation  m  the 
petition  is  that  the  defendant  neglected  to  erect  a  fence  along  the 
rsdlroad  as  required  by  the  statute.  If  the  North  Missouri  R  Co. 
had  erected  a  fence  at  the  point  alon^  the  railroad,  that  was  a  mat- 
ter of  defence.  The  allegation  in  the  petition  is  sufficient.  The 
auestion  is.  Was  it  the  duty  of  defendant  under  the  statute  to  erect 
le  fence  i  This  question  will  be  treated  of  under  the  succeeding 
points. 
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5.  The  defendant  contends  that  it  was  not  made,  bj  the  statnte, 
sahb-cow.  the  doty  of  the  North  Missoari  B.  Co,  to  fence  the 
BTEtjcTioH.  raiboad  except  where  it  passed  through  land  which  was 
improved  at  the  time  of  the  construction  of  the  road. 

The  first  section  of  the  statute  provides  "  that  when  any  part  of 
said  North  Missouri  R  now  constructed  or  to  be  constructed  passes 
through  any  improved  lands,  it  shall  be  obligatory." 

We  do  not  think  that  a  proper  construction  of  that  section  is  to 
give  to  it  the  meaning  that  the  railroad  company  should  be  obliged 
to  fence  only  where  the  railroad  passed  through  lands  which  were 
improved  at  the  time  of  the  construction  of  the  railroad.  The 
duty  imposedb  y  the  statute  is  to  fence  where  the  railroad  "  now 
constructed  or  to  be  constructed  passes  through  improved  lands ; " 
not,  as  to  the  road  already  constructed,  where  it  passes  through 
lands  which  were  improved  at  the  time  of  its  construction,  but 
where  it  passes  through  lands  which  might  be  improved  at  any 
time  after  the  statute  should  go  into  effect.  And  so  we  think  with 
reference  to  the  railroad  to  be  constructed  in  the  future. 

6.  It  is  sufficiently  averred  that  as  to  the  railroad  in  suit  the  de- 
sumcnwcT  o»  feudaut  is  the  successor  of  the  North  Missouri  R-  Co. 
ATKEMKHT.  fjjg  avcrmcut  of  the  petition  is :  "  Plaintiff  further 
states  that  by  various  transfers  defendant  has  succeeded  to  all  the 
rights,  privileges,  and  immunities  of,  and  become  subject  to,  the 
same  penalties  as  the  North  Missouri  B.  Co.,  nnder  the  charter 
thereof." 

It  follows  that  the  judgment  of  the  Circuit  Court  is  affirmed. 
All  concur. 

Destruction  of  Crowing  Crops — Measure  ofDamaegs — In  Suit  by  Tenant, 
Landlord  not  a  Necessary  Party — Pieading. — Where  a  growing  crop  has 
been  destroyed  through  the  negligence  of  a  railroad  company  in  failing  to 
maintain  a  sufficient  cattle-guard,  the  measure  of  damages  is  the  value  of  the 
crop  at  the  time  of  its  destruction.  (Sabine  &  £.  T.  R.  Co.  e.  Joachimi,  68 
Tex.  456;  Texas  &  St.  L.  R.  Co.  e.  Toung,  60  Tex.  201.) 

The  petition  alleged  that  the  crop  was  in  fine  condition  during  certain 
months;  that  during  that  period  it  was  destroyed  through  the  negli- 
gence of  defendant ;  that  it  would  have  made  a  specified  amount  per  acre, 
and  was  worth  a  specified  sum  per  acre.  Held,  that  these  allegations  as  to 
damages,  according  to  their  usual  significance,  show  what  the  crop  would 
produce  at  maturity,  and  not  what  the  immature  crop  was  worth  when  de- 
stroyed. 

The  pleader  is  required  to  inform  the  opposite  party  of  the  nature  and  ex- 
tent of  his  demand  or  defence,  so  that  it  may  be  known  what  eyidenoe 
should  be  produced  to  meet  and  combat  it. 

This  rule  will  not  admit  of  any  strained  or  forced  construction,  which,  by 
warping  language  from  its  usual  meaning,  and  deducing  one  fact  from  the 
existence  of  another,  and  resorting  to  argument  and  inference,  may  give  to 
the  pleading  an  interpretation  which  ordinarily  it  would  not  receive. 
(Thompson  «.  Hunger,  16  Tex.  628;  Malone  v.  Craig,  22  Tex.  609;  Tale  •. 
Ward,  30  Tex.  17.) 
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In  an  action  brought  by  a  tenant  against  a  railway  company  for  damages 
to  growing  crops,  the  landlord  is  not  a  necessary  party,  the  tenant  being  en- 
titled to  recover  all  of  the  damages  incurred  without  reference  to  his  ulti* 
mate  interest  in  the  crop.    Texas  <&  Pacific  Ry.  Co.  f>.  Bayliss,  62  Tex.  670. 

Action  for  Killing  Cow — Negligence — Defendant's  Servants  only  required 
to  use  Ordinary  Care — Inconsistent  Instructions. — Where  stock  trespasses  on 
the  tracks  of  a  railroad  company  within  the  switch  limits  of  a  station,  the 
company  is  only  liable  for  a  failure  on  the  part  of  its  servants  to  use  ordinary 
care  to  avoid  injury  to  such  stock  after  discovering  its  peril.  (Young  v,  H. 
&  St.  J.  R.  Co.,  79  Mo.  341 ;  Wallace  ©.  St.  L.,  I.  M.  <&  B.  R.  Co.,  74  Mo.  697.) 

An  erroneous  instruction  is  not  cured  by  a  subsequent  correct  statement  of 
the  law,  the  inconsistency  being  itself  error.  (Henschen  v.  O'Bannon,  66  Mo. 
289;  €k>etz  v.  H.  &  St.  J.  R.  Co.,  60  Mo.  474;  State  v.  Nauert,  2  Mo.  App. 
295).    Briggs  v.  Kansas  City  <&  Southern  R.  Co.,  8  West.  Rep.  (Mo.)  776. 

Illinois  Statute  requiring  Railway  Companies  to  fence — Public  Stations 
and  Depot  Grounds  not  within. — ^The  statute  of  Ulinois  requiring  railway 
companies  to  fence  each  side  of  their  roads,  to  prevent  cattle  from  getting 
on  the  same,  except  at  public  road  crossings  and  within  cities  and  villages 
laid  out  into  lots  and  blocks,  and  making  them  liable  for  injury  to  stock  for 
a  failure  to  do  so,  is  not  intended  to  apply  to  public  stations  or  depot 
pounds,  although  such  stations  or  depot  grounds  may  not  be  within  the 
limits  of  a  village,  town  or  city,  or  at  a  highway  crossing.  (Swearingen  v, 
Missouri,  Kansas  &  Topeka  R.  Co.,  64  Mo.  78;  Lloyd  v.  Pacific  R.  Co.,  49  Id. 
199;  Morris  v.  St.  Louis  R.  Co.,  68  Id.  78;  Davis  9.  Burlington  R.  Co.,  26 
Iowa,  629;  J.  M.  &  L  R  Co.  9.  Beatty,  86  Ind.  19;  Chicago  &  Grand  Trunk 
R  Co.  «.  Campbell,  47  Mich.  266;  Flint  R.  Co.  v.  Lull,  28  Id.  616;  1  Red- 
field  on  Railways,  469;  Thompson  on  Negligence,  p.  619,  sec.  24.) 

But  side-tracks  not  at  stations  or  depots,  and  such  parts  of  side-tracks  as 
do  not  constitute  a  part  of  the  depot  yard,  may  well  be  held  to  be  within 
the  statute.    Chicago,  Burlington  &  Quincy  R.  Co.  v.  Hans,  111  HI.  114. 

Neglect  to  repair  Fence — Reasonable  Diligence — Agreement  that  Judgment 
shall  not  bar  another  Actioni — Where  a  railroad  knows,  or  might  by  the  ex- 
ercise of  reasonable  diligence  have  known,  of  defects  in  fences  required  to 
be  kept  in  repair,  and  fails  to  make  the  necessary  repairs  within  a  reasonable 
time  after  the  acquisition  of  such  knowledge,  or  after  such  knowledge  should 
have  been  acquired,  it  is  liable  for  damages  resulting  from  such  ndlure  or 
neglect.     (Clardy  v.  St.  L.,  I.  M.  &  S.  R.  Co.,  72  Mo.  676.) 

While  the  rule  is  that  a  cause  of  action  when  prosecuted  to  a  judgment 
becomes  merged  in  the  judgment,  and  such  judgment  is  a  bar  to  the  prose- 
cution of  another  for  the  same  cause  of  action,  it  is  nevertheless  competent 
for  the  parties  to  a^pree  that  such  judgment  may  be  set  aside  and  enjoined  on 
the  condition  that  it  shall  not  affect  the  right  of  plaintiff  in  such  judgment 
to  prosecute  a  suit  on  his  original  cause  of  action  which  formed  the  basis  of 
such  judgment.  Wilson  v,  St.  Louis,  Iron  Mt.  &  S.  R.  Co.,  8  West.  Rep. 
(Mo.)  274. 

Action  for  Damages  for  Killing  Mule — Presumption  of  Negllgence«-^In  an 
action  under  section  1069  Miss.  Code  of  1880,  which  provides  that,  in 
actions  against  railroad  companies  for  damages  to  persons  or  property,  proof 
of  injury  shall  be  prima  fac^e  evidence  of  want  of  reasonable  skill  and  care, 
where  the  plaintiff  has  proven  the  killing  of  his  mule  by  the  running  of  the 
defendant's  locomotive  and  train,  it  devolves  upon  the  defendant  to  show 
the  circumstances  attending  the  killing  (unless  the  same  appear  by  the 

Slaintiff's  evidence),  in  order  to  exculpate  itself  from  blame;  and  if  it  fail  to 
o  so,  the  presumption  must  prevail,  under  the  statute,  that  the  injury  was 
the  result  of  negbgence  on  the  part  of  defendant's  servants.    Yicksburg  & 
Meridian  R.  Co.  v,  Hamilton,  62  Miss.  608. 
Common-law  Action  for  killing  Cattle  at   Crosslng-Prima*facie  CtM— 
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Speed— Whether  it  constitutes  Negligence  a  Question  for  Jury— Evidencei- 
In  a  common-law  actioa  against  a  railroad  for  negligently  running  over  and 
killine  plaintiffs  cattle  on  a  hieh way  .crossing,  the  evidence  tended  to  show 
that  tne  cattle  were  killed  by  c^fendant's  train  at  a  crossing;  that  the  ser- 
vants of  defendant  having  the  management  of  the  train  failed  to  ring  the  bell 
or  to  blow  the  whistle  as  it  approadied  the  crossing;  that  the  cattle  had 
freely  approached  the  crossing  a  short  time  before  the  train  arrived,  and 
that  there  was  nothing  in  their  condition  or  situation  to  prevent  them  from 
escaping  the  train  if  the  required  signals  had  been  given.  Sddf  that  these 
facts  made  out  a  prima-fcKie  case  for  plaintifE,  and  that  a  demurrer  to  the 
evidence  by  defendant  was  properly  overruled. 

While  it  may  be  true  that  an  unusual  rate  of  speed  is  not  negligence  jmt  m, 
a  train  may  be  run  at  such  an  excessive  and  reckless  rate  of  spe^  as  to  con- 
stitute negligence.  Whether  the  rate  of  speed  at  which  a  train  is  run,  at 
an^  particular  time,  is  of  this  character,  is  a  question  for  the  jury,  from  the 
evidence  bearing  upon  the  rate  at  which  it  was  actually  run.  Evidence  as 
to  the  rate  of  speea  has  usually  been  admitted  in  this  class  of  cases  as  a  part 
of  the  res  gesta^  its  effect  being  controlled  by  proper  instructions.  Taylor 
V.  St.  Louis,  Iron  Mt.  &  S.  R  0>.,  88  Mo.  886,— citing  Maher  e.  Railroad,  64 
Mo.  267;  Bell  e.  Railroad,  72  Mo.  50;  Wallace  e.  Railroad,  74  Mo.  594; 
Powell  V.  Railroad,  76  Mo.  80. 

Action  for  killing  Horses-Ceneral  Allegation  of  Negligence  Sufficient.— 
In  an  action  against  a  railroad  companv  to  recover  damages  for  killing 
horses,  a  genenu  allegation  of  negligence  is  sufficient. 

Evidence  tending  to  show  that  tne  defendant's  train  ran  the  horses  six 
hundred  yards  down  the  track  between  the  two  fences,  sounding  the  alarm 
all  the  way,  but  not  attempting  to  stop  until  too  late,  is  responsive  to  the 
allegation  of  negligence.  Berkley  e.  Chicago,  Rock  Island  &  Pacific  R.  Co., 
8  West.  Rep.  (Mo.)  765. 

Action  to  recover  Damages  for  killing  Stock— Evidence— Presumption  as  to 
Entry. — Where  it  appears  from  the  evidence  that  the  blood  and  carcass  of 
an  animal  are  found  upon  a  railroad  track  at  a  point  which  was  not  but 
should  have  been  fenced,  it  will  be  presumed,  in  the  absence  of  evidence  to 
the  contrary,  that  it  entered  upon  the  track  at  that  point.  Jantzen  e.  Wa- 
bash, St.  L.  &  P.  R  Co.,  88  Mo.  171. 

Entrv  of  Stock  through  Qate— Liability  of  Company— Action  for  Several  Cat? 
tie  killed  at  Same  Time— Statement  should  contain  but  One  Count.— 
In  an  action,  under  section  809  Mo.  R.  8.,  for  double  damages  for  killing 
stock,  the  defendant  company  is  liable  if  the  stock  entered  upon  its  track 
through  a  ^te  at  a  farm-crossing  which  was  open  for  want  of  a  proper  fast- 
ening, but  IS  not  liable  if  the  sate  was  propped  or  left  open  by  third  ]»ersons. 

Wliere  several  cattle  are  killed  by  a  railroad  engine  at  the  same  time,  all 
damages  resulting  therefrom  belong  to  one  cause  of  action,  and  the  plaintiff^s 
statement  should  contain  but  one  count.  Binicker  e.  Hannibal  &  St.  Joseph 
R.  Co.,  83  Mo.  660. 

Juriedictionof  Justices  in  Actions  for  killing  Stock-Cattie-gu.ards  at  Pri- 
vate Farm  Crossings— Construction  of  Sees.  809  and  2835  Mo.  Ri  S.~ 
Section  2885  Mo.  R  S.,  givinff  to  justices  of  the  peace  jurisdiction  in  ac- 
tions against  railroads  tor  kUling  certain  animals  therein  named,  without 
regard  to  their  value,  is  not  a  local  or  special  statute,  and  ia  constitutional 
and  valid.  It  applies  throughout  the  State,  conferring  the  same  jurisdiction 
upon  every  justice  of  peace  in  the  State  in  actions  for  killing  stock,  against 
every  railroad  in  the  State,  instituted  by  any  citizen  of  the  State,  or  of  the 
United  States.     (Hudson  e.  Railroad  Co.,  58  Mo.  584.) 

Section  809  Mo.  R.  S.  does  not  require  railroad  companies  to  construct 
cattle-guards  at  private  farm  crossings.  (Fitterling  e.  Mo.  Pacific  R  Co.,  79 
Mo.  504.)    Dent  e.  St.  Louis,  Iron  Mt  &  S.  R  Co.,  88  Mo.  496. 
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Railroad  Companies  not  required  nor  permitted  to  fence  in  Incorporated 
TownSf  nor  to  fence  up  their  Stations — Pleading— Statute^— Railroad  com- 
panies are  neither  ^required  nor  permitted  to  fence  in  their  tracks  where  they 
run  through  incorporated  towns,  laid  off  into  streets  and  thoroughfares,  nor 
to  fence  up  their  stations.  (Lloyd  v,  P.  R.,  49  Mo.  199;  Edwar£  v.  Han.  & 
8t.  J.  R,  66  Mo.  567.) 

In  an  action  under  section  2124  Mo.  R.  B.,  brought  before  a  justice  of  the 
peace  against  a  railroad  company  for  single  damages  for  killing  stock,  the 
statement  should  allege  that  the  defendant  might  nave  inclosed  with  a  law- 
ful fence  that  portion  of  its  road  on  which  the  accident  occurred.  Russell 
V.  Hannibal  &  St.  Joseph  R.  Co.,  88  Mo.  507. 

Section  809  Mot  R,  St—"  Hog  Law"  does  not  relieve  Railroad  Companies 
from  Obligation  to  fence. — The  fact  that  the  '^  hog  law'*  is  in  force  in  a 
certain  county  does  not  reUeve  railroad  companies  from  their  statutory  obli- 
g^ation  to  fence  their  roads  when  passing  along  or  adjoining  inclosed  or  cul- 
tiyated  fields,  as  prescribed  by  section  809  Mo.  R.  8.  Moore  e.  Mo.  Pacific 
R.  Co..,  3  West.  Rep.  (Mo.)  755. 

Action  for  Icllling  Steele— Competency  of  Evidence  as  to  Defective  Condition 
of  Fences — Different  Appraisals  by  Witness  should  go  to  Jury.— In  an  action 
against  a  railroad  company  for  killing  stock,  evidence  tending  to  prove  that 
the  fence  for  half  a  mile  up  and  down  the  road  from  the  place  where  the 
stock  was  killed  was  defective,  and  that  it  was  also  defective  on  the  other 
side  of  the  road  at  a  point  two  or  three  hundred  yards  distant,  is  competent. 

The  evidence  of  a  witness  who  testified  that  the  stock  killed  were  worth 
(140,  but  admitted  on  cross-examination  that  he  had  appraised  them  at  about 
$100  soon  after  the  accident,  when  he  supposed  that  the  matter  would  be 
settled  without  suit,  was  properly  allowea  to  go  to  the  jury  for  what  it  was 
worth.     Maberry  e.  Mo.  Pacific  R.  Co.,  88  Mo.  664. 

Section  809  Mo.  R.  S.— Defective  Fencing-Company  is  Liable  when— Rea- 
sonable Time  to  repair^ — A  railroad  company  cannot  be  held  liable  under 
R.  S.,  section  809,  for  the  killing  of  stock  occasioned  by  defective  fencing, 
unless  it  appear  that  it  Imew,  or  might,  by  the  exercise  of  reasonable  care 
and  dilieence,  have  known,  that  its  fence  was  out  of  repair,  and  that  a 
reasonable  time  had  elapsed  after  the  acquisition  of  such  knowedge,  or  after 
the  time  such  knowledge  should  have  been  acquired,  in  which  it  should 
have  repaired  it.  Maberry  e.  Mo.  Pacific  R.  Co.,  88  Mo.  667, — citing  Clardy 
e.  Railroad,  78  Mo.  576 ;  Case  e.  Railroad,  75  Mo.  a68 ;  s.  c,  7  Am.  &  Eng. 
R.  R  Cas.  565;  Walthers  e.  Railroad,  78  Mo.  617;  s.  c,  6  Am.  &  Bng. 
R.  R.  Gas.  680. 


Atohibon,  Tofeka  and  Santa  F£  B.  Go. 

V. 

Davis. 

(Advance  Oase,  Komm.    October  9,  1886.) 

Where  a  railroad  company,  operating  a  long  line  of  road  in  the  State,  pro- 

iects,  constructs,  controls,  and  mani^es  another  road  for  the  purpose 
ocal  line  it  will  be  liable  for  the  negugence  of  the  men  operating  tne  i 


leof  a 


Ebbob  from  Sedgwick  Oonnty. 

Action  brought  by  J.  C.  Davis  against  the  Atchison,  Topeka  & 

Santa  F6  B.  Co.  to  recover  damages  for  personal  injuries  alleged 

25  A.  &  K  R  Cas.^S 
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to  have  been  received  in  the  city  Wichita,  on  December  26, 1883, 
by  reason  of  a  collision  of  a  wagon  in  which  plaintifi  was  and  a 
train  of  cars  alleged  to  have  been  operated  by  the*  employees  and 
servants  of  the  railroad  company.  The  company  answered,  de- 
nying generally  all  the  allegations  in  the  plaintiff's  petition,  and 
further  alleged  that  plaintiffwas  guilty  of  con tiibutory negligence. 
Trial  had  at  the  June  term  of  court  for  1884.  The  court,  among 
other  things,  charged  the  jury  as  follows : 

"It  is  incumbent  upon  the  plaintiff  to  prove  that  the  injury 
coniplained  of  was  committed  by  the  Atchison,  Topeka  &  Santa  F6 
R.  Co.  It  is  claimed  by  the  defendant  that  the  train  by  which  the 
plaintiff  was  injured  was  operated  hj  the  "Wichita  <fe  Western  R. 
Co.,  and  that  the  persons  in  charge  of  and  managing  the  train  were 
the  servants  and  employees  of  tne  latter  company,  and  not  of  the 
defendant.  This  question  is  one  of  fact,  to  be  determined  by  you 
from  all  the  evidence  in  the  case.  The  burden  is  upon  the  plain- 
tiff to  establish  the  fact  that  the  train  was  being  operated  by  tlie 
Atchison,  Topeka  &  Santa  Fe  B.  Co.  at  the  time,  and  if  the  evi- 
dence is  evenly  balanced  on  the  question  you  should  find  for  the 
defendant.  If  }ou  find  from  the  evidence  that  the  accident  to  the 
plaintiff  happened  by  a  train  of  cars  colliding  with  the  wagon  in 
which  he  was  riding,  at  the  crossing  of  Oak  street,  on  the  railroad 
track  owned  by  the  Wichita  &  Western  R.  Co.,  in  the  city  of 
Wichita,  and  that  train  was  at  the  time  under  the  control  and 
management  of  men  who  were  agents  and  servants  of  the  Wichita 
&  Western  R.  Co.,  and  who  were  not  in  the  employ  or  under  the 
direction  and  control  of  the  defendant  company,  then  you  must 
find  for  the  defendant.  The  mere  fact  that  the  same  men  were 
officers  of  the  defendant  company  and  also  of  the  Wichita  & 
Western  R.  Co.  is  not  sufficient  evidence  to  justify  a  finding  that 
the  two  companies  were  one  and  the  same ;  and  if  the  evidence 
shows  that  the  Wichita  &  Western  R.  Co.  was  a  corporation  duly 
created  and  organized  under  the  laws  of  the  State  oi  Kansas,  and 
that  the  injuries  to  plaintiff  were  caused  by  the  negligence  of  its 
servants  in  the  management  of  its  business,  you  cannot  find  the 
defendant  company  liable  for  such  negligence.  But  the  last  in- 
struction must  be  considered  with  this  qualification  :  that  what  is 
true  of  individuals  is  also  true  of  the  corporations  in  this  respect, 
that  one  may  be  the  servant  of  the  other,  and  the  servants  of  the 
one  may  be  under  the  control  and  direction  of  the  other.  In  de- 
termining the  liability  of  the  defendant  in  this  case  for  the  acts  of 
the  men  m  charge  oi  the  train  in  question,  the  true  test  is,  what 
company  had  the  control  and  direction  of  the  men  in  the  operation 
of  tnat  train  at  the  time  ?  Was  it  the  defendant,  or  some  other 
company }  And  if  it  was  not  the  defendant,  it  is  immaterial,  for 
the  purposes  of  this  case,  who  it  was ;  the  defendant  would  not  be 
liable.    But  if  the  defendant  in  fact  exercised  the  actual  control 


AUXILIARY  00.  AS  AGENT  OF  PBINOIPAL  00.  807 

of  the  men  in  the  management  and  operation  of  that  train,  it  wonld 
be  liable  for  the  negligence  of  the  men  in  the  operation  of  the  train, 
notwithstanding  the  men  were  at  the  time  tne  servants  and  en- 
gaged in  the  business  of  another  company ;  and  this  fact,  as  I  have 
said,  mnst  be  determined  upon  the  wnole  evidence  in  the  case." 

The  defendant  asked  the  court  to  instruct  the  jury  as  follows : 

^^  (1)  I  instruct  you  that,  under  the  evidence  and  the  law  in  this 
case,  the  defendant  is  not  liable,  and  vou  must  find  a  verdict  in  its 
favor.  (2J  T  instruct  you  that  the  defendant,  the  Atchison,  Topeka 
&  Santa  ¥6  B.  Co.,  is  in  no  manner  responsible  for  the  negligent 
acts,  if  any,  of  the  servants,  agents,  or  employees  of  the  "Wichita  & 
"Western  R.  Co.,  who  were  not  in  the  employ  of  the  defendant  or 
nnder  its  management  and  control.  (3^  I  instruct  you  that  the 
mere  fact  that  the  Atchison,  Topeka  cc  Santa  F6  R.  Co.,  by  the 
purchase  of  the  stock  and  bonds,  or  either,  of  the  Wichita  &  West- 
ern R.  Co.,  were  aiding  said  railroad  company  in  its  construction 
is  not  sufficient  to  render  said  Atchison,  Topeka  &  Santa  F6  R.  Co. 
liable  to  the  plaintiff  in  this  action,  (i)  I  instruct  vou  that  if  you 
find  from  the  evidence  that  the  acciaent  happened  b^  a  train  of 
cars  colliding  with  the  wa^on  in  which  plaintiff  was  nding,  at  the 
Oak  street  crossing,  in  Wichita,  on  the  tracks  owned  by  the  Wichita 
&  Western  R.  Co.,  and  that  the  said  train  was  under  the  control 
and  management  of  persons  who  were  the  agents  and  servants  of 
the  Wichita  &  Western  R.  Co.  and  were  not  in  the  employ  of  the 
Atchison,  Topeka  &  Santa  F6  R.  Co.,  then  you  must  find  for  the 
defendant." 

The  court  refused  to  give  these  instructions,  to  which  refusal  the 
company  excepted.  The  jury  returned  a  verdict  for  the  plaintiff, 
and  assessed  his  damages  at  the  sum  of  $2500,  and  also  made  the 
following  special  findings : 

"  (1)  Is  it  not  a  fact  that  the  persons  present,  or  having  to  do 
with  the  train  which  collided  with  plaintiff's*  wamn  and  caused 
the  injury,  were  Charles  Plank,  the  conductor,  and  George  Beals, 

brakeman,  and Richardson,  who  was  running  the  engine ; 

and,  if  not,  state  fully  the  names  of  all  other  persons  present  who 
in  any  manner  had  anything  to  do  with  the  running  oi  said  trains. 
Answer.  Yes.  (2)  Is  it  not  a  fact  that,  at  the  time  of  the  acci- 
dent resulting  in  plaintiff's  injury,  Charles  Plank,  the  conductor  of 
the  train ;  Richardson,  the  person  who  was  running  the  engine ;  and 
Oeorge  Beals,  the  brakeman,  were  each  of  them  in  the  employ  of, 
and  on  the  pay  rolls  of,  the  Wichita  &  Western  R.  Co.  ?  A. 
They  were  on  the  pay  rolls  of  Wichita  '&  Western  R.  (3)  Is  it 
not  a  fact  that  the"Wicnita  &  Western  R.  Co.  is  a  corporation  duly 
incorporated  under  the  laws  of  the  State  of  Kansas  for  the  purpose 
of  constructing,  owning,  and  operating  a  railroad  from  Wicnita 
west  1  A,  Don't  know.  (4)  Is  it  not  a  fact  that  neither  Con« 
ductor  Plank,  nor  Brakeman  George  Beals,  nor Richardson 
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were,  eitber  of  them,  at  the  time  of  the  accident  resnltiDg  in  plain- 
tiff's injuries,  agents  or  servants,  or  in  the  employ  of,  or  nnder  the 
control  of,  the  Atchison,  Topeka  &  Santa  F6  K.  Co.  ?  A.  No.  (6) 
If  you  answer  the  last  question  in  the  negative,  state  fully  which  of 
such  persons  were  in  the  employ  of  the  Atchison,  Topeka  &  Santa 
F6  B.  Co.;  state  what  positions  they  held,  if  any ;  what  services 
they  performed  for  said  company,  and  what  the  duties  of  such  em- 
ployment for  said  Atchison,  Topeka  &  Santa  ¥6  R.  Co.  consisted 
of?  A.  Charles  Plank,  conductor;  George  Seals,  brakeman; 
Bichardson,  fireman.  We  find  they  were  agents  or  servants,  or  in 
the  employ,  or  under  the  control  of  the  A.,  T.  &  S.  F.  R.  Co.  (6) 
Is  it  not  a  fact  that,  just  prior  to  said  accident,  the  plaintiff  waa 
driving  eastward,  on  Oak  street,  in  the  city  of  Wichita,  towards 
the  rauroad  tracks  situated  near  the  Union  depot  in  Wichita  t  A. 
Yes.  (7)  Is  it  not  a  fact  that  there  was  situated  on  the  south  side 
of  Oak  street,  and  about  four  or  five  rods  from  the  west  railroad 
track,  a  peach  orchai-d,  about  three  or  four  rods  wide  and  four  or 
five  rods  long !  A.  Yes.  (8)  Is  it  not  a  fact  that  the  peach 
orchard  referred  to  in  the  last  question  was  situated  about  sixty- 
four  feet  from  the  west  rail  of  said  railroad  track  t  A.  Yes.  (9) 
Is  it  not  a  fact  that  after  the  plaintiff  passed  said  peach  orchard 
there  was  nothing  to  obstruct  his  view  of  the  main  track,  on  which 
said  engine  and  train  of  cars  were  approadiing,  which  would  pre- 
vent him  from  seeing' said  approaching  engine  and  cars  for  a  dis* 
tance  of  several  blocks,  had  he  looked  towards  the  south  ?  A. 
Don't  know.  (10)  If  you  answer  the  last  question  in  the  nega- 
tive, state  fully  what  such  obstructions  consisted  of,  and  the  height 
and  location  of  the  same  ?  A,  Don't  know.  (11)  Is  it  not  a  lact 
that  the  track  on  which  the  train  was  approaching,  from  Oak  street 
south  to  Douglas  avenue,  in  the  city  of  Wichita,  was  straight,  or 
nearly  so?  A,  Yes.  (12)  State  what  there  was,  if  anythmg,  to 
prevent  plaintiff  from  seeing  said  approaching  train,  had  he  looked 
to  the  south,  after  passing  the  comer  of  said  peach  orchard,  any- 
where between  Oak  street  and  the  old  railroad  depot  on  Douglas 
avenue,  in  said  city,  giving  location  and  height  of  such  obstruction  f 
A.  Don't  know.  (13)  Is  it  not  a  fact  that  the  railroad  track  on 
which  said  train  was  passing  at  the  time  of  said  accident  belongs  to 
the  Wichita  &  Western  B.  Co.?  A.  No.  (14^  Was  it  not  about  1 
o'clock  P.M.,  on  a  bright,  cleai*  day,  when  tne  alleged  injury  to 
plaintiff  was  done?  A.  No.  (15)  Was  not  plaintiff,  at  that  time, 
m  the  possession  of  full  mental  and  physical  powers,  with  his 
senses  of  sight  and  hearing:  unimpaired  ?    A,  Yes." 

The  railroad  company  med  their  motion  for  judgment  upon  the 
special  findings,  wnich  was  overruled.  Thereupon  it  nled  its 
motion  for  a  new  trial,  which  was  also  overruled.  Judgment  was 
entered  upon  the  verdict  in  favor  of  the  plaintiff  against  the  rail- 
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Toad  company  for  the  foil  snm  of  $2500,  and  costs.  The  company 
excepted  to  the  mlings  and  judgment,  and  brings  the  case  here. 

A.  A.  JBurd,  Ha^ert  I/unSxpj  and  Houston  c&  BerUUy  for 
plaintiff  in  error. 

TT.  P.  CampbeHy  Ha/rria  cfe  Ha/rrisy  and  Fi/rebcmgh  for  defend- 
ant in  error. 

HoETON,  C.  J. — The  railroad  company  (defendant  below)  chal- 
lenged the  array  and  objected  to  the  trial  oy  the  jnry  present,  npon 
the  ground  that  it  had  not  been  selected  and  summoned  summobb  of 
in  accordance  with  the  provisions  of  the  statute.  '^'^^• 
Gomp.  Laws  1879,  §  2,  c.  54.  The  trial  was  had  at  the  June  term 
of  court  for  1884.  The  testimony  introduced  shows  that  the  jury 
were  drawn  May  3d  from  the  jury-list  selected,  in  1883,  from  the 
assessment  rolls  of  1882,  the  preceding  year.  In  fact,  the  list  for 
1884  was  not  made  up  and  put  in  the  jury-box  until  May  15, 1884, 
several  days  after  the  jury  were  drawn.  Two  names  drawn  and 
summonea  on  the  jury  were  not  returned  as  jurors  for  1883,  and 
the  explanation  given  as  to  their  names  being  m  the  box  is  the  sur- 
mise tnat  they  were  left  in  there  prior  to  the  making  of  the  jury- 
list  for  1883.  Upon  these  facts,  the  challenge  to  the  array  was 
properly  overrulea.  At  most,  there  was  an  irregularity  attending 
the  drawing  of  the  jurors ;  but  there  was  no  purpose  on  the  part 
of  the  officers  to  nerfect  or  refuse  to  comply  witn  the  statute  in 
the  listing  and  selection  of  jurors  for  the  June  term  of  court.  The 
court  had  ample  power  to  purge  the  jury,  without  sustaining  the 
challenge  to  the  array.  This  case  is  therefore  different  from  the 
facts  stated  in  State  9).  Jenkins,  32  Kan.  477.  Here,  the  officers 
attempted  to  comply  with  the  statute,  and  draw  the  jurors  from 
the  class  or  list  prescribed,  and  all  the  jurors  were  so  drawn,  with 
the  exception  of  two  only.  In  State  v.  Jenkins  the  essential  pro- 
visions of  the  statute  were  palpably  disregarded. 

It  is  next  urged  that  there  was  no  sufficient  evidence  to  hold  the 
railroad  company  liable  for  damages,  and  that  the  court  suFnciKxcT  or 
erred  in  instructing  the  jury  as  follows  :  kvidbhce. 

"  That  what  is  true  of  individuals  is  also  true  of  corporations,  in 
this  respect :  that  one  may  be  the  servant  of  the  other,  and  the 
seWants  of  the  one  may  be  under  the  control  and  direction  of  the 
other.  In  determining  the  liability  of  the  defendant  in  this  case 
for  the  acts  of  the  men  in  charge  oi  the  train  in  question,  the  true 
test  is,  what  company  had  the  control  and  direction  of  the  men  in 
the  operation  of  that  train  at  the  time?  Was  it  the  defendant,  or 
some  other  company  %  If  it  was  not  the  defendant,  it  is  imma- 
terial for  the  purposes  of  this  case  who  it  was ;  the  defendant  would 
not  be  liable.  IBut  if  the  defendant  in  fact  exercised  the  actual 
control  of  the  men  in  the  management  and  operation  of  the  train, 
it  would  be  liable  for  the  negligence  of  the  men  in  theoperation  of 
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the  same,  notwithfitanding  the  men  were  at  the  time  the  servants 
and  engaged  in  the  business  of  another  company." 

The  evidence  showed  that  on  December  26,  1883,  while  the 
plaintiff  below  was  attempting  to  cross  a  railroad  track  operated  by 
the  Atchison,  Topeka  &  Santa  Fe  E.  Co.,  at  a  street^rossing  in 
the  city  of  Wichita,  with  a  two-horse  farm  wagon  and  a  team,  he  was 
run  into  by  a  locomotive  and  train  of  cars  backm^  upon  the  track. 
This  train  was  beins  used  in  constructing  the  Wichita  &  Western 
R.  The  rear  car  of  the  construction  train  was  loaded  with  tele- 
graph poles,  some  of  which  extended  beyond  the  rear  end  of  the 
car  several  feet.  The  wagon  of  plaintiff  below  was  struck  by  one 
of  the  timbers  on  the  car,  and  he  was  knocked  out  and  seVerely 
injured. 

The  contention  on  the  part  of  the  railroad  company  is  that  if 
any  company  is  liable,  the  Wichita  &  Western  R.  Co.  is  the  only 
one  liable  for  the  injuries  complained  of.  The  charter  of  the 
Wichita  &  Western  K.  Co.  was  introduced  in  evidence,  from 
which  it  appeared  that  on  May  17, 1883,  the  charter  of  that  com- 
pany was  nted  in  the  office  of  Secretary  of  State.  The  directors 
or  trustees  of  the  company  appointed  for  the  first  year  were  Wil- 
liam B.  Strong,  president  of  the  Atchison,  Topeka  &  Santa  F6  R. 
Co. ;  A.  E.  Touzalin,  then  vice-president  of  the  Atchison,  Topeka 
&  Santa  F6  R.  Co. ;  C.  C.  Wheeler,  then  general  manager  of  the 
Atchison,  Topeka  &  Santa  F6  R.  Co. ;  A.  A.  Robinson,  then  assist- 
ant general  superintendent  and  chief  manager  of  the  Atchison, 
Topeta  &  Santa  F6  R  Co. ;  Edward  Wilder,  secretary  and  treas- 
urer of  the  Atchison,  Topeka  &  Santa  Fe  R.  Co. ;  GteorM  R.  Peck, 
then  general  solicitor  of  the  Atchison,  Topeka  &  Sante  Fe  R.  Co. ; 
and  J.  F.  Goddard,  traffic  manager  of  the  same  road.  The  parties 
who  subscribed  the  charter  were  A.  A.  Hurd,  assistant  attorney  of 
the  Atchison,  Topeka  &  Santa  Fe  R.  Co. ;  Robert  Dunlap,  an  at- 
torney of  the  Atchison,  Topeka  &  Saute  F6  R.  C. ;  E.  Wilder, 
secretary  and  treasurer  of  the  Atchison,  Topeka  &  Santa  Fe  R. 
Co.;  George  R.  Peck,  then  general  solicitor  of  the  Atchison, 
Topeka  &  Santa  Fe  R.  Co. ;  and  one  W.  W.  Allen.  Before  this 
charter  was  filed,  however,  at  a  meeting  of  the  directors  of  the 
Atchison,  Topeka  &  Santa  Fe  R.  Co.,  held  in  Boston,  Mass.,  on 
May  15,  1883,  the  following  proceedings  were  had  regarding  the 
construction  of  a  railroad  from  Wichita  to  Kingman,  subsequently 
known  as  the  "  Wichita  &  Western  R.  Co. : " 

"  On  motion  of  Mr.  Cheney,  seconded  by  Mr.  Piei^ce,  voted  that 
the  president  is  authorized  to  take  the  necessary  steps  for  occupy- 
ing the  country  west  of  Wichita  by  the  purchase  of  the  right  of 
way  and  the  construction  of  a  grade  west  for  about  forty  mnes,  at 
a  cost  not  to  exceed  $65,000.  The  question  of  the  further  con* 
struction  of  this  line  to  be  postponed  until  some  future  day.  The 
construction  to  be  done  by  the  Atchison  Co.  alone,  or  by  the  At* 
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chisoD  and  St.  Lonis  &  San  Francisco,  as  may  be  found  to  be  in  ac- 
cordance with  our  treaties  with  said  San  Francisco  Co." 

On  August  7,  1883,  at  another  meeting  of  the  board  of  direc- 
tors of  the  Atchison,  Topeka  &  Santa  F6  B.  Co.,  held  at  Boston, 
Massachusetts,  the  following  proceedings  were  had : 

"  On  motion  of  Mr.  Burr,  seconded  by  Mr.  Pierce,  voted  that 
the  president  is  authorized  to  take  the  necessary  steps  to  complete 
the  construction  of  the  road  called  the  "  Wichita  &  Western,"  from 
Wichita  to  the  town  of  Kingman,  about  forty-three  miles  distant ; 
the  road  to  be  built  to  serve  the  purpose  of  a  local  line,  and  with 
old  iron.  The  question  of  the  ownership  of  the  property  by  the 
Atchison  Co.  alone,  or  by  the  Atchison  and  St.  Louis  &  San  Fran- 
cisco conjointly,  is  to  be  arranged  hereafter,  as  may  be  found  to  be 
in  accordance  with  our  treaties  with  said  San  Francisco  Co." 

On  January  2,  1884,  at  a  meeting  of  the  board  of  directors  of 
the  Atchison,  Topeka  &  Santa  F4  K.  Co.,  it  was  '^  voted  that  the 
president,  vice-president,  and  Mi*.  Thomas  Nickerson  be  a  com- 
mittee to  consider  and  recommend  to  the  board  what  course  to  pur- 
sue with  regard  to  any  claim  on  the  part  of  the  St.  Louis  &  San 
Francisco  B.  Co.  of  a  loint  interest  in  the  line  from  Wichita  west, 
with  authority  to  employ  counsel." 

In  addition  to  these  resolutions,  evidence  was  also  offered  en  the 
part  of  plaintiff  below  tending  to  show  that  the  Wichita  &  Western 
K.  was  a  mere  servant  or  agent  of  the  Atchison,  Topeka  &  Santa 
F4  B.  Co. ;  that  the  latter  company  had  the  control  and  direction 
of  the  men  operating  the  train  winch  struck  the  wagon ;  that  the 
track  upon  which  the  collision  occurred  had  been  used  and  operated 
by  the  Atchison,  Topeka  &  Santa  F6  B.  Co.  for  many  years,  and 
was  generally  known  as  the  "  Atchison,  Topeka  &  Santa  F6  B. 
Co ;"  that  the  engine  and  cars  used  in  the  construction  of  the 
Wichita  &  Western  B.  belonged  to  the  Atchison,  Topeka  &  Santa 
F6  B.  Co.;  that  the^  pay  checks  andpav  rolls  of  the  employees  en- 
gaged in  the  construction  of  the  Wichita  &  Western  B.  were  in- 
dorsed and  countersigned  by  the  general  officials  of  the  Atchison, 
Topeka  &  Santa  Fe  B.  Co.;  and  that  the  Atchison,  Topeka  & 
Santa  F6  B.  Co.  operated  the  Wichita  &  Western  B.  after  it  was 
completed. 

There  was  some  evidence  offered  explanatory  of  all  this,  tending 
to  show  that  the  construction  train  was  leased  to  the  Wichita  & 
Western  road  by  the  Atchison,  Topeka  &  Santa  F6  B.  Co.;  that 
the  individuals  connected  with  the  Atchison,  Topeka  &  Santa  Fe 
B.  Co.  who  were  officers  of,  and  interested  in  the  construction  of, 
the  Wichita  &  Western  B.  were  engaged  by  that  company,  and 
acting  in  its  behalf.  It  is  quite  clear,  no  we  ver,  from  the  resolutions 
of  the  board  of  directors  of  the  Atchison,  Topeka  &  Santa  F6  B. 
Co.  that  the  Wichita  &  Western  B.  was  constructed  by  that  com- 
pany; that  it  was  owned  by  that  company;  and  that  in  January, 
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1884:,  the  Atchison,  Topeka  &  Santa  F^  K.  Co.  was  resisting  the 
claim  of  the  8t.  Lonis  &  San  Francisco  R.  Co.  to  a  joint  interest 
therein.  This  is  not  a  case  showing  that  the  Atchison,  Topeka  & 
Santa  F6  S.  Co.  is  merely  a  stockholder  in  the  Wichita  &  Western 
B.,  but  the  evidence  conduced  to  show  that  the  Atchison,  Topeka 
&  Santa  F6  R.  Co.,  bein^  a  great  railroad  company,  operating  a 
long  line  of  road  in  this  State,  projected  and  constructed  the 
Wichita  &  Western  R.,  and  controls  and  manages  the  same  for  the 
purpose  of  a  local  line.  We  think,  therefore,  that  there  was  snffi* 
AuxiuijtT  COM  cient  evidence  to  sustain  the  instructions  of  the  couil, 
oy^^wnOTS  *^^^  justify  the  verdict  and  judgment.  The  trial  judge 
coMPAHT.  ^j^g  (jareful  in  his  instructions  to  conform  to  the  niling 

of  this  court  in  Railway  Co.  v.  Ritz,  30  Kan.  31 ;  s.  c,  11  Am.  & 
Eng.  R.  R.  Cas.  35 ;  and  said  to  the  jury  that  "  the  mere  fact  that 
the  same  men  were  officers  of  the  Atchison,  Topeka  &  Santa  F6 
R.  Co.  and  also  of  the  Wichita  &  Western  R,  Co.  was  not  suffi- 
cient evidence  to  justify  a  finding  that  tlie  two  companies  were  one 
and  the  same." 

The  special  findings  of  the  jury  are  criticised  as  evasive  and  un- 
true. We  find  that  fliree  or  four  of  these  were  simply  answered  by 
the  lury,  "Don't  know."  Of  course,  answers  to  questions  should 
be  dii'CQt  and  positive,  and  therefore  there  was  an  irregularity  in 
the  answers.  No  application  was  made,  however,  to  the  court  for 
the  juiT  to  correct  tneir  answers ;  and,  in  view  of  the  resolutions 
of  the  board  of  directors  of  the  Atchison,  Topeka  &  Santa  F6  B. 
Co.  concemiiig  the  construction  of  a  road  from  Wichita  to  King- 
man, with  old  iron,  to  serve  the  purpose  of  a  local  line  to  be  owned 
by  tnat  company,  we  cannot  say  that  the  latter  company  was  likely 
to  be  injured  or  prejudiced  by  any  answer  touching  the  purpose  of 
the  incorporalaon  of  the  Wichita  &  Western  R.  Neitner  do  we 
consider  the  other  defective  answers  sufficiently  material  to  set 
aside  the  verdict,  or  reverse  the  judgment.  A  reading  of  the 
record  does  not  convince  us  that  any  answer  is  wholly  untrue. 
^'  This  court  will  uphold  the  general  verdict,  unless  the  facts,  as 
obviously  disclosed  by  fhe  answera  to  the  special  questions,  ai'e  in- 
consistent therewith,  and  compel  a  different  judgment,  or  unless 
the  answers  are  so  directly  and  plainly  contradictory  as  to  show 
that  the  jury  gave  no  intelligent  attention  to  either  the  testimony 
or  questions,  or  unless  some  special  facts  appear  to  show  that  there 
has  oeen  a  mistrial  or  a  failure  of  justice."  Railway  Co.  v.  Holley, 
80  Kan.  465,  474. 

The  judgment  of  the  district  court  vtrill  be  affirmed. 

All  the  justices  concurring. 

Liability  of  Parent  Company  for  Neglif^nce  of  Auxiliary  Companyi — ^The 
foregoing  case  was  overruled  on  rehearing,  the  court  holding  as  follows: 
''Where  a  parent  company,  operating  a  long  line  of  road  in  the  State,  takes 
the  necessary  stexM  to  construct  an  auxiliary  railroad  for  the  purpose  of  a 
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local  line,  in  the  name  of  another  compuiv,  and,  in  strictly  porsuiiu^  the  pro- 
▼isioDS  of  the  statute,  merely  famishes  aid  as  a  stockholder  or  bondholder,  or 
a  guarantor  of  bonds^  to  the  auxiliary  company,  and  such  auxiliary  company 
constructs  its  road  in  its  own  name,  it  is  not  the  servant  or  agent,  in  such 
construction  of  its  road,  of  the  parent  company;  and  the  parent  company  is 
not,  on  account  of  being  a  stockholder  or  bondholder,  or  guarantor  of  bonds 
of  the  auxiliary  company,  responsible  for  the  negligence  or  other  default  of 
the  auxiliary  company  in  constructingits  road  in  its  own  name."  Atchison, 
T.  &  8.  F.  R.  Ck>.  V.  Davis,  8  Pacific  Bep.  (Kan.,  Dec.  1885),  530. 
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PrrzEB. 
CAdoanee  Oase^  Indiana,    April  U,  1886.) 

A  child  of  seven  years  of  age,  without  fault  of  his  parents,  wandered  to  a 
station  of  the  defendant  company's  road,  entered  a  train,  and  was  carried  to 
the  next  station, 'several  miles  distant,  where  the  conductor  put  him  off  with- 
out instructions  to  any  one  concerning  him,  or  other  precautions  for  his 
safety.  The  child  then  wandered  alon^  the  track  for  some  distance,  and,  at 
a  point  where  he  could  be  seen  for  a  distance  on  the  track  of  three-fourths 
of  a  mile,  he  was  run  over  and  killed  by  a  freight  train,  which  was  moving 
slowly  up  a  grade,  and  could  have  been  easily  stopped.  Eeld,  that  the  com- 
pany was  not  in  fault  in  allowing  the  child  to  enter  its  train ;  that  the  con- 
ductor should  have  exercised  much  greater  care  in  providing  for  the  child's 
safety;  that  the  conductor's  want  of  care  must  be  taken  in  conjunction  with 
the  negligence  of  those  in  charee  of  the  freight  train;  that  these  facts  es- 
tablish the  negliffence  of  the  defendant  and  exclude  contributory  negligence 
on  the  part  of  me  child;  and  that,  in  an  action  by  the  father  to  recover 
damages,  his  pecuniary  condition  and  his  inability  to  employ  servants  to  care 
for  his  children  are  not  open  to  inquiry. 

Where  the  court  below  refused  to  permit  a  person  called  as  a  juror  to  an- 
swer a  certain  question  propounded  to  him,  the  entire  examination  of  the 
juror  should  be  brought  into  the  record  to  enable  the  court  to  ascertain 
whether  any  injury  was  done  the  appellant. 

Appeal  from  Howard  circuit  court 
C  B.  cfe  W:  V.  Sttcart  for  appellant. 
BlacJdidge  ds  Bro.  and  Jon/n  W,  Kem  for  appellee. 

Elliott,  J. — ^The  material  allegations  of  the  appellee's  com- 
plaint are  these :  That  the  son  of  the  appellee,  aged  seven  years 
and  two  months,  without  the  fault  or  negh'gence  of  his  parents, 
wandered  to  the  depot  of  the  appellant,  in  the  citj  facts. 

of  Kokomo.  and  was  carelessly  and  negligently  permitted  to  get 
on  one  of  its  passenger  trains  which  stopped  for  five  minutes  at 
that  depot ;  that  the  (mild  was  carried  to  Jackson  station ;  that  the 
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conductor  of  the  appellant's  train  ^^  wrongfnlly,  carelessly,  andneg- 
Ugeutlj  put  the  cnild,  Arthar  Fitzer,  on  at  that  station,  without 
leaving  him  in  charge  of  any  person,  or  giving  any  one  instrac- 
tions  concerning  him ;"  that  tne  conductor  well  knew  that  Arthur 
Pitzer  had  been  carried  to  that  point  through  the  cai-elessness  and 
negligence  of  the  agents  and  employees  of  the  defendant ;  ^^  that 
the  child  having  been  thus  wrongfully  put  off  the  train  at  Jackson 
station,  without  being  placed  under  the  control  or  in  the  charge  of 
any  person,  and  without  the  fault  or  neglect  of  his  parents,  was 
casually  upon  the  track  of  the  defendant,  at  a  point  on  the  line 
thereof  at  or  near  where  a  highway  crossed  it,  about  one  and  one- 
fourth  miles  north  of  Jackson  station  ;"  that  at  that  point,  between 
the  hours  of  4  and  5  o'clock  F.  M.,  he  was  run  over  and  killed  by 
a  freight  train  of  the  appellant ;  that,  although  he  was  on  the  ti*ack 
at  a  place  where  he  could  be  seen  by  the  trainmen  for  a  distance  of 
three-fourths  of  a  mile,  no  signals  oi  warning  were  given,  but  with- 
out such  signals,  and  without  any  efEort  to  stop  the  train,  the  em- 
ployees of  the  defendant  ran  the  train  upon  iiim,  although  there 
was  an  ascending  grade,  and  the  train  could  easily  have  been  stopped. 
We  regard  it  as  quite  clear  that  the  appellant  was  not  in  fault 
for  allowing  the  child  to  get  upon  the  train.  If,  in  any  event,  a 
railroad  company  could  be  made  liable  for  carelessly 
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TBB  TRAIN  wiTB-  pcrmittiug  a  person,  young  or  old,  to  get  upon  one  of 
oOTiiTOLioBiai  i^  passenger  trains,  it  cannot  be  made  liable  in  such  a 


case  as  that  stated  by  the  complaint.  It  does  not  ap- 
pear that  the  child  was  not,  so  far  at  least  as  the  servants  of  the  ap- 
pellant could  observe,  in  company  with  adult  persons  who  entered 
the  train  at  the  city  of  Kokomo  ;  nor  does  it  appear  that  the  ap- 
pellant's employees  knew,  or  could  have  known,  that  he  had  no 
ri^ht  to  take  passage.  We  suppose  it  to  be  perfectly  dear  that  a 
child  of  tender  years  may  enter  a  railroad  tram  without  subjecting 
the  company  to  the  charge  of  negligence,  and  that  the  mere  failura 
to  keep  a  child  ofi  the  train  will  not  supply  a  foundation  for  an  ac- 
tion. We  know  of  no  principle  that  requires  railroad  companies 
to  keep  watch  to  prevent  persons,  young  or  old,  from  entering  their 
passenger  trains  at  a  regular  station.  If,  in  any  case  of  this 
character,  a  railroad  company  can  be  made  liable  for  allowing  a 
child  to  enter  one  of  its  passenger  trains,  it  can  only  be  a  case 
where  facts  are  stated  showing  that  it  was  wrong  to  permit  the 
child  to  get  upon  the  train,  and  here  there  are  no  such  lacts  plead- 
ed. We  conclude,  therefore,  that  the  mere  fact  that  the  child  was 
permitted  to  enter  the  passenger  train  creates  no  cause  of  action 
against  the  appellant,  for  he  entered  the  train  as  an  intruder.  In- 
bamb-rulbab  truders,  infants  or  adults,  cannot,  as  a  general  rule,  im- 
To  ihtrudbbs.    p^gg  j^^y  (juties  upou  the  person  on  whose  property  they 

intrude.    Lary  v.  Cleveland,  etc.,  Co.,  78  Ind.  323 ;  Everhart  v. 
Terre  Haute,  etc.,  Co.,  Id.  292;  State  v.  Harris,  89  Ind.  363,  see 
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page  866;  Nave  v.  Flack,  90  Ind.  205,  see  page  206;  Evansville, 
etc.,  Co. -v.  Griffin,  100  Ind.  221;  HestonviUe  Passenger  Co. -i;. 
Connell,  88  Pa.  St.  620 ;  Morrissey  v.  Eastern,  etc.,  Co.,  126  Mass. 
377 ;  8.  c,  30  Amer.  Eep.  686 ;  Gavin  v.  City,  etc.,  97  111.  66 ;  s. 
c,  37  Amen  Rep.  99 ;  McAlpin  v.  Powell,  70  N.  T.  126 ;  s.  c, 
26  Amer.  Ile*p.  555;  Snyder  v,  Hannibal,  etc.,  Co.,  60  Mo.  413 ;  Zoe- 
bisch  V.  Tarbell,  10  Allen,  385 ;  Brown  v.  European,  etc.,  Co.,  58 
Me.  384 ;  Baltimore,  etc.,  Co.  v.  Schwindling,  101  Pa.  St.  258 ;  s. 
c,  47  Amer.  Eep.  706 ;  Atchison,  etc.,  Co.  v.  Flinn,  24  Kan.  627. 

These  cases  are  to  be  discriminated  from  those  where  one  places 
dangerous  agencies  where  trespassing  children  are  likely  to  oe  in- 
jured by  them,  for  here  the  company  did  what  it  was  perfectly 
lawful  for  it  to  do,  and  that  was,  run  a  passenger  train  SAmc-DigTiiio. 
in  the  manner  in  which  such  trains  are  usually  man-  "**"• 
aged.  The  class  of  cases  to  which  we  refer,  although  numerous^ 
have  no  application  here.  Of  this  class  the  following  are  repre- 
sentative cases :  Binford  v.  Johnston,  82  Ind.  426 ;  Dixon  v.  Bell, 
Maule  &  S.  198  ;  Lynch  v,  Nurdin,  1  Q.  B.  29  ;  Carter  v.  Towne, 
98  Mass.  567;  Kailroad  Co.  v.  Stout,  17  Wall.  657;  Bird  v,  H61- 
brook,  4  Bing.  682 ;  Birge  v.  Gardiner,  19  Coiyi.  507 ;  KeflEe  v.  Mil- 
waukee, etc.,  E.  Co.,  21  Minn.  207 ;  s.  c,  18  Amer.  Eep.  393 ;  Nagel 
V,  Missouri,  etc.,  Co.,  75  Mo.  653 ;  Evansich  v.  Gulf,  etc.,  Co.  57  Tex. 
126  ;  s.  c,  44  Amer.  Eep.  586  ;  Townley  v.  Chicago,  etc.,  Co.,  53 
Wis.  626 ;  Bransom's  Adm'r  v.  Labrot,  81  Ky.  638 ;  s.  c,  50 
Amer.  Eep.  193 ;  Kansas  Co.  v.  Fitzsimmons,  22  Kan.  686  ;  s.  c, 
31  Amer.  Kep.  203. 

The  cases  last  cited  all  recognize  the  rule  that  children  of  tender 
years  are  not  to  be  treated  as  persons  of  mature  years.  This  is  a 
reasonable  and  humane  rule,  and  any  other  would  be  childrbn  of 
a  cruel  reproach  to  the  law ;  but  the  law  merits  no  bulk. 
such  reproach,  for  throughout  all  its  branches,  whether  of  tort  or 
contract,  there  runs,  like  the  marking  red  cord  of  the  British  navy, 
a  line  distinguishing  children  of  years  too  few  to  have  judgment 
or  discretion  from  those  old  enough  to  possess  and  exercise  those 
faculties.  This  is  a  doctrine  taught  by  every  man's  experience, 
and  sanctioned  by  our  law.  A  departure  from  it  would  shock 
every  one's  sense  of  justice  and  humanity.  Cases  very  closely  re- 
sembling the  present  recognize  and  enforce  this  distinction,  and 
without  substantial  diversity  of  opinion  the  general  principle  is  rec- 
ognized, although  there  is  not  entire  uniformity  in  its  application. 
Dr.  Wharton,  in  discussing  the  general  subject,  sajs : 

"  The  protection  of  the  helpless  from  spoliation  is  one  of  the 
cardinal  duties  of  Christian  civilization ;  and  when  those  so  helpless 
are  young  children  this  duty  is  aided  both  by  the  instinct*  of  na- 
ture and  tlie  true  policy  of  the  State."     Whart.  Neg.  §  313. 

Mr.  Thompson  says : 

'^  The  general  rule  is  that^  where  the  injury  is  caused  by  thd  ao- 
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tual  negligence  of  the  company,  the  child  can  be  expected  to  nee 
discretion  only  in  respect  to  its  years,  and  the  total  incapacity  of  a 
child  to  know  the  danger  and  avoid  it  shields  it  from  responsibility 
for  its  acts.  Greater  care  must  be  exercised  in  reference  to  chil- 
dren than  to  adults.''    1  Thomp,  Neg.  452. 

Another  author  says : 

^'  When  the  trespasser  is  an  infant,  the  railway  company,  on 
the  one  hand,  is  hela  bound  to  exercise  a  higher  degree  of  care  and 
caution  than  is  required  as  to  adults ;  and  the  infant,  on  the  other 
hand,  is  not  required  to  exercise  a  discretion  and  prudence  beyond 
its  years,  bnt  only  that  measure  of  seDse  and  jn^gment  which  it 
may  i-easonably  be  expected  to  possess  in  view  of  its  age."  Beach, 
Neg.  211. 

Cases  in  great  numbers  might  be  collected  supporting  the  general 
doctrine  declared  by  these  authors,  and  applying  it  to  almost  every 
conceivable  phase  of  the  question  ;  but  we  deem  it  unnecessary  to 
cite  these  cases,  as  there  is  little,  if  any,  diversity  of  opinion. 

The  principle  of  which  we  are  speaking  supplies  the  initial  prop- 
osition for  this  discussion,  since  it  enables  us  to  declare  that  the 
conductor  was  bound  to  use  much  greater  care  in  dealing  with  the 
child  of  seven  years  than  he  would  have  been  required  to  exercise 
Duty  of  ooh-  respecting  an  older  person.  The  care  exercised  by  him 
DUCTOH.  ^^  jjQ|.  gQ^  jjg^  under  the  circumstances,  it  was  his 

duty  to  exercise.  Expelling  from  the  train,  miles  from  its  home, 
a  child  so  young  as  to  be  incapable  of  taking  care  of  itself,  or  of 
comprehending  the  danger  of  its  situation,  without  asking  any  one 
to  give  it  attention,  or  look  after  its  safety,  was  not  such  a  care  as 
humanity  and  justice  require ;  but  we  do  not  place  our  decision 

saiik-dutt  of  "P^^  *^^®  point  alone,  for  we  think  that  the  con- 
E^KBBB     OF  ductor's  want  of  care  must  be  taken  in  conjunction 

oHi  TRAXH.  ^.^  ^^^  wrong  of  the  engineer  and  those  in  charge  of 
the  freight  train  in  negligently  failing  to  stop  the  train  when  it  was 
within  tlieir  power  to  do  so  before  it  ran  upon  the  child.  These 
two  leading  tacts,  when  combined,  make  a  case  establishing  negli- 
gence on  the  part  of  the  appellant,  and  excluding  contributory  neg- 
tigence  on  the  part  of  the  child.  We  cannot  undertake  to  com- 
ment upon  all  of  the. many  cases  which  declare  principles  that  rule 
such  cases  as  this,  but  we  deem  it  not  unprofitable  to  refer  to  some 
of  the  decisions  which  light  our  way  to  a  iust  conclusion. 

In  Louisville,  etc.,  Co.  v.  Sullivan,  81  Ky.  624 ;  s.  c,  16  Am.  & 
Eng.  E.  E.  Cas.  890,  a  man,  so  drunk  as  to  be  helpless  mentally 
and  physically,  was  put  off  a  railroad  train  on  a  cold  winter  night 
by  a  conductor  who  knew  his  condition.  The  passenger  so  ejected 
from  the  train  was  severely  frozen,  and  in  a  very  strongly  reasoned 
opinion  the  company  was  held  liable.  The  doctrine  ot  this  case 
is  perhaps  an  extreme  one,  and  to  be  carefully  limited,  yet  it  is  not 
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esBj  to  answer  the  reasoning  of  the  conrt,  or  meet  the  force  of  the 
autnorities  cited. 

In  our  own  case  of  McClelland  v.  Louisville,  etc.,  Co.,  94  Ind. 
277 ;  s.  c,  18  Am.  &  Eng.  E.  K  Cas.  260,  the  company  was  held  to 
be  not  res^nsible  for  the  killing  of  a  drunken  man  who  wa^  put 
off  the  tram,  and  wandered  back  upon  the  track  and  was  killed ; 
but  the  theory  upon  which  that  case  was  decided  hardly  meets  the 
question  as  presented  in  this  case  or  in  Louisville,  etc.,  Co.  v.  Sulli- 
van,  for  the  facts  are  not  the  same  in  the  two  cases. 

The  court,  in  the  case  of  Atchison,  etc.,  Co.  v.  Weber,  83  Kan. 
543 ;  s.  c,  21  Am.  &  Eng.  E.  B.  Cas.  418 ;  s.  c,  52  Amer.  Eep. 
543,  approved  this  instruction :  "  Of  course  the  carrier  is  not  re- 
quirea  ta  keep  hospitals  or  nurses  for  sick  or  insane  persons ;  but 
when  a  passenger  is  found  by  the  carrier  to  be  in  such  a  helpless 
condition,  it  is  the  duty  of  the  carrier  to  exercise  the  reasonable 
and  necessary  offices  of  humanity  towards  him  until  some  suitable 
provision  may  be  made;"  and  it  was  held  that  it  was  proper  for 
the  carrier  to  transport  a  passenger  suffering  from  deUrmm  tre- 
rnena  to  one  of  its  stations,  and  there  place  him  in  charge  of  the 
overseer  of  the  poor. 

Discussing  a  question  somewhat  similar  to  that  involved  in  the 
cases  cited,  uie  supreme  court  of  Ohio  said  : 

^^  It  might,  perhaps,  as  far  as  this  case  is  concerned,  be  conceded 
that  if  a  man  is  so  intoxicated  as  to  be  without  reason,  sense,  or  in- 
telligence, it  would  be  unlawful,  as  it  would  be  inhuman,  to  ex- 
pel him  from  the  cars  at  night,  where  he  would  be  just  as  likely 
as  not  to  lie  down  upon  the  rails  and  go  to  slee^.  We  may  con- 
cede, further,  that  to  put  a  drunken  man  off,  during  a  bitterljr  cold 
night,  in  the  woods,  far  from  anv  house,  when  the  probabilities 
were  that  he  would  freeze  to  death  before  help  could  reach  him, 
would  be  as  indefensible  in  law  as  it  would  be  cruel  in  fact." 
Eailway  Co.  v.  Valleley,  32  Ohio  St.  345 ;  s.  c,  30  Amer.  Rep.  601. 

These  are  cases,  extreme  ones  it  may  be,  illustrating  the  doctrine 
that  regard  must  be  had  to  the  helpless  condition  of  one  who  en- 
ters a  railroad  train,  and  that  those  in  charge  of  the  train  must  do 
no  act  which  is  cruel  or  inhuman.  Granting  that  these  cases  are 
extreme  ones,  still  the  general  doctrine  which  they  assert  is  unde- 
niably a  sound  one ;  for  through  all  the  cases  runs  the  principle 
that  what  humanity  requires  must  be  done  Vv[  those  who  act  with 
the  knowledge  of  another's  helplessness.  Weymire  v.  Wolf,  52 
Iowa,  533  ;  :n  orthem  Cent.  R.  Co.  v.  State,  29  Md.  420 ;  Walker 
V.  Great  W.,  etc.,  Co.,  L.  R.  2  Exch.  228 ;  Swazey  v.  Union,  etc., 
Co.,  42  Conn.  556 ;  Atlantic,  etc.,  Co.  v.  Reisner,  18  Ean.  458 ; 
Marquette^  etc.,  Co.  v.  TafL  28  Mich.  289,  opinion  of  Cooley,  J. ; 
Terre  Haute,  etc.,  Co.  v.  McMurray,  98  Ind.  358.  This  principle 
supplies  a  solid  foundation  for  the  rule  that  the  age  of  a  child  is 
an  important  element  to  be  considered  in  determining  whether  the 
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person  who  injured  him  was  negligent,  as  well  as  in  determining 
whether  the  cmld  himself  was  guilty  of  contributory  negligence. 
We  know  that  there  are  many  cases  which  hold,  and  rightly 

OHiLDBKr  T  ^^^^9  ^^^^  children  may  be  guilty  of  negligence.  Hath- 
be°oSSt"of  away  v.  Toledo,  etc.,  Co.,  46  Ind.  25 ;  Hig^ns  v.  Jef- 
wouoEKoic  fgrsonville,  etc.,  Co.,  52  Ind.  Ill ;  2  Woods,  Kys.  1272, 
1278.  A  child's  age  and  helplessness  may,  however,  often  excuse 
where  one  of  mature  age  would  be  adjudged  in  fault,  and  may 
also  often  make  an  act  negligent  as  to  mm  that  would  not  be  so 
as  to  one  of  riper  years.  It  is  upon  this  principle  that  a  recent 
writer,  who  fortifies  his  assertion  by  many  cases,  is  sustained  in 
saying:  "But  there  is  no  presumption  that  a  young  child  or  a 
drunken  person  will  heed  signals  of  danger,  and  the  engineer  is 
bound  to  stop  the  train  if  he  sees  that  they  make  no  attempts  to 
leave  the  track."  2  Woods,  Eys.  1268.  Doubtless  the  rule  is  to 
be  very  ^uardedlv  applied  to  one  who  voluntarily  incapacitates 
himseli,  since  he  himself  is  guilty  of  a  wrong  not  easily  palliated, 
and  it  is  not  easy  for  an  engineer  to  distinguish  a  druuKen  man 
from  a  sober  one ;  but  with  respect  to  a  child  of  seven  years  of  age 
it  is  far  otherwise,  for  nature  has  incapacitated  it,  and  the  engineer 
can  readily  distinguish^  from  his  stature  and  appearance,  the  dif- 
ference between  it  and  a  person  who  has  attained  years  of  discre- 
tion. Illustratinfic  the  subject  we  are  discussin£r  is  a  decision  by  a 
court  which  has  Bj>y\ied,  M^th  as  mnch  strictness^as  any  in  the  la^d, 
the  law  against  children,  wherein  it  was  held  that  negligence  could 
not  be  imputed  to  a  boy  nine  years  of  a^e,  who  had  climbed 
through  a  train  of  freight  cars,  and  was  injured.  Pennsylvania 
Co.  V.  Kelly,  31  Pa.  St.  372.  In  another  case  in  that  court  it  was 
said :  "He  acted  like  a  child,  and  like  a  child  he  must  be  judged." 
Eauch  V.  Lloyd,  31  Pa.  St.  358.  In  still  another  case  in  that  court 
it  was  held  that  where  a  boy  was  carried,  against  his  will,  for  five 
miles,  and  in  returning  home  received  injury,  the  wrong-doer  must 
respond  in  damages.  Drake  v.  Kiely,  93  ra.  St.  492.  The  case 
of  Lovett  V.  Salem,  etc.,  Co.,  9  Allen,  557,  decides  that  a  railroad 
company  is  liable  for  iniury  to  a  child  10  years  of  age  who  was 
wrongfully  on  a  street  railway  car,  and  jumped  from  it,  while  it  was 
moving  rapidly,  at  the  direction  of  the  driver ;  the  court  placing  its 
decision  upon  the  ground  that  the  child  was  young,  and  could  not 
be  expected  to  act  as  an  adult  would  do.  It  was  held  in  Eline  v. 
Central  Pac.  R.  Co.,  37  Cal.  400,  that  the  company  was  liable 
where  a  boy  16  years  of  age  leaped  from  a  train,  upon  which  he 
was  a  trespasser,  at  a  show  of  force  displayed  by  the  conductor ; 
and  the  principle  asserted  in  Lovett  v,  Salem,  etc.,  Co.,  was  ac- 
cepted as  the  ruling  one.  In  Meeks  v.  Southern  Pac.  B.  Co.,  56 
Cal.  513 ;  s.  c,  8  Am.  &  Eng.  E.  E.'  Cas.  314,  an  infant  of  six 
or  seven  years  of  age  was  sleeping  on  the  track,  and  it  was  held 
that,  as  tnose  in  charge  of  the  train  were  bound  to  keep  a  vigilant 
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watch,  the  company  was  liable  for  injuring  a  child  that  its  em- 
ployees might  nave  seen  and  rescued  from  danger.  A  very  able 
court,  spea&ng  by  one  of  its  ablest  judges,  said  of  the  duty  of  an 
engineer : 

^'  If,  however,  he  sees  a  child  of  tender  years  upon  the  track,  or 
any  person  known  to  him  to  be,  or  from  his  appearance  giving 
him  ^ood  reason  to  believe  that  he  is,  insane,  or  badly  intoxicated, 
or  otherwise  insensible  of  danger,  or  unable  to  avoid  it,  he  has  no 
right  to  presume  that  he  will  get  out  of  the  way,  but  should  act 
upon  the  belief  that  he  might  not  or  would  not,  and  thei*efore 
should  take  means  to  stop  his  train  in  time."  Lake  Shore,  etc.,  Co. 
V.  Miller,  25  Mich.  279. 

Other  cases  assert  similar  doctrines,  and  to  them  we  refer  with- 
out further  comment.  Baltimore,  etc.,  Co.  v.  State,  33  Md.  542 ; 
Isbell  V.  New  York,  etc.,  Co.,  27  Conn.  393 ;  Isabel  v.  Hannibal, 
etc.,  Co.,  60  Mo.  475  ;  East  Tenn.,  etc.,  Co.  v.  St.  John,  5  Sneed, 
524. 

The  complaint  explicitly  avers  that  there  was  no  negligence  on 
the  part  of  the  parents,  so  that  the  question  turns,  so  far  as  the 
element  of  contributory  negligence  is  involved,  solely  upon  the 
conduct  of  the  child. 

It  is  contended  that  the  injury  to  the  child  was  so  remote  that 
it  cannot  be  attributed  to  the  negligent  acts  of  the  ap-  RsMonarnB  of 
pellant.    This  question  has  been  recently  so  fully  dis-  "J^^- 
cassed  by  ns  that  we  do  not  deem  it  necessary  to  again  enter  upon 
an  extended  discussion  of  the  subject.    Louisville,  etc.,  Co.  v.  Fal- 

vey,  104  Ind. ;  Terre  Haute,  etc.,  Co.  v.  Buck,  96  Ind.  346 ; 

8.  c,  18  Am.  &  Eng.  B.  B.  Cas.  234 ;  Dunlap  v.  Wagner,  85  Ind. 
529 ;  Billman  v>  Indianapolis,  etc.,  Co.,  76  Ind.  166 ;  s.  c,  6  Am. 
&  Eng.  B.  B.  Cas.  401 ;  Cincinnati,  etc.,  B.  Co.  v.  Eaton,  94  Ind. 
474 ;  s.  c,  18  Am.  &  En^.  B.  B.  Cas.  254.  Many  of  the  cases  we 
have  here  cited  assert  a  doctrine  in  strict  haimony  with  our  own 
cases,  and,  indeed,  the  doctrine  is  expressly  held  in  the  BAMB-LBAonro 
famous  Squib  case,  upon  which  authors  ana  courts  have  ^^^^ 
founded  their  statements  and  decisions  for  many  years.  In  that 
case  no  wilful  or  malicious  tort  was  committed,  for  the  defendant 
threw  the  lighted  squib  in  sport,  and  this,  being  passed  from  hand 
to  hand,  at  last  struck  the  plaintiff's  ward,  and  put  out  his  eye. 
All  the  judges  agreed  that  the  defendant  was  liable,  although  they 
differed  as  to  whether  the  action  should  be  case  or  trespass ;  one  of 
the  judges  saying  that,  '^  whenever  a  man  does  an  unlawful  act,  he 
is  answerable  for  all  the  consequences."  There  is,  in  truth,  no 
case  that  has  been  recognized  as  sound,  that  holds  that  the  rule  as 
to  the  responsibility  of  the  wron^-doer  is  different  in  cases  of  ac- 
tionable negligence  from  that  which  prevails  in  cases  of  wilful  or 
malicious  tort.  There  is  a  difference  as  to  the  measure  of  dam- 
ages ;  for,  where  the  tort  is  malicious,  exemplary  damages  may  be 
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recovered,  but  such  damages  cannot  be  recovered  in  cases  of  negli- 
gence. This  consideration  has,  however,  no  influence  upon  the 
question  of  a  negligent  wrong-doer's  responsibility  for  the  conse- 
quences resulting  from  this  act. 

The  apjpellant  propounded  a  question  to  a  person  called  as  a 
juror,  and  the  trial  court  refused  to  permit  it  to  be  answered. 
QuKsnoa  to  '^^^  record  does  not  properly  present  the  point  which 
Se^xABT  ooH.  ^^®  'appellant  essays  to  make  upon  this  ruling,  as  it  sets 
pnSSoFFijSr  forth  only  the  question  asked  the  iuror.  In  order  to 
"^'  enable  this  court  to  ascertain  whether  any  injury  was 

done  the  appellant,  the  entire  examination  of  the  juror  should 
have  been  brought  into  the  record.  Johnson  v.  EoUiday,  79  Ind. 
161. 

The  appellee  introduced  evidence,  over  the  appellant^s  objec- 
tion, to  prove  that  he  was  too  poor  to  employ  servants  to  take  care 
of  his  cnildren.  The  objection  to  this  testimony  was,  however, 
too  general  to  present  any  question.  It  is  settled  that  objections 
must  be  specinc  Louisville,  etc.,  B.  Co.  v.  Falvey,  supra^  and 
cases  cited. 

In  one  of  the  instructions  ffiven  by  the  court  the  pecuniary  con- 
dition of  the  appellee,  and  his  inability  to  employ  servants,  was 
submitted  to  the  jury  as  one  of  the  elements  to  be  considered  by 
SAHB-innuo-  them.  This  was  error,  and,  in  view  of  the  fact  that 
"**"•  there  was  evidence  of  that  character  before  the  jury, 

prejudicial  error.  City  v.  Lowery,  74  Ind.  520,  and  authorities 
cited ;  Mayhew  v.  Bums,  108  Ind.  328 ;  Eooney  v,  Milwaukee, 
etc.,  Co.,  27  N.  W.  Rep.  24.  In  re  Hagan's  Petition,  7  Cent.  Law 
J.  311,  Judge  Dillon  used  language  very  similar  to  that  employed 
by  us  in  City  v.  Lowery,  siMpra^  and  that  lan^age  we  quote : 

^^  Some  of  the  cases  seem  to  make  the  liability  depend  upon  the 
means  of  the  parent,  and  to  countenance  a  distinction  as  to  con- 
tributory negligence  between  parents  unable  to  employ  nurses  or 
attendants  and  those  who  are  not.  This  distinction  may  be 
doubted,  for  there  is  not  in  this  country  one  rule  of  law  for  the 
rich  and  a  different  one  for  the  poor.  It  extends  its  protecting 
shield  over  all  alike." 

As  was  said  in  Mayhew  v.  Bums: 

^^  What  some  must  do,  in  respect  of  denying  themselves  ser- 
vants, or  their  children  attendants,  all  may  do,  and,  whether  done 
from  choice  or  necessity,  negligence  cannot  be  predicated  upon 
the  one  or  excused  by  the  other." 

Any  other  rule  would  be  impracticable,  as  well  as  unsound  in 
principle.  If  the  pecuniary  condition  of  the  parent  is  accepted  as 
a  standard,  all  is  uncertain ;  for  no  definite  amount  of  pecuniary 
means  can  be  taken  as  a  guide,  since  it  would  be  impossible  to  deter- 
mine what  a  parent  should  be  worth  in  order  to  impose  upon  him 
the  duty  of  employing  nurses  or  attendants  for  his  children.     So, 
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too,  Bnch  a  rule  as  that  for  which  appellee  contends  would  graduate 
the  number  of  attendants  by  the  wealth  of  the  parent,  and  thus 
lead  to  inquiries  entirely  foreign  to  the  merits  of  the  case.  But, 
independent  of  these  considerations,  the  rule  is  unsound  in  princi- 
pile,  oecause  it  would  impose  upon  all  who  use  our  streets  and 
highways,  or  who  conduct  manufactories,  or  own  property,  an  un- 
jast  burden,  as  it  would  make  them  liable  to  the  negligent,  and 
this  is  a  duty  that  ought  not  to  be  imposed  upon  any  one.  The 
rule  which  we  have  adopted  is  just  to  all,  the  rich  and  the  poor 
alike,  and  it  imposes  no  hardship  upon  any  one,  for  it  only  re- 
quires that  parents  shall  be  ordinarily  prudent  and  careful, 
whether  rich  or  poor.    Judgment  reversed. 

Action  to  rooover  Damages  for  Death  of  Child — Climbing  on  Moving 
Car. — In  an  action  against  a  railroad  company  by  the  parents  of  A.,  a  boy  six 
years  of  age,  to  recover  damages  for  his  death,  it  appeared  from  the  evidence 
that  A.  was  standing  at  the  back  door  of  his  father's  house,  about  ninety 
feet  from  the  railroad ;  that  a  coal  train  approached,  upon  the  last  car  of 
which  two  small  boys  were  riding  by  permission  of  the  brakeman;  that  these 
boys  motioned  to  A.  to  join  them,  whereupon  he  ran  from  the  house,  as- 
cended a  fliffht  of  eight  steps  leading  up  the  railroad  embankment,  and 
climbed  on  the  said  last  car;  that  immediately  afterwards  his  hat  fell  o£E, 
and  in  his  endeavor  to  recover  it  he  fell  under  the  car  and  was  fatally  in- 
jured. The  brakeman  was  at  the  time  on  the  forward  bumper  of  the  rear 
car,  and  there  was  no  evidence  that  he  saw  A.  It  further  appeared  that  A.'s 
mother  left  him  in  charge  of  his  older  sister,  and  told  him  not  to  go  out,  and 
that  while  the  sister  was  in  a  pantry  getting  something  for  his  breakfast,  he 
went  out  the  back  door.  The  court  below  granted  a  compulsory  nonsuit. 
Bsld, 

(1)  That  there  was  no  evidence  of  such  negligence  on  the  part  of  the  com- 
pany's servants  as  to  warrant  the  submission  of  the  case  to  the  jury,  and  there- 
fore that  the  nonsuit  was  properly  granted. 

(2)  That  there  was  notning  in  the  testimony  to  warrant  the  court  in  hold- 
ing, as  a  matter  of  law,  that  the  child's  parents  were  guilty  of  contributory 
negligence,  or  that  he  himself  was  a  trespasser  in  the  sense  that  one  of  ma- 
turer  years  might  have  been  under  the  circumstances. 

JSmAUf  that  although  the  brakeman  exceeded  his  authority  in  allowing  the 
other  boys  to  ride  on  the  coal  car,  and  was  guilty  of  an  imprudent  and 
wrongful  act ;  yet,  as  neither  of  those  boys  was  injured,  such  act  was  not  ma- 
terial in  this  case.     Woodbridge  e.  Delaware,  etc.,  R.  Co.,  105  Pa.  8t.  460. 

Same — Improper  Instruction! — In  an  action  to  recover  damages  for  the 
death  of  a  child  under  six  years  of  age,  caused  by  one  of  the  defendants' 
horse  railway  cars  running  over  it,  an  instruction  exempting  the  defendant 
from  liability,  unless  the  driver  could  have  stopped  the  car  in  time  to  have 
prevented  the  accident  after  the  dangerous  situation  of  the  child  was  dis- 
covered, was  properly  refused,  as  it  ignored  the  question  whether  the  driver, 
in  the  exercise  of  ordinary  care,  could  have  discovered  the  child  in  time  to 
prevent  the  accident.     Welsh  e.  Jackson  County  Horse  R  Co.,  81  Mo.  466. 

Right  of  Adult  Children  to  recover  for  Death  of  Father — Measure  of 
Damages — Circumstances  of  Chlidreni — Under  the  statute  of  New  York, 
(Laws  of  1847,  chap.  450;  Code  Civ.  Pro.  §§  190d-4),  in  an  action  to  re- 
coyer  damages  for  causing  the  death  of  the  plaintiff's  intestate,  it  is  not  a  suf- 
ficient defence  to  show  t£at  the  children  of  the  deceased  are  aU  of  full  ace; 
that  all  but  two  lived  away  from  home  and  received  nothing  from  himl>y 
way  of  support;  and  that  of  the  two  at  home,  one  did  housework  for  him, 
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receiying  nothii^  for  ber  work  And  paying  nothing  for  her  board,  and  the 
other  boarded  with  him,  but  worked  for  himself  and  used  hia  own  earnings. 
N.  Y.,  L.  B.  &  W.  R.  Co. «.  Lockwood,  98  N.  Y.  628. 

The  plaintiff,  against  the  objections  of  the  defendant,  was  permitted  to 
proTe  tnat  the  children  of  the  deceased  had  no  property  of  their  own,  and 
that  his  daughter  who  lived  with  him  was  afflicted  with  some  disease,  and 
that,  therefore,  she  was  not  able  to  work  as  she  otherwise  would  have  been. 
Hddf  that  the  courts  have  found  it  impossible  to  lay  down  any  definite  guide 
for  the  jury  in  estimating  damages  under  the  act  in  question.  But,  whatever 
the  rule  may  be  in  other  States,  there  are  many  cases  in  New  York  which  in 
principle  sustain  the  rulings  of  the  trial  judge  in  receiving  the  evidence  ob- 
jected to,  and  in  refusing  to  charse  as  requested.  N.  Y.,  L.  B.  &  W.  R.  Co.  r . 
Lockwood,  98  N.  Y.  623,  citing  Tilley  v.  Hudson  River  R.  Co.,  24  N.  Y.  471 ; 
s.  c,  29  Id.  252;  Mclntyrev.  N.  Y.  C.R  Co.,  87  Id.  287;  Ihl  «.  Porty-second 
Street,  etc.,  R.  Co.,  47  Id.  817;  Bierbauer  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  15  Hun, 
559;  s.  c,  77  N.  Y.  688;  Harlinger  «.  N.  Y.  C.  &  H.  R.  R.  Co..  15  Weekly 
Dig.  892;  s.  c,  92  N.  Y.  661 ;  Houffhkirk  o.  D.  &  H.  Canal  Co.,  92  Id.  219. 

In  but  few  cases  is  the  plaintiff  iui>le  to  show  direct,  specific  pecuniary  loss 
suffered  by  the  next  of  km  from  the  death,  and  generally  the  basis  for  the 
allowance  of  damans  has  to  be  found  in  proof  of  the  character,  qualities, 
capacity,  and  condition  of  the  deceased,  and  in  the  age,  sex,  circumstances, 
and  condition  of  the  next  of  kin.  The  proof  may  be  unsatisfactory,  and 
the  damages  may  be  quite  uncertain  and  contingent,  yet  the  jurors  in  each 
case  must  take  the  elements  thus  furnished  and  make  the  best  estimate  of 
damages  they  can.    N.  Y.,  L.  B.  &  W.  R  Co.  o.  Lockwood,  98  N.  Y.  528. 


Indiana,  Bloomington  and  WssTEEur  B.  Co. 

V. 

Gbeenb,  Adm'x,  etc 

(Adoanee  (kue,  Indiana.    April  20,  1886.) 

In  an  action  by  a  wife,  as  administratrix,  against  a  railway  company,  to 
recover  damages  for  the  death  of  her  husband  at  a  railroad  crossing,  it  must 
be  made  to  appear  that  the  deceased  was  without  contributory  negligence; 
and,  where  there  is  no  direct  evidence,  the  facts  and  circumstances  must  be 
such  as  to  at  least  justify  the  inference  that  such  was  the  case. 

Appeal  from  Montgomery  circuit  court. 
0.  W.  FoMrbamJca  and  Kennedy  cfe  Kennedy  for  appellant. 
Thompson  <b  Herod^  W.  H,  ITiompson^  and  T.  Z.  Stihoell  for 
appellee. 

MrroHBLL,  J. — ^Thifl  action  was  brought  by  Sarah  A.  Greene, 
administratrix  of  the  estate  of  Joseph  W .  Greene,  against  the  In. 
diana,  Bloomington  &  Western  B.  Co.,  to  recover  damages  for 
waotb,  .  wron^ully  causing  the  death  of  her  intestate,  who  was 
also  her  husband.    She  recovered  a  judgment  in  the  court  below. 
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A  reversal  of  that  judgment  is  contended  for  upon  two  grounds: 
(1)  Because  it  is  said  the  evidence  wholly  /ails  to  show  that  the  de- 
ceased was  free  from  contributory  fault ;  (2)  because  the  case 
was  put  to  the  jury  ©n  an  erroneous  theory  by  the  court  in  its 
instructions. 

Although  the  record  embraces  nearly  1000  pages  of  testimony, 
some  facts  of  controlling  importance  are  undisputed.  The  de- 
ceased at  the  time  of,  and  for  more  than  six  months  prior  to,  his 
death,  was  engaged  in  driving  a  public  conveyance  between  the  city 
of  Crawfordsvflle  and  the  town  of  Alamo.  During  this  time  he 
had  regularly  passed  over  the  place  where  the  accident  occurred, 
twice  each  week,  and  was  familiar  with  the  crossing  and  its  sur- 
roundings, and  with  the  running  of  trains  on  the  appellant's  railway. 
So  far  as  appears,  no  change  in  respect  to  these  nad  occurred  dur- 
ing that  period.  On  the  twelfth  day  of  March,  1883,  while  mak- 
ing his  usual  trip,  he  was  seated  on  the  front  seat  of  a  covered 
hack,  in  which  he  was  carrying  a  gentleman  and  lady  as  passengers. 
At  the  point  where  the  gravel  road,  along  which  he  was  proceed- 
ing, crosses  the  appellant's  railway,  his  hack  was  brought  tnto 
collision  with  one  of  the  appellant's  westward-bound  passenger 
trains.  The  hack  was  demolisned.  The  intestate  and  both  pas- 
sengers were  almost  instantly  killed.  No  person  who  lived  to  give 
any  accounts  of  the  occurrence,  except  the  engineer  on  the  engine, 
witnessed  the  collision,  so  as  to  be  able  to  describe  the  manner  in 
which  the  deceased  approached  the  crossing.  The  only  evidence 
upon  that  subject,  other  than  that  given  by  the  engineer,  was  to 
the  effect  that  the  decedent  was  seen  some  200  yards  distant, 
driving  in  a  "joe  trot"  in  the  direction  of  the  crossing.  The 
engineer  testified  that  when  he  first  saw  the  team  and  hack  they 
were  about  50  feet  from  the  track,  approaching  it  rapidly ;  that 
the  driver  was  "  leaning  forward  as  though  he  was  urgmg  his 
horses;"  and  that  one  of  the  horses  was  galloping  and  the  other 
trotting.  He  reversed  his  engine,  and  applied  the  air-brakes,  but 
was  unable  to  stop  his  engine  in  time  to  avoid  the  collision. 
There  was  no  impeachment  of  this  witness,  nor  was  his  testimony 
contradicted,  although  it  is  claimed  that  some  of  his  statements  are 
inconsistent  with  other  facts  testified  to  by  him. 

That  the  crossing  was  dangerous,  and  that,  on  account  of  a  cut 
throneh  which  the  track  lav,  the  approach  of  trains  from  the  east 
could  oe  seen  from  the  highway  only  by  the  exercise  of  more  than 
ordinary  prudence  and  vigilance,  is  plainly  deducible  from  the 
somewhat  conflicting  evidence  pertaining  to  that  subject.  The 
engineer  and  fireman,  as  well  as  several  persons  who  were  passen- 
gers on  the  train,  and  others  apparently  disinterested,  who  were 
m  the  vicinity,  testified  positively  that  the  whistle  was  sounded 
and  the  bell  rung  when  the  train  approached  the  crossing ;  while 
a  number  of  persons  equally  credible,  and  with  equal  opportunities 
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for  hearing  it,  were  do  lees  positive  that  no  warning  whatever  was 
given.  In  the  state  in  which  the  testimony  is  presented  on  tliat 
subject,  the  jury  might  well  have  found,  as  they  did,  that  no  signal 
was  given.  It  is  not  disputed  that  the  tr&in  was  mnning  at  a 
speed  of  40  miles  an  hour,  down  grade. 

The  salient  points  in  the  case,  as  gathered  from  the  record,  are 
thus  presentea.  From  this  statement  it  will  be  seen  that  the 
plaintiff,  in  her  evidence,  accounted  for  the  deceased  in  his  progress 
along  the  highway  towards  the  crossing,  to  a  point  about  200  yards 
distant  from  the  railway.  Leaving  him  there,  advancing  upon  the 
crossing  in  a  "  jog  trot,"  nothing  further  is  disclosed  in  her  evi« 
deuce  as  to  the  conduct  of  the  deceased  until  his  lifeless  body  was 
taken  up  from  the  wreck  of  the  collision.  Whether  he  looked  or 
listened — whether  he  slackened  or  accelerated  his  pace  as  he  neared 
the  crossing — cannot  be  ascertained  from  any  evidence  in  tlie 
record,  except  that  already  referred  to  given  by  the  engineer. 

In  support  of  the  verdict,  counsel  say : 

^'The  plaintiff  made  her  case  upon  the  positive  evidence  of 
many  witnesses  that  the  decedent,  Joseph  Greene,  was  run  upon 
and  Killed  by  appellant's  engine,  at  a  crossing  in  a  deep  cut,  wnile 
such  engine  [ana  train]  was  behind  time,  running  at  an  unusual 
and  dangerous  rate  of  speed,  and  which  approached  said  crossing 
coming  down  a  steep  grade,  without  the  sound  of  a  whistle  or  bell, 
as  by  positive  statute  required." 

Conceding  this  much,  the  evidence  still  comes  far  short  of  mak* 
sumomoT  OF  ^^g  &  <^^^^  upou  wliich  a  recovery  can  be  maintained. 
snDBrcB.  j^  ^j^  absolutely  essential  that  there  should  have  been 
some  evidence  exhibiting  the  conduct  of  the  deceased  in  approach- 
ing the  crossing.  In  order  to  uphold  the  verdict,  it  must  have 
afiSrmatively  appeared,  either  directly  or  circumstantially,  that  he 
was  free  from  contributory  fault.  Did  he  look  or  listen  for  the 
train,  or  did  he  continue  on  in  a  jog  trot  without  thought  of 
impending  danger  until  horrified  by  the  sight  of  the  train,  which 
was  inevitably  rushing  upon  him  ?  Upon  the  plaintiff's  case  these 
questions  are  left  to  be  determined  by  conjecture.  It  is  said, 
because  nothing  appears  to  the  contrary,  we  are  bound  to  presume 
that  the  deceased  was  in  the  exercise  of  proper  care.  This  would 
be  to  supply  by  presumption  that  which  an  unbending  rule  of  law 
requires  slioula  be  established  by  proof.  The  principles  of  law 
pertaining  to  actions  of  this  nature  were  discussed  in  the  recent 
case  of  Cincinnati,  H.  &  I.  R.  Co.  v.  Butler,  103  Ind.  31 ;  s.  c,  23 
Am.  &  Eng.  R,  R.  Cas.  262.  It  can  hardly  be  necessary  to  recur 
to  them  again.  It  may  suffice  to  say,  since  it  is  the  established 
rule  of  this  court,  as  it  is  of  the  courts  in  a  large  majority  of  the 
States,  that  it  must  be  affirmatively  shown  that  the  injured  party 
was  in  the  exercise  of  due  care  at  the  time  the  accident  occurred. 
At  least  it  must  be  made  to  appear  that  want  of  care  on  his  part 
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in  DO  way  contributed  to  bring  about  the  injury,  or  helped  to  pro- 
duce the  accident,  for  which  compensation  is  sought. 

In  the  case  of  Toledo,  W.  &  W.  R.  Co.  v.  Brinnagan,  76  Ind. 
490,  which  is  analogous  in  principle,  this  court  said  : 

'^  Where  the  circumstances  point  just  as  much  to  the  negligence 
of  the  deceased  as  to  its  absence,  or  point  in  neither  direction,  the 
plaintiff  should  be  nonsuited."  Warner  v.  New  York,  etc.,  R.  Co., 
44  N.  Y.  465 ;  Cordell  v.  Railroad  Co.,  75  N.  Y.  380 ;  State  v. 
Maine  Cent.  R.  Co.,  76  Me.  856 ;  Lesen  v.  Same,  77 Me.  85 ;  State 
V.  Same,  1  Atl.  Rep.  673. 

We  find  the  rule  well  stated  in  the  case  of  Hinckley  v.  Cape 
Cod  R.,  120  Mass.  257,  thus : 

<<  Mere  proof  that  the  negli^enc<6  of  the  defendant  was  a  cause 
adequate  to  have  produced  the  injury  will  not  enable  plaintiff  to 
recover,  as  it  does  not  necessarily  give  rise  to  the  inference  of  due 
care  on  his  part,  proof  of  which  is  essential  to  his  case."  Allyn  v. 
Boston,  etc.,  R.  Co.,  105  Mass.  77 ;  Hathaway  v.  Railroad  Co.,  46 
Ind.  25 ;  Sherlock  v.  Ailing,  44  Ind.  204. 

Many  more  authorities  might  be  cited  in  support  of  the  rule 
under  consideration,  but  it  cannot  be  necessary;  it  is  settled. 

The  facts  and  circumstances  illustrating  the  conduct  of  the  in- 
jured person  at  the  time  of  the  accident  must  be  made  pj„„^p„o„op 
to  appear.  If  from  those  the  inference  can  be  drawn  oohtiixbutobt 
that  proper  caution  was  exercised,  it  may  then  be  said  "■*"**■" 
the  presumntion  of  contributory  negligence  has  been  affirmatively 
removed.  Moreover,'  the  proposition  of  counsel  assumes  that  the 
testimony  of  the  engineer  is  not  to  be  considered.  It  proceeds 
upon  the  theory  that  the  evidence  of  this  witness,  in  respect  to  the 
manner  in  which  the  decedent  approached  the  track,  is  to  be 
rejected.  We  have  been  unable  to  discover  anything  in  the  record 
which  justifies  this  assumption.  It  must  be  conceded  that  the 
testimony  of  this  witness  affords  affirmative  proof  of  negligence 
rising  to  the  degree  of  recklessness.  It  is  said  the  place  was  one 
of  peculiar  danger,  and  for  that  reason,  the  misconduct  of  the 
defendant  having  been  established,  it  cannot  be  assumed  that  any 
reasonable  precaution  would  have  enabled  the  decedent  to  avoid 
the  peril.  As  applied  to  the  case  of  a  person  unacquainted  with 
the  crossing,  and  the  danger  incident  to  it,  the  argument  would 
have  had  weight ;  but  in  a  case  like  this,  where  the  obuoatiox  to 
deceased  was  acquainted  with  the  locality  and  familiar  SSoS^aud*'^ 
with  all  the  surroundings,  it  is  not  available.  Having  o^'^o"- 
knowledge  of  the  extraordinary  danger — conceding  that  the  cross- 
ing was  peculiarly  dangerous — the  most  rigid  prudence  and  extraor- 
dinary caution  were  demanded.  His  own  safety  required  this, 
while  his  obligation  to  those  who  were  helpless,  in  his  char^,  and 
who  perishecT  with  him,  should  have  quickened  his  vigilance. 
Cincinnati,  H.  &  I.  R  Co.  v.  Butler,  at^a ;  Belief  ontaine  R.  Co. 
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V.  Hunter,  33  Ind.  385 ;  Haas  v.  Grand  Eapidfi,  etc.,  R.  Co.,  47 
Mich.  401 ;  Lake  Shore  &  M.  S.  R.  Co.  v.  Miller,  25  Mich.  274; 
Pennsylvania  R  Co.  v.  Beale,  73  Pa.  St,  504;  Railroad  Co.  v. 
Houston,  95  U.  S.  697 ;  Schofield  v.  Chicago,  etc.,  R.  Co.,  114 
U.  S.  615 ;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  353. 

The  observance  of  this  precaution  on  the  part  of  persons  cross- 
ing railway  tracks  is  of  the  highest  importance,  not  onlv  for  their 
own  safety,  but  for  the  safety  of  those  travelling  on  railroads  who 
are  liable  to  be  killed  by  trains  coming  in  collision  with  obstacles 
AuHOBinn  on  the  track.  The  doctrine  of  the  case  of  Chicago,  etc., 
coMFABMD,  jj  (jo.  V.  Boggs,  101  lud.  522;  s.  c,  23  Am.  &  Eng. 
R.  R.  Cas.  282,  neither  cures  nor  helps  out  the  infirmities  in  the 
appellee's  case. 

We  notice  briefly  one  of  the  instructions,  which  is  the  subject 
of  discussion.  The  court  added,  as  a  modification  to  an  instruc- 
tion asked  by  the  defendant,  the  following: 

^^  The  allegation  that  the  injury  occurred  without  the  fault  or 
n^ligence  of  the  plaintiffs  intestate  must  be  proved  by  the  plain- 
tin ;  but  at  the  same  time  it  is  a  negative  averment,  and  if  the 
plaintifi  has  shown  bv  the  evidence  that  the  injury  occurred  as 
charged,  resulting  in  the  death  of  the  plaintifiPs  intestate,  and  that 
it  was  caused  by  the  negligence  of  the  defendant  as  charged,  with- 
out showing  any  contributory  negligence,  or  ground  for  interring 
or  reasonabhr  suspecting  such  negligence,  she  will  be  entitled  to 
recover  without  making  direct  and  affirmative  proof  on  that  sub- 
ject. In  the  absence  of  circumstances  to  show  or  suggest  it,  there 
IS  no  presumption  of  contributory  negligence." 

Within  the  principles  already  stated,  and  the  authorities  cited, 
the  instruction,  as  modified,  was  erroneous.  We  are  reminded 
that  the  modification  above  set  out  is  substantiallv  a  quotation 
from  the  opinion  of  this  court  in  Pittsburg,  etc,  K.  Co.  v.  Noel, 
77  Ind.  110.  That  was  an  action  against  the  railroad  company  for 
negligently  setting  fire  to  plaintifPs  wood,  which  was  piled  along 
the  company's  track.  Witnout  considering  whether  the  statement, 
as  applied  to  the  case  in  which  it  was  used,  was  entirely  accurate, 
it  is  sufficient  to  say  it  was  not  correct  as  applied  to  this  case.  As 
was  said  in  the  later  case  (Wabash,  etc.,  Co.  v.  Johnson,  96  Ind. 
40) :  '*  It  may  be,  and  probably  is,  true  that  where  there  is  evi- 
dence making  it  probable  that  the  plaintiff's  carelessness  did  not 
contribute  to  the  injury  the  jury  should  infer  that  he  was  not 

Suilty  of  negligence  which  contributed  to  the  injury."  It  will  not 
0  to  say,  however,  as  the  instruction  in  effect  does,  that  if  the 
J}Iaintiff  can  show  the  defendant's  neglect,  and  his  injury,  he  may 
eave  his  own  conduct  to  conjecture,  and  recover.  He  must  show 
the  facts,  as  well  those  which  relate  to  his  share  in  the  transaction 
as  that  of  the  defendant ;  and  if,  upon  the  whole  case,  an  inference 
of  negligence  arises  against  the  defendant,  and  of  due  care  on  his 
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part,  he  may  recover.  The  fact  that  a  person  travelling  on  a  high- 
way comes  m  collision  with  a  train  on  a  railway  crossing,  is  of  it- 
self sufficient  to  suggest  a  presumption  of  contributory  negligence 
against  him  in  a  suit  for  compensation. 

Questions  are  made  with  respect  to  other  instructions  given,  but 
as  it  results  from  the  conclusions  already  reached  that  the  judg- 
ment must  be  reversed,  we  do  not  consider  them. 

Judgment  reversed,  with  costs. 

Contributory  Negligence— Burden  of  Proof— Nehrbas.  v.  Central  Pac.  R. 
Co.,  14  Am.  &  Eng.  R.  R.  Cas.  670;  PzoUa  v,  Mich.  Central  R.  Co.,  19  lb. 
834;  Toledo,  etc.,  R.  Co.  v.Branagan,  5  lb.  630;  Penna.Co. «. Galentine,  7  lb. 
517;  Pittsburg,  etc.,  R  Co.  v,  Noel,  7  lb.  524;  Behrens  v.  Kansas  Pac.  R  Co., 
8  lb.  184;  Chicago,  etc.,  R  Co.  v.  Johnson,  8  lb.  225. 


Jaoeson 

V. 

St.  Loins,  Iron  Mountain  and  Southern  B.  Oo. 

(Advance  Ocue^  MisBOuri.    Decemb&r  21,  1885.) 

Under  section  2122  R.  S.,  authorizing  an  action  for  wrongfully  causing  the 
death  of  a  person,  an  action  cannot  be  maintained  for  '<  hastening"  such 
death. 

Where  a  railroad  company  received  into  its  cars  a  person  in  a  dangerously 
wounded  condition  imd  transported  him  against  his  will  into  another  State, 
where  he  died,  it  is  error  for  the  court  to  charge  the  jury  that  a  recovery 
can  be  had  under  such  statute  if  such  transportation  of  such  person  hast^ 
ened  his  death. 

The  statute  does  not  give  the  action  to  the  representative  unless  the 
wrongful  act  complained  of  occasioned  the  death  of  the  party. 

When  neither  the  conductor  nor  any  of  defendant's  employees  assisted  in 
putting  such  person  on  the  cars,  and  the  conductor  remonstrated  against  car- 
rying him,  and  offered  to  delay  the  train  long  enough  for  his  friends  to  get 
an  officer  and  prevent  his  being  taken  away,  and  did  not  know  that  he  was 
aboard  until  the  train  had  started,  and  on  discovering  it  said  he  could  not 
carry  him  and  stopped  the  train  until  told  that  such  person  was  in  charge  of 
an  officer  who  had  him  under  arrest,  and  who  showed  his  badge  of  office  and 
said  he  had  pai>ers  authorizing  the  arrest;  such  facts  show  that  the  con- 
ductor acted  with  as  much  prudence  and  circumspection  as  could  be 
required. 

The  master  is  not  liable  for  the  criminal  acts  of  his  servant  not  author- 
ized nor  sanctioned  by  him,  nor  for  his  acts  of  wilful  and  malicious  trespass. 

Appeal  from  the  Butler  County  Circuit  Court.    Reversed. 

Suit  instituted  in  the  Circuit  Court  of  Butler  County,  Missouri, 
under  the  provisions  of  section  2122  R.  S.,  to  recover  damages  for 
the  death  of  plaintiff's  husband,  alleged  to  have  been  occasioned 
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by  reason  of  defendant's  wrongful  act  in  receiving  on  its  train  of 
cars  said  husband  against  his  will,  and  in  the  face  of  the  earnest 
protest  of  plaintiff  while  said  Im8l>and  was  in  a  mortally  wounded 
condition,  and  carrying  him  from  the  Town  of  Dexter,  in  Stoddard 
County,  Missouri,  to  the  Town  of  Corning,  in  Clay  County,  Ar- 
kansas. 

Some  time  in  August,  1879,  a  psirtv  of  men  under  the  control 
of  W.  T.  Barbara,  marshal  of  the  Town  of  Maiden,  in  Dexter 
County,  Missouri,  Drought  in  a  wagon  six  or  eight  miles  to  the 
depot  of  defendant's  railroad  in  Dexter,  in  said  county,  plaintiff's 
husband,  in  a  serious  and  fatally  wounded  condition,  innicted  by 
the  men  having  him  in  charge,  in  his  effort  to  resist  arrest  at  their 
hands,  on  a  charge  of  having  committed  a  crime  against  the  laws 
of  the  State  of  Arkansas.  A  reward  had  been  offered  for  his  cap- 
ture, and  he  had  been  arrested,  and  was  being  conveyed  by  these 
men  to  deliver  him  to  the  sheriff  of  Clay  County,  Arkansas.  They 
had  no  regular  requisition  papers  or  legal  written  authority  for 
arresting  and  removing  him  from  the  State  of  Missouri  to  the 
State  of  Arkansas.  They  remained  with  him  at  the  depot  for 
about  three  hours  before  the  arrival  of  defendant's  passenger  train. 
On  its  arrival  the  conductor  was  notified  on  the  part  of  the  wife 
of  the  attempt  to  remove  her  husband,  without  legal  authority,  and 
of  his  wounded  condition,  and  was  requested  not  to  permit  his  re- 
moval. The  men  having  him  in  charge  placed  him  in  the  baggage 
car  on  a  bed,  and  in  answer  to  the  protest  of  the  conductor  that  the 
man  could  not  be  carried,  they  represented  that  they  were  officers 
in  charge  of  him  as  a  prisoner,  disclosing  a  badge  of  marshal  on  the 

E^rson  of  Barham.  Barham  paid  the  fare,  and  he  was  taken  from 
exter  to  Corning  by  way  of  Poplar  Bluff,  and  delivered  by  Bar- 
ham to  the  sheriff  of  Clay  County,  after  carrying  him  in  a  wagon 
from  Corning  to  Boydsville,  county  seat  of  Clay  County,  over  a 
very  rough  road.  The  wounds  from  which  plaintiff's  husband  was 
sunering  were  necessarily  fatal,  and  he  died  of  them  soon  after  his 
arrival  at  Boydsville.  The  removal  on  the  train  from  Dexter  to 
Corning,  and  in  the  wagon  from  Corninff  to  Boydsville,  probably 
hastened  his  death ;  but  the  removal  on  the  wagon  was  more  inju- 
rious  than  on  the  train.    Ko  actual  damages  were  proven. 

Geo.  S,  Benton  for  appellant. 

Cha/gmcun  ds  Kitchen  for  respondent. 

Henby,  Ch.  J. — This  suit  was  instituted  in  the  Butler  Circuit 
Court  by  plaintiff  to  recover  damages  for  the  death  of  her  husband, 
alleged  to  have  been  occasioned  by  defendant's  wrongful  act  in 
receiving  her  husband  in  its  train  of  cars  against  his  will  and  the 
protest  of  plaintiff,  while  he  was  in  a  mortally  wounded  condition. 
pacw.  On  a  trial  she  had  a  judgment  for  $500,  from  which 

this  appeal  was  taken.    The  cause  was  tried  on  an  amended  peti- 
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tioD,  to  which,  a  demurrer  having  been  overruled,  defendant  filed 
an  answer,  alleging,  in  addition  to  a  general  denial,  that  the  de- 
ceased was  a  fugitive  from  justice,  and  had  been  arrested  by  an 
officer,  ^nd  was  wounded  in  the  effort  to  arrest  him ;  that  the 
officer  brought  him  to  the  Town  of  Dexter,  and  procured  a  ticket 
for  him,  and  conveyed  him,  as  a  prisoner,  on  defendant's  train  to 
Clay  County,  in  the  State  of  Artansas;  that  defendant  received 
him  on  its  train,  and  without  any  negligence  carried  him  to  Clay 
County,  Arkansas ;  and  that  his  deatli  was  caused  by  the  severe 
wounds  indicted  upon  him  as  aforesaid. 

The  following  is  substantially  the  evidence  adduced  on  the  trial : 

Sol.  G.  Kitchen  testified  that  he  saw  Andrew  Jackson,  the  de- 
ceased, at  the  depot  in  Dexter,  on  the  8th  or  9th  of  Aug.,  1879.  He 
was  seriously  wounded.  Two  or  three  hours  after  he  was  brought 
to  the  depot  a  train  arrived,  and,  as  soon  as  it  stopped,  witness  met 
Mr.  Kelly,  the  conductor,  on  the  platform,  and  told  him  the  con- 
dition of  Jackson,  and  that  there  would  be  an  effort  to  put  him  on 
the  train,  and  he  appealed  to  him,  in  behalf  of  Jackson  and  his 
wife,  not  to  allow  it,  because  they  had  no  authority  to  do  so ;  that 
lie  had  called  for  their  authority  and  thejr  refused  to  produce  any. 
Three  men  appeared  to  have  charge  of  him. 

After  the  train  had  been  at  the  depot  some  four  or  five  minutes, 
they  took  hold  of  the  pallet  on  which  he  was  lying  and  carried 
him  up  to  the  baggage  car,  gave  him  a  swing,  and  tnrew  him  up 
into  the  ba^age  car.  Mr.  Davidson  testified  that  he  saw  Jackson 
at  Poplar  Bluff  at  the  depot  lying  on  the  platform  wounded. 
Understood,  at  the  time,  that  Jackson  was  taken  forcibly  against 
his  will,  and  witness  was  applied  to  by  some  person  to  arrest  the 
parties  for  kidnapping.  Witness  .was  prosecuting  attorney  of  the 
county  at  that  time. 

Benton  Turner,  sheriff  of  Butler  County  at  the  time,  saw  Jack- 
son at  the  depot,  wounded.  Saw  him  put  on  the  train.  He 
seemed  to  go  unwillingly.  Said  he  would  like  to  be  retained 
there  in  Butler  County  on  some  charges  against  him  there.  Heard 
Chapman  talking  to  Branhain,  who  had  Jackson  in  charge,  and  the 
conductor  was  there  part  of  the  time,  remonstrating  against  taking 
him,  and  asking  bv  what  authority  they  were  taking  him. 

E.  R.  Wilton  also  saw  Jackson  lying  in  the  car,  and  heard  him 
say,  ^^  Boys,  are  you  going  to  let  them  take  me  ?"  and  the  man  in 
charge  said,  "  They  can't  nelp  themselves." 

It  was  also  proved  that  Jackson  died  at  Boydsville,  Ark.,  on  the 
12th  or  15  th  of  Aug.,  1879,  and  a  physican  testified  that  the  prob- 
able effect  of  a  gunsnot  wound  in  the  left  breast  and  abdomen  and 
thigh  would  result  in  death.  It  would  be  hazardous  to  transport 
him  any  distance. 

An  instruction,  in  the  nature  of  a  demurrer  to  the  evidence,  was 
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overruled  by  the  court,  and  defendant  introdaoed  as  a  witness 
Barham,  who  arrested  Jackson. 

He  testified  to  the  arrest  and  wounding  of  Jackson  in  Stoddard 
County,  Missouri.  After  the  train  pulled  out  from  Defter,  and 
had  gone  seventy-five  or  eighty  yards,  the  conductor  Kelly  came 
to  witness  and  said.  '^  I  can't  carry  that  man."  Witness  inquired 
why  ?  stating  that  ne,  witness,  had  money  to  pay  his  fare,  was  an 
officer  and  nod  his  papers.  Thinks  he  showed  him  his  badge ; 
was  notpositivej  hut  ktiew  he  had  it 

That  portion  in  italics  was  excluded,  but  should  have  been 
admitted. 

Conductor  Kelly  pulled  the  bell  rope  and  train  stopped,  but 
again  went  on.  ISone  of  the  men  who  assisted  in  putting  Jadvson 
on  the  train  were  connected  with  the  train. 

Witness  had  no  writ.  Badge  he  showed  Kelly  was  one  witness 
had  from  the  Secret  Service  Company.  He  also  had  a  badge  as 
City  Marshal  of  Maiden,  Missouri. 

Kelly,  the  conductor,  testified  that,  as  he  stepped  from  the  rear 
car  of  the  train  he  met  Col.  Kitchen,  who  said  they  were  taking 
oS  a  party  against  his  will,  and  he  had  doubts  whether  the  ofiicers 
had  proper  papers. 

Witness  told  Kitchen  that  if  the  party  was  an  ofBoer  he  could 
do  nothing,  but  would  give  him  plenty  of  time  to  get  an  officer  to 
have  him  taken  ofi  if  there  was  anything  wrong. 

Witness  said  he  did  not  see  Jackson  at  all.  As  the  train  started 
he  stepped  into  the  baggage  car,  and  saw  the  man  lying  down  and 
pulled  the  bell  rope.  Barham  then  said :  '^  I  am  the  officer  and 
nave  him  in  charge."  Threw  back  his  coat  and  showed  his  badge 
as  marshal,  and  stated  that  he  had  the  papers.  Witness  theA 
started  the  train  a^in. 

The  court,  for  plaintiff,  instructed  the  jury  as  follows : 

I.  If  the  jury  believe  from  the  evidence  that  plaintiff  was  the 
iHBTRucnoRs  ^If c  of  Audrcw  Jackson ;  that  defendant,  its  agents,  offi- 
roB  PLAwranr.  ^^^^  ^^^  employees  took  and  carried  the  said  Andrew 
Jackson  upon  one  of  its  cars  from  the  Town  of  Dexter,  Mo.,  bv 
way  of  Poplar  Bluff,  Mo.,  into  Clav  County,  Arkansas,  against  his 
will  and  the  consent  of  himself  and  plaintin,  and  that  he  was  dan- 
gerously sick  and  wounded  at  the  time  of  being  so  taken  ;  that  his 
condition  was  known  to  defendant's  employees  and  agents  who  were 
conducting  and  managing  said  train  ;  tliat  the  conductor  in  charge 
of  said  train  was  not  only  informed  of  his  condition,  but  knew 
that  he  was  being  so  taken  a^inst  his  will  and  the  consent  of 
plaintiff,  and  that  he  was  so  taken  and  so  transported  from  said 
Town  of  Dexter  to  said  Clay  County,  thereby  causing  or  hastening 
his  death,  they  should  find  for  plaintiff  any  sum  not  exceeding  five 
thousand  dollars,  to  which  plaintiff  lias  shown  herself  entitled ;  and 
it  is  no  excuse  or  mitigation  of  defendant's  liability  that  others 
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aided  and  assisted  defendant,  its  employees  and  agents,  in  so  taking 
and  removing  plaintiffs  said  husband  n'om  said  Town  of  Dexter  to 
said  Clay  County,  as  stated  in  her  petition. 

II.  The  court  further  instructs  the  jury  that  if  defendant  had 
any  authority  of  law  for  taking  and  removing  plaintiffs  husband, 
after  plaintiff  had  introduced  evidence  tending  to  prove  the  facts 
alleged  in  her  petition  sufficient  to  entitle  her  to  I'ecover,  defend- 
ant must  then  establish  sufficient  on  its  part  to  justify  such  taking 
and  removal. 
The  following  were  given  on  defendant's  request : 
I.  The  court  instructs  the  jury  that,  notwithstanding  you  may 
believe  from  the  evidence  that  defendant's  conductor  ihstrdctioics 
was  guilty  of  a  wrongful  act  in  taking  deceased  upon  de-  «>»»»"*^a"»« 
fendant's  train  in  question  under  the  circumstances  detailed  in 
evidence,  yet  you  must  find  a  verdict  for  the  defendant  unless  you 
believe  further  from  the  evidence  that  said  wrongful  act  was  the 
cause  of  the  death  of  Andrew  Jackson. 

V.  If  you  find  a  verdict  for  the  plaintiff  in  this  case,  you  are  in- 
structed that  the  measure  of  damages  will  be  what  you  find  from 
the  evidence  was  the  value  of  the  life  of  Andrew  Jackson  to  the 
plaintiff  in  his  wounded  condition  before  he  was  i-eceived  on 
defendant's  train. 

The  following,  asked  by  defendant,  were  refused : 
If  you  believe  from  the  evidence  that  W.  T.  Barham,  at  the 
time  and  place  in  question,  represented  to  defendant's  conductor 
that  he,  the  said  Barham,  was  an  officer  in  charge  of  deceased  as  a 
prisoner,  and  that  said  conductor  believed'  the  same  and  acted  in 
good  faith,  then  the  court  instructs  you  that  said  representation 
was  a  sufficient  justification  for  said  conductor^  and  that  the  taking 
of  said  Andrew  Jackson  upon  defendant's  train,  under  the  circum- 
stances supposed  in  this  instruction,  w^ad  not  a  wrongful  act,  and 
yon  must  find  a  verdict  for  the  defendant. 

VI.  If  the  jury  believe  from  the  evidence  that  the  gunshot  or 
pistol  wounds  innicted  on  Andrew  Jackson  were  necessarily  fatal, 
and  that  it  was  a  wrongful  act  for  defendant's  employee  to  receive 
Jackson  on  the  train  at  the  time  and  place  in  question,  in  his 
wounded  condition,  and  that  said  wrongful  act  only  hastened  the 
death  of  Jackson  and  was  not  the  cause  of  the  same,  you  must  find 
a  verdict  for  the  defendant. 

The  above  instructions  the  court  refused  to  give  to  the  jury, 
the  jury,  and  the  defendant  at  the  time  excepted. 

This  is  a  peculiar  case,  and  the  first  of  its  kmd  in  this  State  ;  and 
if  another  like  it  has  ever  found  its  way  into  the  reports  of  causes 
decided  elsewhere,  I  have  not  been  able  to  find  it.  Bespondent 
has  filed  no  brief.  It  is  a  suit  under  section  2122  B.  S.,  which 
provides  that  '' whenever  the  death  of  a  person  shall  be  caused 
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by  a  wrongfal  act,  neglect,  or  default  of  another,  and  the  act, 
8TATUT0KT  PBo-  ncglect,  Of  Qefault  is  snch  as  would,  if  death  had  not 
^™^"-  ensued,  have  entitled  the  injured  party  to  maintain  an 

action  and  recover  damans  in  respect  thereof,  then  .  .  .  the  per- 
son who,  or  the  corporation  which,  would  have  been  liable  if  death 
had  not  ensued  shall  be  liable  to  an  action  for  damages  notwith- 
standing the  death  of  the  person  injured." 

This  statute  has  been  generallv  accepted  as  vigorous  enough,  but 
the  court  in  its  first  instruction  tor  plaintiff  added  materially  to  its 
provisions. 

The  statute  gives  the  action  if  the  wrongful  act  of  the  party 
sued  caused  the  death,  and  the  first  instruction  for  plaintiff  super- 
adds, "  or  hastened  "  his  death. 

It  is  a  statute  in  derogation  of  the  common  law  and  must  receive 
a  reasonably  strict  construction. 

The  second  of  defendant's  refused  instructions  should  have  been 
given. 

There  was  abundant  evidence  upon  which  to  predicate  it ;  and 
RBvxKw  oFBTi-  to  hold  the  defendant  liable  if  the  jurv  found  the  facts 
DBMCB.  hypothecated  in  that  instruction  would  require  the  con- 

ductor, when  one  assuming  to  act  as  an  officer  appears,  to  put  upon 
the  car,  as  a  passenger,  a  person  whom  he  claims  to  have  arrested 
for  crime,  to  stop  the  train  and  inquire  into  the  cause  of,  and 
authority  for,  the  arrest.  There  was  no  proof  in  this  case  that  the 
conductor  or  any  of  the  trainmen  assisted  or  in  any  manner  par- 
ticipated in  or  countenanced  the  act  of  the  three. men  who  lifted 
JacKSon  into  the  baggage  car. 

It  is  also  a  fact,  testined  to  by  the  sherifi  in  the  county  where  it 
occurred,  that  the  conductor  remonstrated  with  Barham  against 
carrying  Jackson  off. 

The  evidence  tends  to  prove  that  until  the  train  had  started  he 
did  not  know  that  Jackson  was  aboard,  and  that  when  he  discov- 
ered him  in  the  baggage  car  he  said  he  could  not  carry  him  and 
stopped  the  train,  and  was  then  told  bv  Barham  that  he  was  an 
officer  who  had  Jackson  under  arrest,  ana  showed  him  his  badge  of 
office,  and  told  him  he  had  papei*s  authorizing  his  arrest. 

If  the  jury  had  been  properly  instructed  and  found  the  above 
facts,  they  should,  and  no  doubt  would,  have  found  a  verdict  for 
the  defendant. 

The  conductor  told  Col.  Eatchen  that  he  would  delay  the  train 
long  enough  for  them  to  get  an  officer  to  prevent  Barham  and  his 
associates  irom  taking  Jackson  ofi.  The  sheriff  and  the  prosecute 
ing  attorney  were  present,  and  to  the  sheriff  Jackson  appealed  to 
hold  him  in  liis  county  on  charges  against  him  there.  Under  all 
the  circumstances  the  conductor  acted  with  as  much  prudence  and 
circumspection  as  could  be  required.  To  exact  more  would  be  to 
require  him  to  exercise  judicial  functions  and  pass  upon  the  case 
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of  every  prisoner  transported  over  his  road  to  the  penitentiary  bj 
tlie  sherins  of  the  counties  through  which  the  road  runs. 

The  second  of  defendant's  refused  instructions  should  have  been 
given  for  the  same  reason  that  the  first  given  for  plaintiff  should 
have  been  refused,  viz.,  that  the  statute  does  not  give  an  action  to 
the  representative  unless  the  wrongful  act  complained  of  occa- 
sioned the  death  of  the  partv. 

We  may  also  add  that  ii  a  conductor  knowingly  and  wilfully 
participates  in  the  act  of  taking  and  transporting  upon  the  cars 
against  his  will  one  whom  he  had  no  right  to  receive  on  the  cars 
for  transportation,  he,  and  not  the  company,  would  be  liable  for 
his  conduct. 

The  master  is  not  liable  for  the  criminal  acts  of  his  servant  not 
authorized  nor  sanctioned  by  him,  nor  "  for  his  acts  of  wilful  and 
malicious  trespass."  McEean  v.  Citizens'  B.  Co.,  42  Mo.  83; 
Storv,  Agency,  §  456. 

Tnere  are  some  exceedingly  nice  distinctions  in  the  books  on 
this  subject,  which  we  shall  not  notice  because  we  think  it  clear 
enough  that  if  the  conductor  of  a  railroad  train  ^oes  out  of  the 
train  and  forces  one  into  a  passenger  car  and  carries  him  ofi,  the 
act  would  not  be  within  the  scope  of  his  employment. 

The  judgment  is  reversed  and  the  cause  remanded. 

Liability  of  Wrong-do«r  for  Natural  Contequ^neet  of  Wrongful  Act— In- 
tervention of  New  Cause— When  Connection  Is  broken.— Plaintm,  a  widow, 
with  her  daughter,  Oapitola,  fifteen  years  of  ase,  and  four  younger  children, 
resided  on  August  80,  1884,  upon  her  farm  adjoining  defendant's  right  of 
way.  On  that  date  the  engine  attached  to  a  ^)assing  train  of  defendant's 
emitted  a  large  and  unusual  volume  of  sparks,  cmders,  and  coal,  setting  fire 
to  a  quantity  of  dry  brush,  grass,  and  leaves  which  defendant  had  idlowed  to 
accumulate  and  remain  upon  its  right  of  way.  A  strong  wind  was  blowing 
at  the  time,  and  the  fire  spread  rapidly  to  plaintifTs  land  adjoining  defend- 
ant's right  of  way;  that  when  it  had  reached  a  point  near  to  the  fence  en- 
closing plaintiff's  premises,  and  was  threatening  the  destruction  of  the  fence 
and  of  the  dwelling  and  other  houses  upon  the  premises,  there  being  no  male 
person  upon  the  premises,  Capitola  Seale  approached  the  point  along  the 
line  of  the  fence  opposite,  ana  near  to  the  fire,  and  engaged  in  efforts  to 
saye  the  fence  from  burning  by  putting  out  the  fire  as  it  reached  it.  While 
'SO  engaged,  and  using  reasonable  care  to  prevent  injury  to  herself  and  the 
property  as  a  person  of  ordinary  prudence  would  have  used  under  like  cir- 
cumstances, the  fire  caught  her  clothing  and  burned  her,  causing  her  death 
within  six  hours.  Negligence  was  upon  defendant  in  allowing  quantities  of 
dry  and  combustible  brush,  grass,  and  weeds  to  accumulate  and  remain  upon 
its  ri^ht  of  way;  in  failing  to  provide  proper  appliances  for  preventing  the 
emission  of  sparks  from  its  engine,  and  in  entrusting  the  management  of  its 
engines  to  incompetent  and  unskilful  persons,  and  especially  in  the  manage- 
ment of  the  particular  engine,  and  in  allowing  the  escape  of  sparks,  cinders, 
and  coal  therefrom,  causing  the  fire  in  question.  Eeld^  that  whether  the  de- 
ceased was  negligent  or  not  in  her  attempt  to  put  out  the  fire,  that  attempt, 
and  not  the  original  negligence  of  the  defendant  in  starting  the  flames,  was 
the  pro3dmate  cause  of  her  death.  Seale  o.  Gulf,  etc.,  R.  Co.  (Texas,  Jan. 
1885),  5  Tex.  Law  Rev.  70. 
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Action  for  Death — Negligence  of  Servant— Presumption  of  Nogligenee.— 

In  Ueorgia,  the  widow  of  tbe  servant  of  a  railroad  company  killed  by  the 
negligence  of  a  fellow-Bervant  cannot  recover  damages  from  the  company 
for  his  death  unless  the  act  of  the  fellow-servant  in  causing  the  death  is  shown 
to  have  amounted  to  a  crime,  either  murder  or  manslaughter.  Under  the  laws 
of  that  State,  the  widow  of  a  servant  of  a  railroad  company  killed  in  the 
course  of  his  employment  makes  out  a  prima  fade  case  against  the  company 
by  proving  the  killing,  and  proving  also  that  the  deceased  was  not  in  fault. 
In  such  case  the  presumption  is  that  the  injury  was  caused  by  the  negligence 
of  the  company  or  of  the  fellow-servants  of  deceased,  and  in  either  event 
plaintiff  is  entitled  to  recover.     Central  R.  Co.  of  Ga.  e.  Roach,  70  Ga.  434. 

Same— Direct  Evidence  not  Necessary  to  show  Absence  of  Contributory 
Negligence, — In  an  action  to  recover  damages  for  the  death  of  plaintiff's  in- 
testate a  motion  to  dismiss  for  want  of  evidence  at  the  close  of  plaintiff's 
case  was  overruled.  The  defendant  thus  introduced  evidence  which  tended 
to  show  negligence  on  the  part  of  its  servants,  and  moved  the  court  to  in- 
struct the  jury  to  find  a  verdict  in  its  favor.  Eeldj  that  the  latter  motion 
was  properly  overruled,  although  it  should  have  been  sustained  if  made  at 
the  close  of  the  plaintiff's  case,  as  there  was  then  no  evidence  of  defendant's 
negligence . 

As  to  whether  the  deceased  was  guilty  of  contributory  negligence  direct 
evidence  is  not  required.  Evidence  tending  to  show  that,  at  about  the  time 
of  the  accident,  he  started  to  walk  home  along  the  street ;  that  he  was  then 
sober;  that  at  the  crossing  where  the  accident  occurred  defendant's  gravel 
train  was  standing,  opened  to  make  a  passage  way  at  the  crossing,  and  that, 
at  about  the  time  the  accident  occurred,  the  cars  on  one  side  of  the  crossing 
were  pushed  across  and  against  those  on  the  other  side,  discloses  facts  from 
which  it  may  be  inferred  whether  the  deceased  used  due  care. 

The  declaration  need  not  set  forth  the  facts  relied  on  to  show  that  the 
beneficiaries  designated  by  the  statute  have  sustained  pecuniary  injury  by 
the  death  of  the  deceased.  Chicago  <&  A.  R.  Co.  e.  Carey,  2  West  Rep.  (Ul., 
1886)  73. 

Same— Negligence — Presumption  against  Company, — ^When  a  personal 
injury  has  been  shown  to  have  been  done  by  the  locomotives,  or  cars,  or  other 
machinery  of  a  railroad  company,  or  by  any  person  in  its  employment  or 
service,  the  presumption  is  against  the  company,  defeat  a  recovery  by  estab* 
lishing  either  of  the  following  defences:  That  its  agents  have  exercised  all 
ordinary  and  reasonable  care  and  diligence  to  avoid  the  injury ;  that  the 
damage  was  caused  by  the  negligence  of  the  person  injured ;  that  he  con- 
sented to  it;  or  that  the  person  injured,  by  the  use  of  ordinu^  care,  could 
have  avoided  the  injury  to  himself,  although  caused  by  the  defendant's  neg- 
ligence. If  both  the  person  injured  and  the  agents  of  the  compnny  are  at 
fault,  there  may  be  *a  recovery,  but  the  damages  are  to  be  diminished  by  the 
jury  in  proportion  to  the  default  of  the  injured  party.  Savanah,  etc.,  R.' 
Co.  e.  Stewart  71  Ga.  427. 

Same— Negligence— When  the  Court  may  decide. — Whether  a  party  la 
chargeable  with  negligence  is  generally  a  question  for  the  jury;  but  where 
the  facts  are  undisputed,  or  free  from  doubt,  and  only  one  conclusion  can 
be  fairly  reached  upon  the  evidence,  the  court  may  decide,  as  a  nuttter  of 
law,  that  negligence  has  not  been  established. 

*^  The  inferences  to  be  drawn  from  the  evidence  must  either  be  certain  and 
incontrovertible,  or  they  cannot  be  decided  upon  by  the  court.  Nesligenoe 
cannot  be  conclusively  established  by  a  state  of  facts  upon  which  fair- 
minded  men  may  well  differ."— -P<0r  Cooley,  C.  J.  Detroit  &  M.  R.  Co.  e. 
Van  Steinburg,  17  Mich.  128;  Leavitt  o.  Chicago  &  N.  W.R.  Co.,  25  N.  W. 
Rep.  4  (Wis.,  Oct.,  1888). 

Same — When  a  Question  for  the  Jury. — ^In  an  action  to  recover  damages 
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for  causing  the  death  of  plaintiff's  intestate,  where  there  is  any  eyidence 
tending  to  show  actionable  negligence  on  the  part  of  the  defendant,  the  case 
should  be  submitted  to  the  jury;  and  in  determining  the  tendency  of  the 
evidence  given  by  the  plaintiff  on  that  subject  it  must  be  taken  as  true. 
(Clark  V,  McGraw,  14  Mich.  189;  Strong  v,  Saunders,  15  Mich.  839;  Perrotv. 
Shearer,  17  Mich.  48;  Dubois  «.  Campau,  24  Mich.  864;  Hayes  v.  Homer,  86 
Mich.  874;  Blackwood  v.  Brown,  82  Mich.  104;  Conelyv.  McDonald,  40  Mich. 
150;  Hassenyer  v,  Michigan  Cent.  R.  Co.,  48  Mich.  205;  Guggenheim  «. 
Lake  Shore  &  M.  S.  R  Co.,  24  N.  W.  Rep.  801 ;  Marcott  «.  Marquette,  H. 
&  O.  R.  Co.,  47  Mich.  1) ;  Sheldon  v.  Flint  &  P.  M.  R.  Co.,  26  N.  W.  Rep. 
(Mich.,  Jan.,  1886)  507. 

Same — Deposition  of  Deceased  Witness  talcen  at  Coroner's  Inquest  Inad- 
missibiet — In  an  action  against  a  rail  way  company  to  recover  damages  for 
the  killing  of  plaintiff's  intestate,  the  deposition  of  a  witness  taken  before 
the  coroner's  inquest  upon  the  body  of  the  deceased,  the  witness  being  dead, 
is  not  admissible,  although  the  statute  requires  the  filing  and  preservation 
by  the  coroner  of  testimony  taken  before  him.  (Cook  t>,  N.  Y.  C.  R  Co.,  5 
Lans.  401 ;  State  «.  Turner,  Wright  (Ohio),  21.  But  see  Sills  «.  Brown,  9 
Car.  <&  P.  601.)  Pittsburgh,  0.  &  St.  L.  R.  Co.  v.  McGrath  (Ql.,  Nov.,  1885), 
8  Northeastern  Rep.  489. 


Debevoise,  Adm'z, 

V. 

New  Yosk,  Lake  Ebie  and  Westbbn  B.  Oo. 

(99  Ifmo  Tcrk  BeporUy  877.) 

As  the  right  of  action  for  causing  death  by  negligence  exists  only  by  virtue 
of  statute  law,  and  as  the  statute  of  New  York  giving  that  right  has  no  extra- 
territorial effect,  an  action  may  not  be  maintained  when  the  negligent  act 
complained  of  was  done  in  another  State,  without  proof  of  the  existence  of  a 
similar  statute  in  that  State. 

It  is  not  necessary  in  such  an  action  for  defendant  to  allege  that  the  wrong 
was  committed  in  another  State ;  it  is  for  the  plaintiff  to  allege  and  prove 
that  the  cause  of  action  arose  within  the  jurisdiction. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order^ 
made  September  11, 1888,  whicn  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  an  order  nonsuiting  plaintiff  on  trial. 

This  action  was  brought  to  recover  damages  for  alleged  negli- 
gence, causing  the  death  of  plaintiff's  intestate. 

The  material  facts  are  stated  in  the  opinion. 

Easl,  J. — This  action  was  brought  to  recover  damages  for  neg- 
ligently causing  the  death  of  James  Debevoise,  a  brakeman  in  the 
service  of  the  defendant.    It  was  alleged  in  the  com-  faoh. 

plaint,  and  proved  by  uncontradicted  evidence  upon  the  trial,  that 


336  BEBEVOISK  V.  NEW  YORK,  ETC.,  B.  CO. 

the  death  was  caused  at  Penn  Horn,  in  the  State  of  New  Jersey. 
After  the  close  of  the  plaintiff's  evidence,  and  again  at  the  close  of 
the  entire  evidence,  tne  defendant  moved  that  the  plaintiff  be 
nonsuited  upon  several  ^unds,  the  first  of  which  is,  ^'  that  it  ap- 

J  ears  by  the  testimony  that  the  death  occurred  in  the  State  of  New 
ersey,  and,  therefore,  that  the  statute  of  the  State  of  New  York 
under  which  this  action  was  brought  does  not  apply." 

This  right  of  action  depends  entirelv  upon  statute  law.  Such  a 
STATUTOKT  Hght  of  actiou  did  not  exist  at  common  law.  There 
vasn.  y^^  jjQ  proof  that  the  common  law  of  New  Jersey  had 

been  changed  or  that  any  statute  existed  there  authorizing  an  action 
to  be  maintained  to  recover  damages  against  one  who  has  negli- 
gently caused  thd  death  of  another.  Our  statute  has  no  extra- 
territorial effect,  and  we  cannot  infer  or  presume  that  a  similar 
statute  exists  in  New  Jersey.  There  was,  therefore,  a  vital  defect 
in  the  plaintiff's  proof,  which  was  plainly  pointed  out,  and  the  non- 
suit was  properly  granted.  Whitford  v.  !ranama  R.  Ca,  23  N.  T. 
465 ;  McJDonald  v.  Mallory,  77  Id.  546 ;  Leonard  v.  Columbia 
Steam  Navigation  Co.,  84  Id.  48. 

It  was  not  necessary  for  the  defendant  to  allege  in  its  answer 
PLBADiHo.  that  the  death  occurred  in  New  Jersey,  and  that  there 
was  no  statute  there  authorizing  the  maintenance  of  this  action. 
The  plaintiff  was  bound  to  show,  both  by  his  complaint  and  proofs, 
that  ne  had  the  right  upon  the  law  and  the  facts  to  maintain  his 
action  ;  and  this  is  a  case,  therefore,  of  the  failure  of  facts  to  con- 
stitute a  cause  of  action,  both  in  the  complaint  and  the  proofs,  and 
the  defendant  could  take  advantage  thereof  at  the  trial. 

We  are,  therefore,  of  opinion  that  the  judgment  should  be 
affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

Where  no  Statute  in  State  where  the  Suit  is  brought. — ^At  common  law 
an  unlawful  and  wrongful  homicide  could  give  rise  to  no  cause  of  action. 
Cooley,  Torts,  p.  15.  In  many  States  a  remedy  has  been  provided  by  statute 
in  the  case  of  unjustifiable  homicide.  It  would  seem  that  such  statutes  give 
rise  to  a  new  kind  of  tort  not  recognized  at  common  law.  It  being  a  prin- 
ciple of  law  that  no  recovery  can  be  had  for  an  act  which  is  a  tort  in  the 
jurisdiction  where  the  act  was  done,  but  not  in  the  jurisdiction  where  the  suit 
IS  brought  (The  Halley  L.  R.,  2  P.  C.  198;  Phillips  v.  E^re  L.  R,  6Q.  B.  1; 
Anderson  v.  Milwi^ukee  <&  St.  Paul  R  Co.,  87  Wis.  821),  it  is  hdd^  where  suit 
is  brought  in  a  State  having  no  statute  for  an  unlawful  killing  which  occurred 
in  another  State  which  has  a  statute,  that  no  recovery  can  be  had.  Richard- 
son «.  New  York  Central  R  Co.,  98  Mass.  85;  Woodward  «.  Michigan  South- 
em  &  Northern  Indiana  R  Co.,  10  Ohio  St.  121.  But  see  Dennick  «.  Central 
R  of  New  Jersey,  1  Am.  &  Eng.  R  R  Cas.  171 ;  s.  c,  108  U.  S.  11 ;  Story, 
Conflict  of  Law  (8th  ed.),  p.  844,  note  a. 

When  there  it  a  Statute  in  State  where  Suit  it  brought. — When  there 
is  a  statute  in  the  State  where  suit  is  brought  similar  to  that  in  force  in  the 
State  where  the  killing  occurred,  it  ia  hdd  that  an  action  may  be  maintained 
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under  the  statute  of  the  latter  State.  Leonard  «.  Columbia  Steam  Naviga- 
tion Co.,  84  N.  Y.  48;  Stallknecht  t>.  Penn.RCo.,  58How.Pr.  305;  Chicago 
&  St.  Louis  R.  Co. «.  Doyle,  8  Am.  <&  Eng.  R.  R.  Caa.  171 ;  Dennick  v.  Central 
R.  of  New  Jersey,  attpra;  Story,  Conflict  Laws  (8th  ed.),  844,  note  a;  Need- 
ham  V,  Grand  Trunk  R  Co.,  88  Vt.  294.  See,  to  the  contrary,  Mackay  o. 
Central  R  of  New  Jersey,  88  Vt.  294. 

Penalty^ — ^When  the  statute  is  penal  (as  it  is  in  Massachusetts),  it  would 
seem  that  it  would  not  be  enforced  in  another  jurisdiction.  See  Bettys  f>. 
Milwaukee  &  St.  Paul  R  Co.,  87  Wis.  823. 

Who  may  bring  Actioni — It  appears  from  some  decisions  that  the  ad- 
ministrator or  executor  appointed  m  the  State  where  the  suit  is  brought  can- 
not bring  the  action.  This  is  on  the  theory  that  the  statute  providing  that 
the  suit  shall  be  brought  by  the  administrator  or  executor  imposes  a  trust 
upon  a  person  who  is  to  be  appointed  under  the  laws  of  the  Siate,  and  that 
the  damages  recovered  are  to  be  distributed  according  to  the  laws  of  the  State. 
Richardson  «.  New  York  Central  R.  Co.,  98  Mass.  85;  Woodward  «.  Michigan 
Southern  &  Northern  Indiana  R.  Co.,  10  Ohio  St.  121;  McCarthys.  Chicago, 
Rock  Island  &  Pacific  R  Co.,  8  Am.  &  Enc^.  R.  R.  Cas.  171 ;  s.  c,  18  Kansas, 
46;  Mackay  v.  Central' R  of  New  Jersey,  14  Blatchf.  65. 

On  the  other  hand,  it  has  been  squarely  held  by  the  Supreme  Court 
of  the  United  States  that  the  administrator  of  the  former  may  sue ;  that  the 
word  **  administrator'*  in  the  statute  was  intended  to  include  an  adminis- 
trator appointed  in  another  jurisdiction.  Dennick  o.  Central  R  Co.  of  New 
Jersey.  See  also  Leonard  v,  Columbia  Steam  Nav.  Co.,  84  N.  Y.  48;  Stall- 
knecht V.  Penn.  R.  Co.,  68  How.  Pr.  805. 

That  a  foreign  administrator  may  sue  in  such  a  case,  see  note  to  Lime- 
killes  V.  Hannibal  &  St.  Joseph  R  Co.,  19  Am.  &  En^.  R.  R.  Cas.  184;  which 
also  see  for  a  further  discussion  as  to  the  nature  of  tne  right  of  action  imder 
a  statute  for  unjustifiable  homicide. 

Action  for  Death — Action  accruing  in  Anotiier  8tat6i — ^The  employee  of 
a  railrosd  killed  in  another  State  through  the  negligence  of  the  road,  an 
action,  based  on  a  statute  of  that  State,  may  be  brouc^ht  here  to  recover  dam- 
ages. His  personal  representative  being  authorized  to  sue  in  such  cases  by 
the  statute  of  the  other  State  may  sue  here,  though  not  authorized  to  sue  in 
similar  cases  in  this  State.  Bruce,  AdmV,  «.  Cincinnati  R.  Co.  (Kentucky, 
June,  1885),  7  Kentucky  Law  Repr.  59;  citing  Demmick  «.  Railroad  Co.,  18 
Otto,  11;  McDonald  o.  Mallory,  77  N.  Y.  547;  Leonard  v.  Columbia  S.  N. 
Co.,  84  N.  Y.  48;  Richardson  v.  N.  Y.  C.  R  Co.,  98  Mass.  85;  Woodward 
9.  Mich.  S.  &  N.  I.  R  Co.,  10  Ohio  St.  121. 

Same — Action  by  Personal  Representative — What  is  NecMsary  in  Com- 
plaint.— A  complaint  by  an  administrator  against  a  railroad  company,  to  re- 
cover damages  for  the  death  of  his  intestate,  must,  to  show  a  cause  of  action, 
allege  that  the  latter  left  surviving  him  either  a  widow  or  children  or  next  of 
kin.  Stewart  «.  Terre  Haute,  etc.,  R  Co.,  103  Ind.  44;  citing  Indianapolis, 
etc.,  R  Co.  V,  Keeley,  23  Ind.  133;  Jeffersonville  R.  Co.  «.  Swayne,  26  Ind. 
477;  Jeffersonville,  etc.,  R.  Co.  v,  Hendricks,  4l  Ind.  48. 

Action  for  Deatii  of  Father  cannot  be  maintained  by  Adult  Child  under 
Qeorgia  Code.— Under  the  Code  of  Georgia  of  1882,  §  2971,  the  adult  child 
of  one  who  has  been  killed  by  a  railroad  company,  and  "who  has  left  neither 
widow  nor  minor  child,  cannot  maintain  an  action  against  the  company  for 
damages.  Authorities  and  legislation  of  the  State  reviewed.  Mott.  v.  Cen- 
tral R,  70  Ga.  680. 

25  A.  &  £.  R  Ca8.~a8 
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Johnson,  Adm'r,  etc., 

V. 
OhIOAOO  Am)  N0BTErWl»TBBN  R  Go. 

(Adoanae  Ocue^  Wiaoonnn,    Nateniber  8,  1885.) 

In  an  action  to  recoyer  damages  for  death  of  a  child  caused  by  negligence^ 
the  jary  may  take  into  account  the  reasonable  expectation  of  pecuniary  bene- 
fit from  the  continuance  of  the  life  eyen  beyond  majority. 

On  the  eyidence  in  this  case,  hdd^  that  the  findings  of  the  jury  were  sus- 
tained, and  that  the  judgment  should  be  affirmed. 

Appeal  from  circuit  court,  Winnebago  county. 

This  action  is  for  damages  by  reason  of  the  death  of  the  intes- 
tate, the  plaintiffs  son,  a  lad  of  nearly  seven  years,  who  was  run 
over  and  killed  by  a  switch-engine  in  a  street  crossing  in  Fort 
Howard.  On  the  first  trial  the  plaintiff  was  nonsuited  and  the 
judgment  was  reversed  on  appeal.  49  Wis.  529.  The  same  oc- 
curred on  the  second  trial,  and  the  facts  are  fully  stated  in  56  Wis. 
274.  On  the  last  trial,  the  jury  returned  a  special  verdict  to  the 
effect  (1)  that  the  defendant  or  its  employees  were  guilty  of  care- 
lessness which  caused  the  death  of  the  intestate ;  (2)  that  such  neg- 
ligence was  by  the  defendant  not  having  a  flagman  or  watchman ; 
(3)  that  the  deceased  got  upon  the  rear  foot-board  of  the  locomotive 
and  rode  there  to  the  place  where  the  accident  occurred  without 
the  knowledge  of  any  employee  of  the  defendant  of  his  being 
there ;  {4t\  that  the  deceased  and  Henry  Bitters  did  not  jump  from 
the  rear  loot-board  of  the  locomotive  aiter  the  train  commenced  to 
move  backward,  and  while  in  motion,  immediately  preceding  the 
accident ;  (5)  that  the  deceased  met  his  death  from  attempting  to 
cross  the  track  before  the  moving  locomotive ;  (6)  that  his  pres- 
ence at  the  rear  of  the  locomotive  was  unknown  to  either  the  en- 
gineer or  fireman  beforie  the  accident ;  (7)  that  either  the  engineer 
or  fireman,  in  the  exercise  of  ordinary  care,  could  have  seen  the 
deceased  from  his  post  of  duty,  so  as  to  have  known  of  his  dan- 
ger before  the  accident ;  (8)  that  the  deceased  was  not  guilty  of  any 
want  of  ordinary  care  which  directly  contributed  to  his  death ;  (9) 
that  the  deceased's  father  was  not  guilty  of  contributory  negli- 

fence ;   (10)  that  the  defendant  was  guilty  of  negligence  in  not 
avinff  some  one  stationed  at  the  crossing  to  Iook;  (11)  that  the 
pecuniary  loss  which  the  father  of  the  deceased  boy  had  sustained 
by  reason  of  his  death  was  $2500.     From  the  Judgment  entered 
upon  the  verdict  the  defendant  brings  this  appeal. 
Joh/n  J.  Tracy  for  respondent. 
Jenhms^  Wvnider  &  Smith  for  the  Chicago  &  N.  W.  R.  Co. 
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Cassoday,  J. — At  the  place  of  the  injury  the  defendant's  rail- 
way track  runs  in  a  northeasterly  and  southwesterly  direction. 
Second  avenue  runs  dii*ectly  south  from  the  track,  and  there  is  a 
bridge  in  it  near  the  trad.    From  the  north  end  of  facts. 

Second  avenue,  Third  avenue  runs  in  a  northeasterly  direction,  and 
Fifth  street  in  a  northwesterly  direction.  Some  72  or  80  feet 
northeasterly  from  the  middle  of  the  highway  there  is  a  switch. 
On  the  afternoon  in  question  the  engine  went  northeasterly 
on  the  main  track,  and  then  the  forward  end  of  it  was  attached  to 
twenty  freight  cars,  and  then  backed  southwesterly  towards  the 
crossing  in  question,  drawing  the  twenty  cars  after  it  until  near  the 
switch,  when  the  engine  was  uncoupled  from  the  twenty  cars,  leav- 
ing them  upon  the  main  track,  and  the  engine  was  moved  south- 
westerly of  the  switch,  and  then  back  onto  the  side  track,  and  the 
front  end  thereof  coupled  unto  "  two  or  three  box  cars,"  and  with 
them  it  backed  down  onto  the  main  track,  and  then,  on  the  switch 
being  turned,  pushed  the  "  two  or  three  box  cars"  northeasterly  on 
the  main  track  until  they  reached  the  twenty  freight  cars,  where 
they  were  coupled  onto  them,  and  then  the  whole  train  was  started 
southwesterly  until  the  last  freight  car  passed  the  switch,  when  it 
stopped.  About  that  time  the  deceased  and  his  playmate,  Bitters, 
were  seen  handing  onto  the  side  of  one  of  the  box  cars,  and  were 
driven  oflE,  and  they  went  down  under  the  bridge ;  but  when  the 
switch  was  turned  and  the  train  being  pushed  back  onto  the  side 
track,  the  boys  came  up  from  under  the  bridge  and  got  onto  the 
foot-board  at  the  hind  end  of  the  tender  attached  to  the  engine,  and 
continued  to  ride  there  until  the  twenty  freight  cars  were  pushed 
back  far  enough  on  the  side  track  to  enable  trains  to  pass  in  safety 
on  the  main  track,  when  it  stopped.  The  twenty  freight  cars  were 
then  detached  from  the  box  cars. 

There  is  evidence  tending  to  show  that  while  the  engine  was  still 
moving,  and  just  before  it  stopped,  the  deceased  and  Bitters  dropped 
ofi  the  foot-board  onto  the  ground  between  the  rails  of  the  track, 
near  the  middle  of  the  street,  or  west  ed^e  of  the  sidewalk  on  the 
east  side  of  the  street,  and  there  remained  playing  for  a  little 
while,  until  after  the  engine  had  started  back  southwesterly,  when 
they  looked  up  and  saw  it  coming,  and  then  went  off  the  track ; 
the  Bitters  boy  going  off  on  the  northwesterly  side,  and  the  de- 
ceased on  the  southeasterly  side,  but,  on  seeing'the  Bitters  boy  on 
the  other  side  of  the  track,  he  turned  and  started  to  go  across  the 
track  towards  him,  when  he  was  caught  before  he  could  get  over,  and 
killed.  It  is  strenuously  urged  that  the  evidence  conclusively  shows 
that  both  of  the  boys  either  remained  on  the  foot-board  until  after 
the  engine  started  back,  or  else  that  they  remained  between  the  rails, 
and  so  near  the  rear  end  of  the  tank  that  it  was  impossible  for 
either  the  engineer  or  fireman  to  see  either  of  them  upon  looking 
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in  that  direction  from  their  post  of  duty,  before  or  after  starting 
back. 

Upon  this  assumption  it  is  claimed  that  the  seventh  finding  is 
contraiy  to  the  undisputed  evidence,  and  hence  that  the  court 
ByiDBNCB.  should  have  directed  a  verdict  for  the  defendant.  To 
establish  this  claim  we  are  asked,  as  a  matter  of  law,  to  wholly  dis- 
regard the  testimony  of  the  only  witness  as  to  the  distance  of  the 
switch  from  the  middle  of  the  street,  because  the  scale  of  the  map 
indicates  that  it  is  eight  feet  less.  We  are  also  asked  to  hold,  as  a 
matter  of  law,  that  the  boys  got  ofi  at  the  edge  of  the  sidewalk, 
when  there  is  some  evidence  that  they  got  off  near  the  middle,  or 
within  three  or  four  feet  of  the  middle,  of  the  street.  We  ai*e 
asked  to  hold,  as  a  matter  of  law,  that  there  were  three  box  cars 
attached  to  the  engine,  when  one  of  the  defendant's  witnesses,  the 
engineer,  testified  that  there  were  "  two  or  three."  We  are  asked 
to  nold,  as  a  matter  of  law,  that  the  engine  only  continued  to  push  I 

the  cars  back  onto  the  side  track  "  until  there  was  one  car  and 
about  a  half,  or  at  least  thirty  feet,  between  the  engine  and  the 
switch,"  when  the  testimony  upon  which  it  is  claimed  is  very  in- 
definite and  uncertain,  and  is  as  follows:  ^' When  we  pushed  them 
ahead  on  the  side  track  the  engine  didn't  go  on  the  side  track.  It 
went,  may  be,  within  thirty  feet  of  the  switch, — the  length  of  a 
rail.  I  think  we  had  only  three  cars  between  the  engine  and  the 
switch.  Mav  be  there  was  one  or  one  and,  a  half  of  those  cars; 
somewhere  along  there." 

To  render  this  unceitaintv  more  uncertain,  we  may  note  the  fact 
that  the  same  witness  had  just  before  testified  that  they  went  on 
the  side  track  and  "got  two  or  three  box  cars."  The  defendant's 
engineer  testified,  in  effect,  that  these  box  cars  were  from  24  to  30 
feet  long ;  that  the  engine  and  tender  were  25  feet  long ;  that  the 
engine  might  have  moved  back  15  or  20  feet  before  the  alarm  was 
given  by  me  woman ;  that  he  did  not  think  it  was  much  over  20 
feet ;  that  he  could  not  exactly  say ;  that  when  he  heard  the  alarm^ 
he  stopped  a£  quick  as  possible  and  within  a  space  of  eight  feet ; 
that  he  then  found  the  boy  forward  of  the  forward  driving-wheel, 
about  on  the  crossing.  Both  he  and  the  fireman  testified  that  they 
both  looked  before  starting  back  and  saw  no  one,  and  that  they 
could  have  seen  the  boys,  had  they  not  been  within  12  or  15  feet 
of  the  tender  before  it  started  back. 

There  may  have  been  a  preponderance  'of  evidence  in  favor  of 
the  defendant's  theory,  but  we  cannot  say  it  is  conclusively  estab- 
pbkpobdbbemcb  lished  as  a  matter  of  law  upon  such  evidence.  The 
OF  mrmmcK.  question  whether  the  engineer  or  fireman  might  have 
seen  the  boys,  had  they  kept  a  lookout  before  starting  and  in  the 
direction  oi  the  moving  engine,  was  one  of  fact  for  the  jury  and 
not  of  law  for  the  court,  upon  principles  repeatedly  held  by  this 
oonrt|  including  the  decision  of  this  case  upon  the  former  appeal. 
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Upon  the  same  principles  the  questions  of  contributory  negligence 
were  properly  submitted  to  the  jury. 

It  is  urged  that  it  was  error  to  submit  to  the  jury  the  question 
whether,  under  the  facts  and  circumstances  disclosed  in  submissiov  of 
the  evidence,  the  defendant  was  guilty  of  negligence  in  ^t"^"*  ^ 
not  having  a  flagman  or  watchman  at  the  crossing,  and  several  of 
the  cases  cited  sustain  his  position.  It  is,  however,  unnecessary  to 
determine  the  question  here;  for,  assuming  that  the  law  is  as 
claimed,  and  that  the  second  and  tenth  findings  of  the  jury  should 
be  set  aside  for  such  error,  yet  the  balance  of  the  findmgs  sustain 
the  judgment,  and  hence  the  error  is  immaterial. 

The  last  point  urged  by  appellant's  counsel  is  that  the  damages 
are  excessive.  Were  we  sitting  as  jurors  we  should  be  inclined  to 
agree  with  him  and  make  them  considerably  less.  But  sitting  as 
a  court  for  the  correction  of  errors  we  cannot  say,  as  a  matter  of 
law,  that  the  damages  are  so  excessive  as  to  create  the  belief  that 
the  jury  were  misled  either  by  passion,  prejudice,  or  ignorance, 
and  hence  we  are  not  authorized  to  interfere.  It  appeared  in  evi- 
dence that  the  father  of  the  deceased  is  a  poor  man  and  has  been 
troubled  with  the  rheumatism  ever  since  he  was  quite  youn^,  and 
flaws  wood  for  a  living,  and  that  the  mother  at  times  works  out 
away  from  home.  This  evidence  was  objected  to,  but  seeems  to 
be  admissible  within  the  rulings  of  this  and  other  courts.  Potter 
V.  Chicago  &  K  W.  R.  Co.,  21  Wis.  375 ;  s.  c,  22  Wis.  615 ;  Ewen 
u  Chicago  &  K  W.  R.  Co.,  38  Wis.  622,  623 ;  Regan  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  61  Wis.  600 ;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  622 ; 
Chicago  -w.  Powere,  42  111.  170 ;  Barley  v.  Chicago  &  A.  R.  Co.,  4 
Biss.  430.  These  authorities  hold  that  in  such  a  case  the  jury  may 
take  into  account  the  reasonable  expectation  of  pecuniary  benent 
from  the  continuance  of  the  life  even  beyond  the  minority. 

The  judgment  of  the  circuit  court  is  afiSrmed. 

Measure  of  Damages  for  causing  Death  of  Childi — See  Nehrbas  v.  Central 
Pac.  R.  Co.,  14  Am.  &  Eng.  R.  R.  Cas.  670;  Hoppe  v,  Chicago,  etc.,  R.  Co., 
19  lb.  74;  Little  Rock,  etc.,  R.  Co.  «.  Barker,  19  lb.  195;  Penna.  Co.  «.  Lilly, 
4  lb.  640;  St.  Louis,  etc.,  R.  Co.  v,  FreemaD,  4  lb.  608;  Rains  v.  St.  Louis, 
etc.,  R.  Co.,  5  Tb.  610;  Cook  v.  Clay  St.  Hill  R.  Co.,  6  lb.  176;  Lehigh  Lron 
Co.  V,  Rupp.  7  lb.  25;  Nagel  tJ.  Mo.  Pac.  R  Co.,  10  lb.  702. 

Action  for  Death — Compensatory  Damages. — In  action  by  administrator 
to  recover  for  injuries  causing  the  aeath  of  his  intestate,  the  instruction  de- 
fining compensatory  damages  should  restrain  the  jury  to  an  estimate  of  intes- 
tate^s  power  to  earn  mouey,  and  not  leave  them  free  to  fix  a  speculative  value 
on  his  life.  Kentucky  Cent.  R.  Co.  e.  Gastineau's  Adm'r  (Kentucky,  June, 
1885),  7  Kentucky  Law  Reporter,  8. 

Same — Burden  of  proving  Damagest — Li  a  suit  by  a  widow  ag^ainst  a 
railroad  company  for  the  homicide  of  her  husband,  in  case  of  a  recovery,  she 
may  recover  the  full  value  of  the  life  of  the  deceased,  as  shown  by  the  evi- 
dence. The  onus  is  upon  the  plaintiff  to  establish  the  amount  of  damage 
which  she  is  entitled  to  recover,  and  one  element  of  such  proof  is  the  num- 
ber of  years  the  deceased  would  probably  have  lived.  If  there  is  no  proof 
on  this  point,  the  plaintiff  has  tailed  to  make  out  a  case,  and  the  verdict 
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should  be  for  the  defendant.  Savannah,  etc.,  R.  Co.  v.  Stewart,  71  Ga.  427; 
citing  Central  R.  Co.  «.  Brinson,  64  Ga.  479 ;  Georgia  R  Co.  v,  Thomas,  68 
Ga.  744;  Georgia  R.  Co.  v.  Neeley,  66  Ga.  548. 

8am« — Excessfv*  Damages* — The  verdict  for  $5000  for  causing  a  party's 
death  not  so  excessive  as  to  authorize  the  suspicion  that  it  was  no  result  of 
prejudice  or  ^oss  mistake  on  the  part  of  the  jury.  The  court  therefore  de- 
clined to  set  It  aside.     Central  R.  Co.  of  Ga.  f>.  Roach,  70  Ga.  4S4. 

Right  to  Punitive  Damageti — The  right  to  recover  punitive  damages  for 
wilful  neglect  is  a  question  for  the  jury,  and  it  is  improper  to  instruct  them 
that  they  '* ought"  to  give  such  damages;  and  such  instruction  is  not  cor- 
rected by  another  informing  them  that  they  '*  could  "  give  punitive  damages. 
Kentucky  Central  R.  Co.  v.  Gastineau's  Adm'r  (Ky.,  June,  1885),  7  Ken- 
tucky Law  Reporter,  8. 

Amount  of  Damages  Recoverable  for  causing  Death. — See  Kansas  City, 
etc.,  R.  Co.  V.  Flynn,  18  Am.  &  Eng.  R  R  Cas.  28,  and  note;  North  Chicago 
Rolling  Mills  Co.  «.  Morrissey,  18  lb.  47,  and  note;  Market  St  R.  Co.  v. 
McKeever,  19  lb.  128,  and  note. 
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John  Nolan  v.  Samb. 

(Adoanee  Cote,  Connecticut,    January  25, 1886.) 

The  finding  of  the  court  below  on  the  question  of  negligence  can  only  be 
reviewed  so  far  as  it  is  a  question  of  law. 

So  far  as  the  defendant  is  concerned,  negligence  may  be  defined  to  be  a 
failure  to  perform  some  act  required  by  law,  or  doing  the  act  in  an  improper 
manner. 

The  law  determines  the  duty ;  the  evidence  shows  whether  it  was  per- 
formed. If  the  court  required  of  the  defendant  some  act  which  the  law  did 
not  require  it  erred  in  matter  of  law,  and  the  question  may  be  reviewed.  If 
the  court  simply  found  that  the  defendant  failed  to  do  some  required  act, 
that  is  a  finding  of  fact  and  cannot  be  reviewed. 

A  railroad  company  is  under  no  obligation  to  locate  its  tracks  and  adjust 
the  running  of  its  trains  with  reference  to  the  safety  of  persons  unlawfully  on 
its  right  of  way. 

A  railroad  company  is  not  required  to  fence  its  tracks  against  trespassers. 
Fences  are  required  along  its  tracks  to  protect  animals,  not  rational  intelli- 
gent beings. 

The  rate  of  speed,  the  arraneementof  tracks,  the  meeting  of  trains,  and  the 
absence  of  a  fence  are  not  circumstances  which  are  entitled  to  much  more 
weight  when  combined  than  when  taken  singly;  and  so  far  as  they  do 
strengthen  each  other  they  are  affected  by  the  fatal  objection  that  the  sup- 
posed  duty  has  for  its  sole  object  the  protection  of  wrong-doers,  or  at  least 
of  persons  who  have  no  excuse  for  being  in  the  way  of  passing  trains. 

The  tender  ase  of  the  ^rson  imured  can  have  no  effect  to  raise  a  duty 
where  none  otherwise  existed.  Where  certain  duties  exist,  infants  may  re- 
quire greater  care  than  adults;  but  precautionary  measures  for  the  protection 
of  the  public  must  as  a  rule  have  reference  to  all  classes  alike. 

A  demurrer  to  the  complaint  admits  a  cause  of  action;  but  in  the  absence 
of  proof  the  plaintiff  can  recover  only  nominal  damages. 
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These  actions  were  brought,  one  by  the  administrator  of  Daniel 
Nolan,  deceased,  to  recover  damages  for  injuries  resulting  in  his 
death,  and  the  other  by  William  Nolan  by  guardian,  to  recover 
damages  for  injuries  claimed  to  have  been  occasioned  by  the  de- 
fendant's negligence  in  operating  its  railroad.  The  cases  were  tried 
and  argued  together. 

The  facts  sufficiently  appear  in  the  opinion. 

Robert  E.  De  Forest  for  Nolan. 

G.  H.  Watrousj  H.  S.  Scmfordy  and  M.  W.  Seymour  for  de- 
fendant. 

Cabpekteb,  J. — The  facts  common  to  both  cases  are  briefly  these : 
Daniel  and  Willie  Nolan  were  children  of  John  and  Mary  Nolan, 
and  lived  with  their  parents  at  Bridgeport.  They  were  ordinarily 
intelligent  and  had  the  use  of  all  their  faculties.     East  facts. 

Main  Street  in  said  Bridgeport  crosses  the  defendant's  double-track 
railroad  at  nearly  right  angles.  East  Washin^n  Street  on  the  north 
of  said  tracks,  for  about  200  feet  west  of  said  crossing,  lies  alongside 
of  said  tracks,  while  Crescent  Avenue  on  the  south  of  said  tracl^  lies 
alongside  for  a  much  greater  distance  westward.  West  of  said  cross- 
ing, said  tracks  lie  nearly  level  with  the  surface  of  said  Crescent  Ave 
nue  for  the  entire  distance.  On  the  north  towards  East  Washington 
Street  there  rises  a  bank,  which  at  the  place  of  the  accident  was 
about  five  and  one  half  feet  hi^h  above  the  railroad  gutter.  The 
slope  of  said  bank  is  wholly  within  the  limits  of  the  right  of  way 
of  the  railroad  company,  tnat  ri^ht  extending  some  six  feet  fur- 
ther north  than  the  crest  of  said  bank.  The  crest  is  level  with  the 
surface  of  East  Washington  Street.  This  locality  is  a  thickly  popu- 
lated district  of  said  city,  and  all  parts  of  said  ri^ht  of  way  lym^ 
contiguojisly  to  said  streets  were  at  the  time  of  the  accident,  and 
for  many  years  prior  thereto  had  been,  very  largely  and  generally 
used  by  the  public  for  passing  and  repassing  on  foot  at  pleasure 
and  in  all  directions.  Tne  de&ndant  was  at  all  times  familiar  with 
such  use.  The  two  children  who  were  injured  had  lived  in  this 
vicinity  for  some  time,  and  were  familiar  with  said  public  use  of 
said  right  of  way. 

There  was  and  had  been  no  fence  or  other  barrier  or  obstruc- 
tion, except  said  bank  and  the  ordinary  railroad  gutter  between 
said  railroad  tracks  and  said  street  and  avenue. 

The  place  of  the  accident  is  about  150  feet  west  of  East  Main 
Street  crossing.  On  the  15th  day  of  October,  1880,  the  mother 
sent  the  two  children  to  a  drug  store  to  make  a  small  purchase, 
directing  them  to  huny  home.  They  went  directly  to  the  store, 
crossing  said  railroad  at  East  Main  Street  crossing,  made  the  pur- 
chase and  started  to  return  home,  when  their  attention  was  drawn 
to  some  other  children  a  little  west  of  the  drug  store  at  or  near  the 
crest  of  said  bank,  and  on  or  near  the  right  of  way  of  the  defend- 
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ant.  Thereupon  they  crossed  the  street  and  joined  said  other  chil- 
dren and  remained  standing  there  a  minute  or  two,  doing  nothing 
except  to  speak  to  the  other  children.  At  this  time  the  express 
train  from  JN'ew  York  was  due  and  came  from  the  west  on  the 
south  track,  giving  the  usual  signals.  The  train  from  Kew  Haven 
was  due  and  came  from  the  east  on  the  north  track.  The  rear  car 
of  the  east-bound  train  crossed  East  Main  Street  as  the  engine  of 
the  west  bound  train  came  to  said  crossing.  The  attention  of 
these  two  children  was  attracted  and  fixed  upon  the  train  from 
the  west ;  and  just  after  it  had  passed  the  place  of  the  accident, 
Willie  started  to  go  home  diagonally  across  said  raih'ond  tmck  and 
right  of  way,  and  ran  down  the  slope  of  said  bank.  Daniel  im- 
mediately followed  Willie,  running  down  said  bank  but  a  little  to 
the  east  of  Willie.  The  children  had  not  quite  reached  the  north 
rail  of  the  north  track,  when  the  piston  band  on  the  hunter  of  the 
engine  of  said  train  from  the  east  struck  Daniel,  inflicting  such  in- 
juries that  he  died  from  the  effects  thereof  four  days  thereafter. 
Willie  was  struck  either  by  some  part  of  said  engine  or  Daniel 
was,  by  force  of  the  blow  given  hini,  thrown  violently  against 
Willie.  Willie  was  seriously  injured.  The  engineer  of  the  train 
from  New  Haven  gave  the  usual  and  ordinary  signals,  and  no 
negligence  in  that  i^egard  is  complained  of. 

The  place  of  the  accident  was  not  at  any  regular  street  crossing, 
but  was  about  150  feet  west  of  East  Imtin  Street.  There  is  a 
considerable  curve,  in  the  tracks,  which  concave  southerly,  east- 
erly from  the  place  of  the  accident  for  some  600  or  more  feet. 

The  engineer,  as  he  approached  East  Main  Street  crossing,  step- 
ped from  the  north  side  of  the  engine  over  to  the  south  side  to 
watch  said  crossing  for  pei*8ons  coming  from  the  south,  as  his  en- 
gine was  coming  to  and  about  to  cross  said  highway,  just  as, 
or  immediately  after,  the  rear  of  the  train  from  New  York  was 

1)assing  or  had  passed  over  said  crossing.  For  this  purpose  he 
lad  remained  on  the  south  side  of  his  engine  jmtil  he  got  to  the 
crossing,  when  he  returned  to  the  north  side,  and  then  saw  the 
boys  running  down  the  bank.  No  complaint  is  made  that  he  did 
not  then  do  all  that  was  possible  to  be  done  to  avoid  the  accident. 

The  finding  continues  as  follows :  "  I  find  that  neither  of  said 
children  had  their  attention  drawn  to  the  train  from  New  Haven ; 
they  did  not  see  nor  hear  it,  nor  know  of  its  approach,  until  im- 
mediately  before  the  accident,  nor  until  it  was  impossible  for  them 
to  avoid  the  collision.  And  I  am  not  able  to  find  whether  they 
knew  of  the  approach  of  the  train  from  New  Haven  until  they 
were  struck." 

The  train  was  moving  about  eighteen  miles  an  hour.  At  that 
time  about  fifty-two  trains  passed  the  place  of  the  accident  during 
each  twenty-four  hours. 

Upon  these  facts  the  court  below  held  that  the  defendant  was 
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liable  to  Daniel  for  nominal  damages  only,  and  to  Willie  for  sub- 
stantial damages.  The  plaintifE  appealed  in  the  former  case  and 
the  defendant  in  the  latter. 

Two  questions  arise  in  each  case :  was  the  defendant  guilty  of 
negligence  ?    Was  the  plaintiff  guilty  of  contributory  qotmom    «- 
negligence  ?    The  court  below  held  that  the  defendant  ▼o^^™- 
was  negligent,  and  also  that  Daniel  was  guilty  of  contributory 
nes:h*gence,  and  that  Willie  was  not. 

The  finding  as  to  negligence,  so  far  as  it  is  a  question  of  fact, 
cannot  be  reviewed  by  tnis  coui-t ;  so  far  as  it  is  a  question  of  law,  it 
can  be.  It  becomes  important,  therefore,  to  distinguish  j^^^^^ 
between  law  and  fact.  So  far  as  the  defendant  is  con-  fwdiko  as  to 
cerned,  negligence  may  be  defined  to  be  a  failure  to  per-  " 
form  some  act  required  by  law,  or  doing  the  act  in  an  improper 
manner.  The  law  determines  the  duty ;  the  evidence  shows 
whether  the  duty  was  performed.  What  duty  rested  upon  the 
defendant?  was  a  question  of  law.  Was  that  duty  properly  per- 
formed ?  was  a  question  of  fact.  If  the  court  required  of  tne  de- 
fendant some  act  which  the  law  did  not  require,  it  erred  in  a 
matter  of  law,  and  the  question  may  be  reviewed  by  this  court. 
If  the  court  simply  found  that  the  defendant  failed  to  do  some 
reouired  act,  that  is  a  finding  of  fact  and  cannot  be  reviewed. 

The  main  question  here  is  a  question  of  duty  and  not  a  ques- 
tion of  performance,  and  is  therefore  a  question  of  law. 

It  would  have  simplified  the  case  somewhat  if  the  court  had 
told  us  the  specific  duty  or  duties  which  the  defendant  failed  to 
perform.  As  that  was  not  done  we  are  required  to  consider  the 
several  duties  suggested  and  claimed  by  counsel.  What  duty, 
therefore,  did  the  law  impose  upon  the  defendant  upon  these  facts? 

In  the  first  place,  it  requii-ed  the  engineer,  after  the  position  of 
the  boys  was  aiscovered,  to  do  all  that  could  be  done  to  prevent 
the  accident.  On  this  point  the  finding  is  explicit:  duttovdb- 
"  As  soon  as  he  could,  tne  engineer  gave  two  or  tliree  rmmAm, 
sharp  whistle  sounds,  and  with  the  other  hand  turned  on  the  air- 
brakes. Everything  possible  was  done  to  stop  the  train,  and  it 
was  stopped  as  soon  as  it  could  be." 

In  the  second  place,  it  is  claimed  that  the  train  should  have  been 
run  at  a  much  slower  rate  of  speed.  This  claim,  stated  in  another 
form,  is  that  the  defendant  should  have  run  its  passenger  train  at 
this  point  very  slowly,  so  that  the  public  might  safely  use  the  rail- 
road tracks  and  right  of  way,  ^'  passing  and  i*epassing  on  foot  at 
pleasure  and  in  all  directions."  We  think  the  law  imposed  upon 
it  no  such  duty. 

In  the  third  place,  it  is  said  that  the  track  was  so  constructed, 
and  the  arrangement  of  the  trains  was  such,  that  the  attention  of 
the  engineer  was  required  on  the  other  side,  so  that  there  was  no 
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lookout  to  avert  accidents  on  the  side  of  the  track  where  the 
accident  happened ;  and  this  was  negligence. 

The  strength  of  this  argument  lies  in  the  assumption  that  men, 
women,  and  children  had  a  right  at  all  times  to  be  on  the  track  at 
samib-dutt  io  ^^^^  place,  and  that  it  was  the  duty  of  the  defend- 
TBBSPAssns.     i^jjijjg   servants  and  employees  to  be  upon  the  watch, 

and  run  its  train  so  as  not  to  interfere  with  the  exercise  of  that 
right,  or,  at  least,  so  as  to  prevent  accidents.  We  recognize  no 
such  right  in  the  public,  and  fail  to  discover  that  the  defendant 
owed  any  such  dutv.  At  the  East  Main  Street  crossing  people  had 
a  right  to  pass  and  repass,  and  the  engineer  might  well  anticipate 
the  possibilitv  of  their  being  about  to  do  so  as  the  tiuin  ap- 
proached and  to  be  on  the  watch  so  as  to  be  prepared  instantly  to 
do  everything  possible  to  prevent  a  collision.  It  was  necessary 
and  lawful  for  people  to  cross  the  railroad  at  that  point,  usin^,  of 
course,  due  care.  On  the  other  hand,  it  was  unnecessary  and  un- 
lawful for  any  one  to  be  on  the  track  at  the  place  where  these 
boys  were  injured.  The  first  and  principal  duty  of  the  engineer 
was  to  look  out  for  people  at  the  regular  crossing.  Doubtless  some 
attention  is  due  to  possible  wron^-doers,  but  not  at  the  expense  of 
others.  An  engineer  must  be  diligent  to  see  that  the  track  is  clear. 

Due  diligence  depends  upon  the  circumstances  of  each  case. 
These  boys  came  suddenly  and  unexpectedly  in  the  way  of  the 
BAKB-innB  train.  It  does  not  appear  that  the  engineer  could  have 
Diuoncs.  discovered  that  they  would  do  so  any  sooner  than  he 
did.  There  seems  to  have  been  no  duty  neglected  by  the  en^- 
neer ;  and  the  defendant  was  under  no  obligation  to  locate  its 
tracks  and  adjust  the  running  of  its  trains  so  as  to  make  it  safe 
for  persons  unlawfully  to  trespass  on  its  right  of  way. 

In  the  fourth  place,  it  is  insisted  that  the  defendant  should  have 
fenced  its  road. 

It  is  difficult  to  see  how  a  fence  could  have  been  constructed  at 
such  a  place  so  as  to  keep  boys  off  the  track.  No  ordinary  fence 
is  much  of  an  obstruction  to  a  sprightly  boy,  and  the  track  must 
necessarily  be  open  at  the  street  crossings.  !But,  aside  from  this^ 
^^^y^  fences  along  the  line  of  railways  are  required,  not  to 
^  protect  rational  intelligent  beings,  but  animals  inca- 
pable of  protecting  themselves.  Keasonable  beings  are  not  sup- 
posed to  need  such  protection.  We  are  aware  of  no  instance  in 
which  a  fence  is  required  bv  statute  for  such  a  purpose.  We  will 
not  undertake  to  say  that  there  may  not  be  cases  in  which  it  will 
be  wise  for  the  legislature  or  the  railroad  commissioners,  under  the 
general  police  powers  intrusted  to  them,  to  require  fences  to  keep 
heedless  and  unthinking  persons  off  from  i*ailroad  tracks ;  but  in 
the  absence  of  such  regulations  we  are  not  prepared  to  say  that  in 
this  case  it  was  the  duty  of  the  defendant  to  nave  constructed  a 
fence. 
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We  are  further  told  that  these  circnmBtaDces  combined  ^^  con- 
Btitnte  a  case  of  negligence,  gross  and  criminal."  But  the  learned 
counsel  has  not  told  us  just  what  duty  this  combination  imposes 
upon  the  defendant ;  and  we  are  at  a  loss  to  know 
wnat  duty  is  intended  other  than  those  we  have  specifi-  SAxx-SFncT 
cally  considered.  We  have  endeavored  to  show  that  cL  cS^S. " 
each  circumstance  is  in  itself  insufficient  to  raise  the 
particular  duty  named,  and  we  are  of  the  opinion  that  the  cir- 
cumstances do  not  supplement  each  other  so  as  to  raise  any  one 
of  the  alleged  duties.  The  rate  of  speed,  the  arrangement  of  the 
tracks,  the  meeting  of  trains,  and  the  absence  of  a  fence  are  not 
circumstances  which  are  entitled  to  much  more  weight  when 
combined  than  when  taken  singly ;  and  so  far  as  they  do  strength- 
en each  other  the  same  fatal  vice  attaches,  namely,  that  the  sup- 
posed duty  has  for  its  sole  object  the  protection  of  wrone-doers, 
or,  at  least,  of  persons  who  have  no  excuse  for  being  in  the  way 
of  passing  trains. 

We  do  not  think  that  the  tender  age  of  one  of  these  plaintiffs 
can  have  the  effect  to  raise  a  duty  when  none  otherwise  existed. 
The  supposed  duties  have  regard  to  the  public  at  large, 
and  cannot  well  exist  as  to  one  portion  of  the  public  JS^a^m 
and  not  to  another  under  the  same  circumstances.  In 
this  respect  children,  women,  and  men  are  upon  the  same  foot- 
ing. In  cases  where  certain  duties  exist,  infants  may  require 
greater  care  than  adults,  or  a  different  kind  of  care ;  but  precau- 
tionary measures  having  for  their  object  the  protection  of  the 
public  must,  as  a  rule,  have  reference  to  all  classes  alike. 

Our  conclusion  is  that  the  facts  stated. disclose  no  dut^  which 
the  defendant  owed  to  either  of  these  plaintiffs,  and  which  was 
neglected. 

we  have  thus  far  considered  the  case  irrespective  of  the 
pleadings.  The  demurrer  admits  a  cause  of  action,  sffsot  or  db- 
In  the  absence  of  proof  the  plaintiff  can  recover  nomi-  "^"^"^ 
nal  damages  only.  But  when  the  proof  is  in  and  the  facts  are 
found,  the  burden  of  proof  ceases  to  be  important,  and  the  admis- 
sion of  the  ^demurrer  has  no  effect  except  to  carry  nominal  dam- 
ages and  costs,  if  the  facts,  independent  of  the  pleadings,  show 
that  the  defendant  is  not  liable.  If  the  plaintin  recovers  sub- 
stantial damages  it  is  because  he  is  entitled  to  them  on  the  facts. 

The  finding  as  to  the  defendant's  negligence  is  as  follows : 
^'  Taking  into  account  all  the  circumstances,  the  speed  of  the 
train,  the  fact  of  meeting  another  train  at  the  point  in  question, 
and  upon  this  curve  (which  required  the  presence  of  the  engineer 
temporarily  on  the  south  side  of  the  engine),  and  at  or  near  the 
crossing,  the  populous  character  of  this  part  of  the  city,  the 
known  public  use  and  unguarded  and  unfenced  condition  of  the 
traoksi  and  the  other  facts  in  the  case,  I  cannot  find  from  the 
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evidence  that  the  defendant  proved  as  a  matter  of  fact  that  there 
was  no  negligence  on  thf  part  of  the  defendant/' 

It  will  be  observed  that  the  court  was  careful  not  to  find  that 
the  plaintiff  proved  that  the  defendant  was  negligent  Evidently 
in  this  state  of  things  the  court  regarded  the  admission  by  the 
demurrer  as  entitling  the  plaintiff  to  full  damages.  In  other 
words,  the  admission  was  thrown  into  the  scale  as  evidence;  which 
we  think  was  an  erroneous  use  of  it.  But  this  is  not  of  any  practi- 
cal importance  in  this  case,  as,  for  the  reasons  stated,  we  think  that 
the  facts  show  that  the  defendant  omitted  no  duty. 

The  view  we  take  as  to  the  alleged  negligence  of  the  defendant 
would  seem  to  dispose  of  the  case  of  Daniel ;  but  as  the  plaintiff 
in  that  case  appealed,  and  as  the  question  raised  and  discussed  re- 
lates to  contributory  negligence,  it  is  proper  that  we  should  say  a 
few  words  on  that  question. 

Tlie  court  finds  as  follows :  "  In  the  case  of  Daniel,  consider- 
ing liis  age  and  capacity,  with  the  other  facts  in  the  case,  I  am  of 
coNTBiBUTOBT  ^hc  opiuiou,  aud  therefore  find  upon  and  from  said  facts, 
RMuoBwoB.       ^jjj^^  jjg  ^j^g  contributorily  negligent.    We  must  re- 

S^ard  that  as  conclusively  determining  that  Daniel  was  in  fact  neg- 
igent.     There  is  no  question  here  as  to  duty. 

The  legal  question  is  clear ;  it  was  the  duty  of  the  plaintiff's  in- 
testate, a  duty  which  in  some  sense  he  owed  to  the  defendant,  to 
use  ordinary  diligence  or  reasonable  care  to  avoid  accidents. 
Whether  he  performed  that  duty  is  a  question  of  fact  and  was 
properly  disposed  of  as  such.  There  is  no  ground  for  saying 
that  the  court  legally  erred  in  so  holding.  Indeed,  assuming,  as 
we  must,  that  allthe  material  and  substantial  facts  are  correctly 
presented  to  us,  we  do  not  hesitate  to  say  that  the  question  was 
properly  disposed  of. 

In  Beers  v.  Housatonic  E.  Co.,  19  Conn.  566,  this  court,  quot- 
ing from  the  Enjglish  cases,  laid  down  the  rule  as  to  the  care  re- 
quired of  plaintiffs  in  such  cases,  as  follows:  "It  must  be  ordi- 
nary care  which  means  that  degi*ee  of  care  which  may  reasonably 
be  expected  from  a  person  in  the  plaintiff's  situation,  and  is  synon- 
ymous with  reasonable  care.  Apply  that  rule  to  the  case  at  bar. 
Do  boys  ten  years  of  age  ordinarily  run  against  a  locomotive 
in  motion,  and  running  eighteen  miles  an  hour  ?  Is  that  what 
may  reasonably  be  expectea  f rom  such  boys  in  the  situation  of 
the  plaintiff?  Was  tiiat  reasonablo  care?  On  the  contrary,  is 
not  the  instinct  of  self-preservation  as  strong  at  that  age  as  it 
ever  is  ?  Do  they  not  sense  danger  of  this  kind  as  qui^ly  and 
act  as  promptly  to  avoid  harm  as  people  generally  do  ? 

It  was  broad  daylight ;  the  approaching  train  gave  the  alarm ; 
no  reason  appears  why  he  could  not  see  and  hear ;  and  yet  by 
some  strange  fatality  ne  heeds  not  the  warnings,  but  rushes  on 
until  struck  by  the  locomotive  and  fatally  injured.     Such  con- 
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dact,  instead  of  being  ordinary,  was  extraordinary ;  instead  of 
being  nsnal,  was  very  unnsual ;  instead  of  being  what  might  be 
expected,  was  unexpected  and  surprising. 

We  are  not  at  liberty  to  follow  counsel  into  the  region  of  specu- 
lation for  the  purpose  of  finding  a  motive  which  will  make  his 
conduct  free  irom  blame.  We  are  compelled  to  take  the  facts  as 
they  are  presented  to  us  in  the  record,     it  is  a  sad  case,  and  ap- 

Eeals  powerfully  to  one's  synipathy,  but  we  must  not  allow  it  to 
e  an  occasion  of  injustice.    The  defendant  is  entitled  to  have  the 
law  fairly  and  impartially  administered." 

The  case  of  William  is  different.  The  court  says :  "  I  cannot 
find  that  the  defeudant  proved  that  in  attempting  to  cross  said 
tracks,  when  and  in  the  manner  he  did  make  the  attempt,  the  child 
did  anything  that  ordinary  children  of  like  age,  capacity,  and  pru- 
dence, under  the  like  circumstance,  would  not  ordinarily  do." 
Taken  literally,  the  court  required  of  the  defendant  something  which 
the  law  did  not  require  ;  but  doubtless  the  usual  coui'se  was  taken ; 
the  facts  were  shown,  and  then  left  for  the  court  to  say  whether 
his  conduct  was  reasonable  care. 

And  yet  it  is  quite  possible  that  if  the  court  had  adopted  this 
simple  rule.  Was  the  plaintiff's  conduct  such  as  misht  reasonably 
be  expected  from  one  in  his  circumstances  ?  the  result  would  have 
been  different.  Again,  there  is  some  reason  for  thinking  that  the 
court,  in  this  branch  of  the  case,  also  used  the  admission  in  the 
pleadings  as  substantive  evidence  a^inst  the  defendant ;  evidence 
which  must  be  overcome  or  the  plaintiff  would  be  entitled  to  full 
damages.  We  cannot  account  for  the  peculiar  and  un-  DnuRBBBAa 
usual  language  of  the  finding  upon  any  other  theory.  ADmawoii 
If  the  supposition  is  correct,  we  think  the  court  gave  an  effect  to 
the  pleadings  not  warranted  by  law.  We  repeat,  the  only  legiti- 
mate effect  of  such  an  admission  in  a  case  liKe  this  is  to  give  the 
plaintiff    nominal  damages.     Actual  damans  depend  upon  the 

Sroof.  The  burden  is  on  the  plaintiff  to  snow  the  extent  of  the 
amage.  When  he  has  done  that  he  may  rest.  Then  it  is  com- 
petent for  the  defendant  to  show  that  the  actual  damage  is  less. 
He  may  also  reduce  the  damages  by  showing  no  negligence  in 
himself  or  contributory  negligence  in  the  plaintiff.  In  respect  to 
negligence  the  defendant  assumes  the  burden  of  proof ;  that  is 
cast  upon  him  by  the  admission.  But  he  may  prove  negligence 
by  a  mere  preponderance  of  proof,  and  the  preponderance  required 
is  not  increased  by  the  admission  in  the  pleadings.  The  question 
stands  like  any  other  question  in  any  otner  case  upon  the  proof 
alone. 

The  court,  however,  in  the  case  of  Daniel,  upon  precisely  the 
same  facts,  except  that  Daniel  was  three  years  older,  found  con- 
tributory negligence.  The  difference  in  the  age  makes  the  differ* 
ence  in  the  two  cases.    It  is  left  in  doubt  wnether  the  court  re- 
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garded  that  difference  as  presenting  a  legal  ^aestion  or  a  qaestion 
of  fact.  If|  as  the  defendant  contends,  tne  judge  decided  it  as  a 
legal  qaestion,  we  think  he  made  a  mistake.  But  perhaps  the  bet- 
ter construction  is  that  the  court  treated  the  tender  age  simply  as 
evidence.  If  so,  and  the  court  weighed  the  fact  with  the  other 
evidence  and  found  due  care,  we  cannot  disturb  the  judgment  on 
that  ground. 

The  conclusion  of  the  court  is  that  the  court  below  erred  in 
holding  that  any  legal  duty  rested  upon  the  defendant  which 
was  omitted,  and  did  not  err  in  holding  Uiat  Daniel  was  guilty  of 
contributory  negligence. 

Consequently,  the  judgment  in  the  case  of  Daniel  is  affirmed, 
and  in  the  case  of  William  is  reversed. 

In  the  opinion  the  other  judges  concurred,  except  Bbabdslet, 
J.,  who  dissented. 


DUBKEB 

V. 

Central  Paoifio  R.  Oo. 

(Adoance  Ocue^  Oalifomia.    December  28,  1886.) 

The  declarations  of  a  servant  or  agent  are  not  admisBible  against  the  mas- 
ter or  employer,  unless  they  are  a  part  of  the  facts  and  circumstanoes  attend- 
ing the  injury  for  which  it  is  sought  to  make  the  master  liable. 

In  an  action  to  recover  damages  for  injuries  to  a  boy  from  a  locomotiYe 

gassing  over  him,  the  declarations  of  the  engineer  as  to  how  the  accident 
appened,  made  within  five  minutes  thereafter,  are  admissible  as  part  of  the 
reegeftcB, 

Depabtment  1.    Appeal  from  superior  ooorty  county  of  Ala- 
meda. 
MoAUister  <b  Bergm  for  appellants. 
H.  F.  Crane  for  respondent. 

MoEee,  J. — On  the  second  of  July,  1876,  M.  W.  Dnrkee,  a  boy 
four  or  five  years  old.  was  run  over  by  an  engine  belonging  to  and 
used  at  the  time  in  tne  service  of  the  corporation  defendant.  To 
FAcn.  recover  damages  for  the  personal  injuries  sustained  by 

the  boy  on  that  occasion  this  suit  was  brought  oy  his  guardian  ad 
litem  against  the  railroad  company,  on  the  ground  that  the  inju- 
ries were  caused  by  the  negligence  of  the  company's  engineer  while 
driving  the  engine,  which  was  attached  to  a  train  of  cars  running 
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on  the  railroad  from  San  Jos^  to  Kiles,  in  Alameda  connty.  The 
evidence  in  the  case  tended  to  show  that,  on  the  day  of  the  casualty, 
the  train  had  arrived  on  the  railroad  track  at  the  Warm  Springs 
station  at  4:35,  and,  according  to  schedule  time,  it  was  to  leave 
there  at  4:36.  When  it  stopped  at  the  station  the  nose  of  the  pilot 
or  cow-catcher  jnst  came  to  tne  south  end  of  a  trestle-work,  wliich 
formed  part  of  the  railroad  track  across  a  creek  at  the  station  at  a 
point  where  a  county  road,  running  east  and  west,  crosses  the  tres- 
tle. The  train  was  started  on  schedule  time  across  the  trestle  at  a 
speed  of  about  six  miles  an  hour,  and,  at  that  rate  of  speed,  it  had 
moved  for  about  20  feet  on  the  south  end  of  the  trestle,  when  the 
engineer,  seeing  in  front  of  him  a  human  head  rising  up  from  be- 
tween the  ties,  reversed  his  engine  and  called  for  brakes ;  but  the 
train  could  not  be  stopped  untu  the  engine  went  over  the  boy.  It 
was  stopped  within  30  or  40  feet  on  the  trestle,  and  the  boy  was 
taken  out  from  under  the  engine,  badly  mutilated. 

The  main  issue  in  the^  case  was  whether  the  boy  was  in  such  a 
position  on  the  trestle  that  the  en^neer,  by  looking  out  in  front, 
along  the  trestle,  before  starting  his  train,  could  have  onnnoK  at 
seen  him  on  the  trestle,  and  have  avoided  the  casualty ;  "^ 
or  whether  the  boy  was  so  concealed  under  the  trestle  as  to  be  hid- 
den from  sight  until  he  raised  up  his  head  at  the  approach  of  the 
'  engine,  when  it  was  impossible  to  stop  it  without  going  over  him. 
The  jury  found  that  there  was  no  contributory  negligence  on  the 
part  of  the  boy  or  of  his  parents,  and  that  the  injuries  to  the  boy 
were  caused  by  the  negligence  of  the  engineer  in  failing  to  look 
out  in  front  along  the  trestle  to  see  that  it  was  clear  when  he 
started  his  train  to  cross  it.  The  verdict  is  sustained  by  the  evi- 
dence. But  it  is  founded,  in  part,  upon  testimony,  given  oy  one  of 
the  plaintifiPs  witnesses,  of  declarations  as  to  how  the 
casualty  happened,  which  were  made  to  him  by  the  SSSSS"^ 
engineer  about  five  minutes  after  the  injury  to  the  boy,  SSSSi**"^** 
and  about  three  minutes  after  he  had  been  taken  from 
under  the  eifgine  by  one  of  the  brakesmen,  who,  at  the  time  of 
the  declarations,  had  the  boy  on  his  arms  in  the  county  road,  a 
short  distance  from  the  railroad  track.  The  declarations,  as  testi- 
fied by  the  witness,  were: 

^^  I  asked  (the  engineer)  how  it  happened,  and  he  said :  When 
he  started  up  the  train  he  was  looking  up  the  road,  towards  Pea- 
cock's, to  see  if  any  one  was  coming  down,  and  when  he  turned 
around  he  saw  the  ooy,  and  he  blew  the  whistle ;  but  when  he  re- 
versed the  engine  it  was  too  late,  and  he  said  that  they  took  him 
out  from  between  the  hind  trucks  of  the  tender." 

The  admission  of  these  declarations  against  the  objection  and  ex- 
ception of  the  defendant  is  assigned  as  an  error.  The  declarations 
of  a  servant  or  agent,  who  is  employed  to  perform  a  duty,  are  not 
admissible  against  the  master  or  employer,  unless  they  are  part  of 
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the  facts  and  circumstances  of  an  act  happening  within  the  scope 
of  the  employment  for  which  it  is  sought  to  make  the  master  li- 
able. The  facts  and  circumstances  which  grow,  as  it  were,  out  of 
the  act  or  transaction,  and  are  contemporaneous  with  it,  and  serve 
to  illustrate  its  character,  are  pai*t  of  it.  Thus,  lau- 
ovAuraoutnii.  guageused  at  the  time  of  making  an  assault  is  part  of 
the  assault  (MacDongall  v.  Maguire,  35  Cal.  279),  and 
declarations  characterizing  a  transaction  made  ^^  at  the  very  time" 
of  the  transaction  are  part  of  it.  Oerke  v.  Steam  N.  Co.,  9  Cal. 
257.  So  declarations  voluntarily  and  spontaneously  made  by  a  per- 
son about  half  or  three  fourths  of  a  minute  after  he  was  shot  by  an- 
other, as  to  the  person  who  shot  him,  have  been  held  part  of  the  cir- 
cumstances of  tne  shooting.  People  t^.  Yernon,  35  Ual.  50.  But 
declarations  made  after  the  fact  has  been  fully  consnmmated  are  not 
res  gestcB.  People  v.  English,  52  Cal.  212 ;  Innis  v.  The  Senator, 
1  Cal.  459 ;  Mateer  v.  Brown,  Id.  224.  The  Code  rule  upon  the 
subject  is:  ^ 

^'  Where  the  declarations  .  .  .  form  part  of  a  transaction  which 
is  itself  the  fact  in  dispute,  or  evidence  of  that  fact,  such  declara- 
tions .  .  .  are  evidence  as  part  of  the  transaction."  Section  1850, 
Code  Civil  Proc. 

Under  this  rule  the  main  difScultv  in  determining  the  admissi- 
bility of  the  declarations  of  the  engineer  in  the  case  in  hand  arises ' 
out  of  the  consideration  of  the  contemporaneousness  of  the  casualty 
to  the  boy,  and  the  declarations  concerning  it.    ^  has  been  ob- 
served : 

^^  What  lapse  of  time  is  embraced  in  the  word  ^  contemporane* 
ous'  is  often  a  Question  of  difficulty.  Perfect  coincidence  of  time 
between  the  declaration  and  the  main  fact  is  not  of  course  required. 
It  is  enough  that  the  two  were  substantially  contemporaneous ; 
they  need  not  be  literally  so.  The  declarations  must,  however,  be 
so  proximate  in  ]X)int  of  time  as  to  grow  out  of,  elucidate,  and  ex- 
plain the  character  and  quality  of  the  main  fact,  and  must  be  so 
closely  connected  with  it  as  virtually  to  constitute  b!it  one  entire 
transaction,  and  to  receive  support  and  credit  from  the  principal 
act  sought  to  be  thus  elucidated  and  explained.  The  evidence 
offered  must  not  have  the  ear-marks  of  a  device  or  afterthought, 
nor  be  merely  narrative  of  a  transaction  which  is  really  and  sub- 
stantially past."    Alabama  G.  S.  R.  Co.  v.  Hawk,  72  Ala.  117. 

It  is  upon  these  legal  principles  that  the  American  courts  have 
generally  decided  the  question  of  contemporaneousness  of  fact  and 
declaration. 

In  Com.  V.  McPike,  3  Cush.  181,  obiections  were  made  to  the 
declaration  of 'a  woman,  who,  after  having  been  stabbed  in  her  own 
room,  ran  bleeding  out  of  the  room,  up  a  fljght  of  stairs  and  into 
a  room  occupied  by  another,  where,  having  fallen  on  the  floor,  she 
lay  until  a  person  outride,  who  heard  her  cries,  went  and  brought 
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a  watchman,  to  whom  she  made  the  declaration.  The  objections 
were  overruled  and  the  declaration  admitted,  and  it  was  held,  on 
appeal,  that  the  time  when  the  declaration  was  made  was  so  re- 
cent after  the  injury  as  to  justify  receiving  it  as  evidence.  Where 
it  appears,  says  the  same  court,  that  the  declarations  ^^  were  uttered 
after  the  lapse  of  so  brief  an  interval  and  in  such  connection  with 
the  principal  transaction  as  to  form  a  legitimate  part  of  it,  and  to 
receive  credit  and  support  as  one  of  the  circumstances  which  ac- 
companied and  illustrated  the  main  fact  which  was  thd  subject  of 
inquiry  before  the  jury,  they  are  res  gesUBP  Com.  v.  Hackett,  84 
Mass.  139. 

So,  in  Insurance  Oo.  "o.  Mosley,  8  Wall.  397,  which  was  an  action 
upon  an  accident  insurance  policy,  in  which  the  subject  of  inquiry 
before  the  jury  was  whether  tne  deceased  died  from  an  injurjr 
caused  by  an  accident ;  and  the  plaintiff  in  the  action  gave  evi- 
dence tending  to  show  that  before  the  alleged  accident  the  insured 
had  arisen  from  his  bed  about  12  or  1  o'clock  at  night,  went  down 
stairs  and  came  back,  and  when  he  came  back  he  stated  ^^  that  he 
had  fallen  down  the  back  stai^  and  almost  killed  himself,'' — ^it 
was  insisted  that  this  declaration  was  no  part  of  the  res  gestas.  Ex- 
actly what  time  elapsed  between  the  accident  and  the  declaration 
does  not  appear  in  the  case,  but  the  supreme  court  of  the  United 
States  held  the  declaration  admissible.  "In  the  complexity  of 
human  affairs,"  say  the  court,  "  what  is  done  and  what  is  said  are 
often  so  related  that  neither  can  be  detached  without  leaving  the 
residue  fragmentary  and  distorted.  .  .  .  The  res  gestoB  are  the 
statements  of  the  cause  made  by  the  assured  almost  contemporar 
neously  with  its  occurrence.  •  .  .  The  tendency  of  recent  decisions 
is  to  extend  rather  than  to  narrow  the  scope  of  the  doctrine." 

Hanover  B.  Co.  v.  Coyle,  55  Pa.  St.  896,  was  an  action  by  a 
pedler,  who  was  nin  over  by  a  locomotive  of  the  defendant,  to 
recover  damages  for  injuries  to  himself,  his  wagon,  and  his  goods. 
On  the  trial  the  plaintiff,  against  the  objection  and  exception  of 
the  defendant,  gave  evidence  of  the  declarations  of  the  engineer  as 
to  the  accident ;  and  the  supreme  court,  in  passing  upon  the  ex- 
ception, say : 

"  We  cannot  say  that  the  declaration  of  the  engineer  was  no  part 
of  the  res  gestae.  It  was  made  at  the  time  of  the  accident,  in  view 
of  the  goods  strewn  along  the  road,  bv  the  breaking-up  of  the 
boxes,  and  seems  to  have  grown  directly  out  of  and  immediately 
after  the  happening  of  the  fact.  The  negligence  complained  of 
being  that  oi  the  engineer  himself,  we  cannot  say  that  his  decLira- 
tion  made  upon  the  spot  at  the  time,  and  in  view  of  the  effects  of 
his  conduct,  are  not  evidence  against  the  company  as  a  part  of  the 
transaction  itself." 

To  the  same  effect  will  bia  found  Waldele  v.  New  York  Cent.  & 
H.  R.  Co.,  96  N.  T.  284 ;  s.  c,  19  Am.  &  .Eng.  R.  R  Oas.  410 ; 
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State  V.  Garrandy  5  Ore.  217 ;  Ohio  &  MieBifisippi  B.  Ck).  v.  Por- 
ter, 92  111,  437. 

Applying  to  the  declarations  of  the  engineer  elicited  in  this  case 
the  aoctrine  of  those  cases,  we  think  the  Tower  court  did  not  err  in 
overruling  objections  to  their  admissibility  as  res  gestcB.  The  dec- 
larations were  voluntary  statements,  made  by  the  en- 
TioM  or  Doo-  gmeer  while  standing  m  bis  engme  at  the  place  where 
'"^  the  casualty  occurred,  just  after  the  boy  was  taken  out 

from  "  between  the  hind  trucks  of  the  tender,"  and  while  he  was 
in  view,  in  the  arms  of  the  brakesman,  who  was  carrying  him  to 
his  father's  house.  Although  they  were  not  literally  simultaneous 
with  the  casualty,  yet  they  were  obviously  elicited  by  it,  and  fol- 
lowing it  in  such  close  connection  as  to  be  apparently  the  spon- 
taneous expression  of  the  natural  consciousness  of  it,  wnile  the  en- 
gineer was  still  under  the  heat  and  excitement  of  the  circumstances 
in  which  it  happened.  Made  in  such  circumstances,  the  declara- 
tions cannot  be  regarded  as  an  afterthought,  nor  as  the  expression 
of  a  mere  narrative  of  a  transaction  which  had  been  consummated 
and  become  an  event  of  the  past.  They  were  made  after  the  in- 
jury had  been  inflicted,  and  the  transaction  in  which  the  cause  of 
the  injury  occurred  was  in  process  of  passing  away,  but  had  not 
wholly  passed,  and  was  not  quite  completed.  They  were  therefore 
part  of  the  transaction,  and  admissible  as  evidence. 

We  find  no  prejudicial  errors  in  the  record.  Judgment  and  or- 
der  affirmed. 

We  concur:  Ross,  J.;  MoKinstby,  J. 

Action  for  Damages  for  Injuries  to  Child  while  Playing  on  Turn-table — 
Duty  of  the  Defendant — Custom  of  other  Roads. — lu  a  suit  against  a  rail- 
way company  for  damages  alleged  to  have  resulted  from  the  negligence  of 
its  servants,  whereby  plaintiff^s  child  was  injured  while  playing  on  a  turn- 
table of  the  road,  the  following  charge  was  given  to  the  jury,  it  having  been 
urged  on  the  trial  that  the  custom  of  other  railroads  not  to  lock  or  fasten 
their  turn-tables  was  a  sufficient  reason  for  appellant^s  neglect  in  this  re- 
spect:  *'  The  fact  that  it  was  not  a  custom  upon  other  roads  in  Texas  or  in 
other  States,  and  upon  defendant's  road,  to  fasten,  lock,  guard,  or  watch 
turn-tables  will  not  affect  plaintiff's  right  to  recover  in  this  suit,  if  it  is 
shown  by  the  evidence  that  he  has  received  damage  as  alleged.  It  is  the 
legal  duty  of  defendant  to  keep  its  turn-table  lock^,  fastened,  or  guarded, 
to  keep  children  without  discretion  from  being  injured  thereon,  without  re^ 
ffard  to  the  custom  of  railroads  as  to  the  fastening  or  guarding  turn-tables. '* 

(1)  The  charge  did  not  inform  the  jury  that  a  failure  to  perform  a  given 
act  was  negligence,  but  only  that  the  custom  of  other  roads  would  not  de- 
feat plaintiff's  right  to  recover  ^^  if  it  was  shown  by  the  evidence  that  he  had 
received  damage  as  alleged." 

(3)  The  second  sentence  of  the  charge  announced  a  legal  duty  incumbent 
on  defendant,  and  was  not  objectionable. 

(8)  The  char^  was  proper  to  meet  a  defence  erroneously  based  on  the  cus- 
tom of  other  railroads  as  to  fastening  their  turn-tables. 

It  is  doubtful  whether  in  any  case,  in  which,  in  the  absence  of  a  contract^ 
express  or  implied,  negligence  as  an  element,  is  the  foundation  of  a  right* 
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cuBtom  may^  be  fiet  up  for  the  purpose  of  showing  that  negligence  does  or 
does  not  exist.  It  would  seem  that  whether  negligence  did  or  did  not  exist 
must  be  determined  by  the  facts  in  the  very  case  in  which  its  existence  is 
charged.  (Crocker  v.  Bchureman,  7  Mo.  App.,  359;  Hillo.  Portland  &  R. 
R.  Co.,  55  Me.  444;  Hfbler  v,  McCartney,  81  Ala.  508;  City  of  Champaign  v. 
Patterson,  50  111.  65;  Bacon  «.  City  of  Boston,  8  Cush.  180;  Hinckly  «.. 
Barnstable,  109  Mass.  127;  Gahagan  o.  B.  &  L.  R.  Co.,  1  Allen,  189;  Bailey 
ij.  N.  H.  &  N.  Co.,  107  Mass.  496.) 

The  duty  rests  upon  a  railroad  company  to  protect  a  child  from  being  in- 
jured by  it,  when  the  child  is  wanting  in  discretion  to  protect  itself. 

A  charge  of  the  court,  in  an  action  for  damages  against  a  railway  comptoy 
for  injury  done  a  child  on  its  turn-table,  that  the  law  does  not  impose  any 
duty  on  the  company  to  lock  or  fasten  its  turn-table,  was 'properly  refused, 
because  fending  to  mislead  the  jury  to  the  belief  that  no  duty  rested  on  the 
company  to  keep  its  turn- table  securely.  Oulf,  Colorado  &  Santa  F6  R.  Co. 
9.  Evansich,  61  Tex.  8. 

Same— Sufficiency  of  Compiaint  on  Demurrer. — A  complaint  against  a  rail- 
road company  stating  that  a  turn-table  belonging  to  it  had  been  left  unpro- 
tected, and  that,  in  consequence,  the  plainti#s  diild,  four  years  of  age,  was. 
injured  by  the  negligence  of  the  servants  of  the  company  in  turning  a  car,  is 
Tidd,  on  demurrer,  to  state  a  cause  of  action.  If  there  was  contributory  neg- 
ligence on  the  part  of  the  child  or  its  parents,  it  is  matter  of  defence.  It 
was  not  necessary  tlmt  all  the  facts  constituting  defendant's  negligence 
should  be  set  out  in  specific  detail.  Clark  v.  Railroad  Co.,  28  Minn.  69;  s.  c, 
2  Am.  &  Eng.  R.  R.  Cas.  240  (Minnesota,  July,  1885);  Ekmano.  Minneapo- 
is  Street  R.  Co.,  24  N.  W.  Repr.  291.) 

Injury  to  Cliitd — Negtect  of  Duty  not  imposed  for  Benefit  oftlie  Cliild. 
'  •:— A  child  four  years  of  age  strayed  across  a  railroad  track  and  fell  into  an 
adjoining  trench.  In  an  action  by  the  child,  who  claimed  that  his  fall  was 
caused  by  the  negligence  of  the  defendant  in  not  fencing  its  track,  it  is  held, 
on  demurrer,  that,  as  to  the  plaintiff,  the  company  was  under  no  obligation 
to  fence  its  track  so  as  to  keep  the  plaintiff  from  crossing  and  going  upon 
the  premises  of  others. 

'*ln  an  action  for  neglect  of  duty,  it  is  not  enough  for  the  plaintiff  to 
show  that  the  defendant  neglected  a  duty,  and  that  he  would  not  have  been 
injured  if  the  duty  had  been  performed ;  but  he  must  also  show  that  the 
duty  was  imposed  for  his  benefit,  or  was  one  which  the  defendant  owed  to 
him  for  his  security  from  the  injury.*'  (Smith  o.  Tripp,  18  R.  1. 152;  O'Don- 
nell  V,  Providence,  etc.,  R.  Co.,  6  R.  I.  211;  Morrissey  v.  Providence  &  W. 
R.  Co.,  1  New  Eng.  Rep.  806.) 

Injury  to  Trespassers — Engineer  not  bound  to  Watch  for — Contribu- 
tion Negligence  of  Eleven -year-old  Boy. — A  railroad  company  does  not  owe  to 
trespassers  upon  its  tracks  such  care  as  to  require  an  engineer  to  watch  out 
for  them.  (Gaynor  o.  Old  Colony  R.  Co.,  100  Mass.  214 ;  Illinois  Cent.  R. 
Co.  V.  Godfrey,  71  111.  500;  McLaren  «.  Indianapolis  &  V.  R.  Co.,  8  Am.  & 
Eng.  R.  R.  Cas.  219;  Baltimore  &  O.  R.  Co.  v.  State,  19  Am.  &  Eng.  R.  R. 
Cas.  83;  Railroad  Co.  v.  Houston,  95  U.  S.  702.) 

While  a  boy  of  eleven  years  of  age  cannot  be  presumed  to  have  the  judg- 
ment of  an  adult,  he  is  presumed  to  know  what  a  railroad  is,  and  the  danger 
of  stopping  to  play  or  lounge  amid  a  net- work  of  tracks.  It  is  negligence 
forsucn  a  ooy  to  go,  and  remain,  where  he  is  in  danger  of  losing  his 
presence  of  mind,  though  an  adult  in  like  circumstances  might  reasonably 
oe  expected  to  govern  himself  with  greater  prudence. 

Where  the  person  injured  is  guilty  of  contributory  negligence,  there  can 
be  no  recovei^,  notwithstanding  the  defendant's  negligence,  if  any,  unless 
its  employees  in  control  of  the  train  which  caused  the  injury  were  guilty  of 
negligence  after  they  became  aware  of  the  deceased'.s  exposure.     (Morris  v. 
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Chicago,  B.  &  L.  R  Co.,  46  Iowa,  29);  Masserv.  Chicago,  R  I.  &  P.  R  Co., 
27  N.  W.  Repr.  (Iowa,  April,  1886)  776. 

Same — Negligence — Liability  for  Injuries  to  Infant. — ^The  plaintiff,  an  in- 
fant of  eight  years  of  age.  in  disobedience  of  his  mother's  commands  and 
the  warnings  of  the  defendant's  serrants  and  of  a  third  person,  jumped  upon 
a  ''shifting"  engine  about  to  move,  took  a  position  where  he  could  not 
be  seen  by  those  m  charse  of  it,  and  remained  until,  becoming  alarmed  at 
the  speed,  he  attempted  to  jump  off,  when  he  received  severe  injuries. 
Baldf  that  the  defendant  company  is  not  liable,  though  no  whistle  was 
blown  or  other  signal  given.  (Sher.  &  Bedf.  Neg.  §  49;  Bailroad  Co. 
e.  Gladnon,  15  Wall.  &1;  Baib^ad  Co.  e.  Stout,  17  Wall.  657;  Whart. 
Keg.  814;  Boland  e.  Bailroad,  86  Mo.  484;  Meeks  e.  Bailroad,  52  Cal. 
602;  Manly  «.  Bailroad,  74  N.  C.  665;  Conley  e.  Bailroad,  98  Pa.  St.  498); 
Murray  e.  Bichmond  A  Danville  R  Co.  (North  Carolina,  Oct.,  1885),  88  Al- 
bany L.  J.  (N.  C.)  92. 

Action  for  Injury  to  Cliild — Variance  between  Declaration  and  Evidence 
— Instruetiontt — An  action  to  recover  damages  for  an  injury  to  a  child  on 
the  ground  of  negligence  of  the  defendant  company's  servants  in  '*  driving 
and  managing  the  train,"  as  stated  in  the  declaration,  is  not  sustained  by 
evidence  tendmg  to  show  that  the  platform  upon  which  the  child  was  stand- 
ing was  improperly  constructed  and  dangerous  to  the  public. 

*^  The  evidence  offered  must  correspond  with  the  allegations,  and  be  con- 
fined to  the  point  in  issue."    1  Greenl.  Ev.  §§  61,  52,1148. 

The  court  below  erred  in  refusing  to  exclude  the  evidence  in  question  and 
in  giving  to  the  jury  an  instruction  based  on  such  evidence.  Instructions 
must  be  within  the  legal  issues.  (Terry  e.  Shively,  64  Ind.  106:  Beebe  e. 
Stutsman,  5  Iowa,  275;  State  e.  Gibbons,  10  Iowa,  118;  Piatt  e.  People,  29 
HI.  72;  Seckel  e.  Scott,  66  III.  107;  Chicago  &  A.  B.  Co.  e.  Mock,  72  III. 
142;  Patterson  e.  Doe,  8  Blackf .  287;  Boardman  «.  Griffin,  52  Ind.  101);  Mur- 
ray «.  Silver  City,  D.  &  P.  B.  Co.,  9  Pacific  Bep.  (N.  M.,  Jan.,  1886)  869. 

Same — Railroad — Personal  Injuries  to  Infant — Trespasser  on  Track. — A 
railroad  is  entitled  to  the  exclusive  use  of  its  tracks,  and  one  who  enters 
thereon  is  a  trespasser,  and  the  road  is  not  bound  to  use  care  to  discover  and 
avert  his  danger,  but  is  liable  only  for  injuries  wantonly  or  maliciously  in- 
flicted on  him.  But  if  the  trespasser  is  an  infant  the  road  is  bound  to  such 
care.  And  one  who  comes  on  tne  track  with  knowledge  of  an  employee  to 
assist  in  the  work  is  still  a  trespasser  unless  the  employee  had  authority  to 
employ  an  assistant.  Kentucky  Central  R  Co.  «.  Ckistineau's  Adm'r,  7  Ken- 
tucky Law  Beptr.  3;  citing  Everhart  v,  Bailroad  Co.,  78  Ind.  292;  Bail- 
road Co.  V.  Harrison,  48  Miss.  112;  Flower  v.  Bailroad  Co.,  69  Pa.  210; 
Degg  e.  Midland  B.  Co.,  1  Hurl.  &  Nor.  778;  Mason  e.  Bailroad  Co.,  27 
Kansas,  84. 

Injury  to  Intoxicated  Trespasser  on  Track. — Bailroad  companies  are  en* 
titled  not  only  to  a  clear  track,  but  to  the  unobstructed  use  of  all  the  means  in- 
dispensable to  the  discharge  of  their  duties.  But  while  the  obligation  of  the 
company  to  a  trespasser  on  its  track  may  not  be  the  same  as  to  passengers, 
employees,  or  other  persons  having  business  with  it  and  whose  presence  there 
is  authorized,  or  even  to  persons  who  were  there  by  its  consent  as  a  favor  or 
gratuity;  still,  one  who  places  himself  upon  its  road,  even  in  violation  of  the 
statute,  does  not  forfeit  all  right  to  have  its  agents  regard  his  personal  se- 
curity or  life,  or  exempt  it  from  liability  for  injury,  if,  by  the  exercise  of 
proper  precaution  on  its  part,  the  casualty  could  have  been  avoided. 

If  a  person  appears  upon  a  railroad  track  in  a  helpless  condition,  and  the 
engineer  and  his  assistants  discover  him  in  time  to  stop  the  train  before 
reaching  him,  but  recklessly,  or  even  incautiously,  neglect  to  do  so,  the 
company  would  be  liable  in  damans,  in  proportion  to  its  own  default  and 
that  of  the  other  party.    There  bemg  no  evidence  to  show  that  the  person 


ACTION  FOB  CAUSING  DEATH— BVIBENCE.  867 

Mlled  was  drunk  or  in  such  condition  of  intoxication  as  to  put  the  engineer 
on  notice  of  the  fact  in  time  to  hare  checked  his  engine,  charges  based  on 
that  hypothesis  were  erroneous.  Savannah,  etc.,  R.  Co.  v.  Stewart,  71  Ga. 
427. 

Same — Contributory  Negligence — When  a  Question  for  tlie  Court — 
Nonsuit. — One  who,  in  a  state  of  intoxication,  lies  down  upon  a  railroad 
track  is  guilty  of  gross  negligence ;  and  if  he  is  injured  by  being  run  over 
by  a  passing  train  the  company  is  not  liable,  unless,  in  the  exercise  of 
reasonable  care  after  the  person  is  discovered  in  his  exposed  position,  it 
could  have  avoided  the  injury. 

Where  a  railroad  company  discovers  a  person  asleep  or  helpless  upon  its 
track,  as  the  presumption  is  that  he  cannot  help  himself,  it  becomes  the 
duty  of  the  company  and  its  employees  to  use  all  reasonable  care  by  stop- 
ping its  train,  so  as  to  prevent  injury  to  one  helpless  to  save  himself  from 
impending  danger.  At  other  places  upon  its  road  where  persons  have  a  right 
to  be,  the  company  is  not  bound,  except  in  behalf  of  its  own  passengers,  to 
watch  for  trespassers  upon  its  track;  but  if  at  any  tiihe  and  at  any  place  it 
discovers  persons  upon  its  road,  apparently  unable  to  protect  themselves 
from  its  passing  trains,  it  becomes  its  bounden  duty  to  use  all  reasonable  care 
and  diligence  to  prevent  their  being  injured;  and,  failing  in  this  duty,  it 
will  become  liable  for  injury  to  such  persons,  although  they  may  have  been 
guilty  of  contributory  negligence,  the  injury  being  in  such  cases  attributed  to 
the  wilful  or  wanton  act  of  the  company  as  the  proximate  cause,  and  not 
to  the  negligence  of  the  injured  party. 

Where  the  question  of  contributory  negligence  is  left  in  doubt  by  the  evi- 
dence, it  should  be  submitted  to  the  jury  under  proper  instructions;  but 
where  the  evidence  is  clear  as  to  the  facts,  the  question  of  contributory  neg- 
ligence is  one  of  law  for  the  court.  Femandes  «.  Sacramento  R.  Co.,  52  Cal. 
45. 

Under  the  rule  as  enunciated  in  Needham«.  S.  F.  &  S.  J.R.  Co.,  87  CaL 
409;  Kline  o.  C.  P.  R  Co.,  Id.  400;  Manumus  f>.  Champion,  40  Id.  121;  Ten- 
nebrock  «.  S.  P.  C.  R.  Co.,  59  Id.  271,  which  is  not  in  conflict  with  the  princi- 

Eles  declared  in  Meeks«.  S.  P.  R.  Co.,  56  Id.  518,  upon  the  facts  as  presented 
y  the  plaintifE  a  nonsuit  should  have  been  grantea,  and  upon  the  verdict  of 
the  jury  a  new  trial  should  have  been  awarded  to  defendant.  Williams  «. 
S.  P.  R.  Co.,  8  West  Coast  Rep.  (Cal.,  Dec,  1885)  542. 

Obligation  to  Trespassers  on  Traclc. — See  Schivier  o.  New  York,  etc,  R 
Co.,  14  Am.  <&  Eng.  R.  R.  Cas.  656,  and  note,  Johnson's  Adm'r  v.  Louisville, 
etc.,  R.  Co.,  13  lb.  623,  and  note. 

Duty  of  Engineer  on  discovering  Person  on  Traclc  In  Helpless  Condi- 
tion.— See  International,  etc,  R  Co.  v.  Smith,  19  Am.  &  Eng.  R  R  Cas.  21, 
and  note;  East  Tenn.,  etc.,  R  Co.  «.  Humphreys,  15  lb.  472,  and  note;  Eeane 
«.  Baltimore,  etc.,  R  Co.,  19  lb.  821,  and  note. 
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Manhattan  B.  Co. 

V, 
SSABLES. 

{Advance  Ccue,  New  York.    March  2,  1886.) 

The  mere  fact  that  the  plaintiff  was  injured  by  having  a  spark  or  cinders 
from  one  of  the  defendant  company's  locomotires  fall  in  his  eye  will  not 
sustain  an  action.  It  must  also  appear  that  the  appliances  used  by  the  de- 
fendant to  prevent  the  escape  of  sparks  and  cinders  were  not  the  best  known, 
that  they  were  unskilfully  made,  or  that  they  were  out  of  repair. 

When  it  appears  that  the  damages  claimed  in  an  action  were  occasioned  by 
one  of  two  causes  for  only  one  of  which  the  defendant  is  responsible,  the 
plaintiff  must  fail  unless  he  shows  by  a  preponderance  of  evidence  that  the 
injury  was  due  to  that  cause. 

Appeal  from  a  Indgment  of  the  general  term  of  the  superior 
court  of  the  city  ot  New  York,  affirming  a  judgment  for  plaintifi 
for  $843.92,  entered  upon  a  verdict,  and  from  an  order  affirming 
an  order  denying  a  motion  to  set  aside  the  verdict  and  an  order 
denying  a  motion  for  a  new  trial. 

The  manner  in  which  the  accident  occurred  is  thus  described  by 
the  plaintiff :  "  On  leaving  Fourteenth  street,  coming  down,  an 
en^ne  of  the  train  left  the  station  at  Fourteenth  street  overhead, 
and  a  cinder  dropped  and  hit  me  in  the  left  eye  and  burned  it." 
"  Q.  What  position  was  the  locomotive  in,  so  far  as  you  were  con- 
cerned, when  yon  received  the  cinder  or  coal  in  your  eye  ?  A. 
Over  my  head.     Q.  Directly  over  your  head  ?    A.  Yes." 

Edwa/rd  S.  Rapallo  for  appellant. 

JET,  Morrison  for  respondent. 

Earl,  J. — There  was  sufficient  evidence  tending  to  show  that  the 
plaintiff's  eye  was  injured  by  a  cinder  lodged  therein ;  that  the 
cinder  came  from  a  locomotive  upon  defendant's  railways,  and  that 
Pacts.  the  plaintiff  was  free  from  contributory  negligence. 

But  there  was  an  utter  failure  of  evidence  to  show  that  the  acci- 
dent occurred  from  any  fault,  negligence,  or  unskilf ulness  on  the 
part  of  the  defendant.  The  defendant  had  the  right  to  operate  its 
railway  over  the  street  by  steam,  and  to  generate  steam  by  the  use 
of  coal,  and  any  damage  necessarily  caused  by  the  careful  and  skil- 


„  f ul  exercise  of  its  lawful  rights  could  impose  no  obliga- 

tion  upon  it.     To  maintain  his  action,  therefore,  the 


SABT  TO  MAIM 
TADf  ACnOR. 


plaintift  was  bound  to  give  evidence  legitimately  tend- 
ing to  show  that  the  damage  to  his  eye  was  caused  in  consequence 
of  some  negligence  or  unskilfulness  char^able  to  the  defendant. 
The  undisputed  evidence  shows  that  all  the  appliances  used  upon 
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defendant's  locomotives  to  prevent  the  escape  of  sparks  and  cinders 
were  skilfully  made  and  were  the  best  known.  There  was  no  evi- 
dence that  any  of  such  appliances  were  defective  or  ont  of  order. 
On  the  contrary,  the  proof  tended  to  show  that  they  were  in  order. 

The  mere  proof  of  the  escape  of  cinders  was  not  safficient,  as  the 
evidence  showed  that  their  escape  could  not  be  avoided,  and  was 
inevitable.  According  to  the  proof,  cinders  from  one  of  defend- 
ant's locomotives  could  come  only  from  the  smoke-stack  or  ash-pan. 
There  is  no  claim  that  the  defendant  is  liable  for  this  accident  if 
the  cinders  came  from  the  smoke-stack ;  but  the  claim  is  that  it 
came  from  the  ash-pan  because  it  was  out  of  repair. 
But  there  was  no  evidence  that  the  ash-pan  was  out  of  buSd^^'"^ 
repair,  or  that  the  cinder  came  from  it.  When  the  fact  "*^'" 
is  that  the  damages  claimed  in  an  action  were  occasioned  by  one  or 
two  causes,  for  one  of  which  the  defendant  is  responsible,  and  for 
the  other  of  which  it  is  not  responsible,  the  plaintiff*  must  fail  if  his 
evidence  does  not  show  that  the  damages  were  produced  by  the 
former  cause.  And  he  must  fail,  also,  if  it  is  just  as  probable  that 
they  were  caused  by  the  one  as  by  the  other,  as  the  plaintiff  is 
bound  to  make  out  his  case  by  the  preponderance  of  evidence.  The 
jury  must  not  be  left  to  mere  conjecture,  and  a  bare  possibility 
that  the  damage  was  caused  in  consequence  of  the  negligence  and 
unskilfulness  of  the  defendant  is  not  sufficient. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
ordered,  costs  to  abide  event. 

All  concur,  except  Danfobth,  J.,  dissenting ;  Bafallo,  J.,  taking 
no  part,  and  Andrews,  J.,  absent. 

Actions  for  Personal  Injuries— When  the  Case  should  not  be  submitted  to 
the  Jury. — In  an  action  to  recover  damages  for  personal  injuries,  if  facts  have 
not  been  shown  from  which  negligence  may  reasonably  be  inferred,  the  case 
should  not  be  submitted  to  the  jury  to  infer  arbitrarily  and  without  evidence 
that  there  was  negligence.  Fouhy  9.  Pa.  R.  Co.,  2  Gent  Sep.  (Pa.,  1886) 
89. 


Orakob  A2n>  Kewabk  Hobse  B.  Co. 

V, 

Wabd. 

(47  New  Jersey  Law  JBeportSj  660.) 

Where  by  the  plaintiff's  evidence  it  appears  that  his  own  negligence  caused 
the  injury  of  which  he  complains,  or  contributed  to  it  in  such  a  way  that 
but  for  such  negligence  he  would  not  have  been  harmed  by  the  defendant's 
negligence,  the  court  should  enter  a  nonsuit.  But  where  the  evidence  leaves 
the  matter  uncertain  the  court  should  submit  the  evidence,  under  proper  in- 
structions to  the  jury. 


860        ORANGE  AND  NSWABK  HORSE  R.  00.  V.  WARD. 

JE.  Q.  Keasbev  for  plaintiff  in  error. 
Charles  Barcherlmg  lot  defendant  in  error. 

Knapp,  J. — ^Thifl  suit  was  brought  by  the  defendant  in  error  to 
recover  compensation  from  the  plaintiff  in  error,  a  horse  railroad 
caotb  ofao.  company,  for  injuries  which  the  defendant  received  in 
«o»-  a  collision  with  a  car  of  the  company,  which  injury 

was  charged  to  the  culpable  negligence  of  the  plaintiff's  servants 
in  managing  the  car.     On  the  tHal,  at  the  close  of  the  case  on  the 

Eart  of  the  plaintiff  below,  the  defendant  below  asked  that  plaintiff 
e  nonsuited,  on  the  ground  that  the  testimony  disclosed  contribu- 
NoHsonr.  tory  negligence  on  the  part  of  the  plaintiff  in  the  man- 

agement of  the  vehicle,  which  he  was  driving.  The  court  denied 
the  motion ;  and  upon  the  refusal  to  nonsuit,  error  is  assigned.  It 
is  also  alleged  for  error  that  there  was  misdirection  in  the  judge's 
charge. 

The  second  ground  was  not  relied  on  in  the  argument,  and  it  is 
sufficient  to  say,  as  to  that,  that  the  law  was  correctly  stated  to  the 
jury  by  the  judge. 

The  only  question,  then,  for  our  consideration  is,  whether  the 
QTmnoK  FOB  j^<lg®9  on  the  evidence  as  it  stood  when  the  plaintiff 
coKMDBBATioH.  yegted  lus  casc,  should  have  granted  the  nonsuit  for 
contributory  negligence  of  the  platntiff,  established  by  his  own 
proofs. 

It  is  unquestionably  the  law  that  if  it  appear  by  plaintiff's  evi- 
dence that  his  own  negligence  caused  tne  injury  of  which  he 
Nonsuit-  complaius,  or  Contributed  to  it  in  such  a  way  that  but 
WHKH  PBom.  f^j.  j|.  tjjg  plaintiff  would  not  have  received  harm  from 
the  defendant's  negligence,  the  court  should  nonsuit,  and  error 
may  be  assigned  upon  its  refusal.  New  Jersey  Express  Co.  v. 
Nichols,  4  Vroom,  434;  Moore  v.  Central  R.  Co.,  4  Zab.  824; 
Telfer  v.  N.  R.  Co.,  1  Vroom,  188 ;  Drake  v.  Mount,  4  Vroom, 
441 ;  Van  Horn  v.  C.  R.,  9  Vroom,  133. 

When  the  evidence  leaves  that  fact  in  uncertainty,  it  is  the  duty 
SAMfr^ms.  of  the  judge  to  submit  the  evidence,  under  proper  in- 
TioH  FOB  juBT.   gtructious,  to  the  jury  for  their  decision. 

I  think  the  case  of  the  plaintiff,  on  the  point  of  contribution, 
presented  such  a  state  of  uncertainty  as  rendered  it  necessary^  for 
the  judge  *to  submit  the  question  as  one  of  fact  to  be  determined 
by  the  jury.  This  he  did,  with  clear  and  precise  instructions  on 
the  law. 

The  plaintiff  gave  evidence  to  prove  that  at  the  time  when  he 
receivea  his  injury  he  was  driving  in  his  wagon  along  one  of  the 
FiioTB.  streets  in  Newark,  and  was  just  before,  ana  at  the  time 

of,  the  collision  using  one  of  the  tracks  of  the  company's  horse 
railroad.  He  was  travelling  at  an  ordinary  gait.  No  car  was  in 
front  of  him  on  the  track  along  which  he  was  passing ;  but  as  he 
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neared  a  spur  of  this  road,  leading  to  one  of  the  car  stations  of  the 
company,  a  car  which  had  been  standing  there  came  oat  suddenly 
from  the  station  on  the  main  track  and  Faced  him.  The  point  was 
whether  in  this  situation  the  best  mode  of  avoiding  collision  was  to 
attempt  to  turn  off  the  track  or  to  urge  his  horse  on  and  thereby  pass 
the  car  before  it  barred  his  way.  Both  vehicles  were  in  motion  tow- 
ards eaeh  other  when  the  plaintiff  saw  the  car.  The  plaintiff  de- 
cided to'  urge  on  his  horse  as  the  safer  means  of  escape,  and 
failed ;  a  foot  more  gained  in  diistance  would  have  saved  him. 

The  contributory  negligence  charged  is  that  he  drove  on  instead 
of  turning  from  the  track. 

Now,  whether  the  safer  and  more  prudent  course  for  the  plain- 
tiff to  pursue  to  avoid  collision  was  to  attempt  getting  off  the  track, 
or  to  quicken  his  speed  and  pass  before  the  car  reached  him,  were 

fuestions  of  fact  to  be  settled  upon  the  evidence  and  by  the  jury, 
think  it  quite  obvious  that  the  judge  could  not  have  determmed, 
legally,  that  one  course  or  the  other  was  demanded  of  the  plaintiff 
in  the  exercise  of  proper  care ;  or  that  driving  on  under  existing 
exigencies  was  legal  negligence. 

The  plaintiff  was  rigntiully  upon  the  track  using  it  in  the  man- 
ner that  he  did,  as  a  part  of  the  public  street.  Coach  Co  v.  C.  H. 
R.  Co.,  6  Stew.  Eq.  267. 

Before  he  was  obliged  to  leave  it  in  submission  to  the  superior 
right  of  use  vested  in  the  compi^ny,  he  was  entitled  to  hotigb  ob  bu^ 
some  notice  or  timely  signal  that  tne  company  then  re-  "^ 
quired  the  track  for  passing  its  car.  The  notification  came  in  the 
presence  of  the  car  itself  coming  suddenly  upon  him  from  a  side 
track,  the  view  of  which  was  somewhat  obstructed  at  the  time. 
That  notice  coming  so  late  put  him  in  a  dangerous  and  perplexing 
position.  Whether,  then,  he  acted  with  reasonable  judgment  or 
negligently,  was  properly  and  necessarily  submitted  to  the  jury. 

It  IS  alleged  for  error  that  the  verdict  was  against  the  chai'ge  of 
the  court,  and  against  the  weight  of  evidence.  These  mattei*s  be- 
long to  the  trial  court,  and  cannot  be  considered  here  in  a  review 
of  this  record. 

There  is  no  error  in  the  judgment,  and  it  should  be  afSrmed. 

Patsbson,  J.,  dissenting. — I  cannot  agree  with  the  conclusions 
reached  in  this  case.  My  reason  is  that  the  facts  and  circumstances 
appear  to  disclose  such  fault  on  the  part  of  the  defendant  in  error  as 
preclude  his  recovering  damans  for  the  injury  sustained.  He  should 
show  a  clean  record,  and  this,  m  my  opinion,  he  has  failed  oostbibutobt 
to  do,  and  that  most  decidedly.  He  was  an  expert  driver  «»»"«■"<»■ 
on  the  street  and  among  horee-cars,  by  his  own  showing,  and  famil- 
iar with  the  location  ox  the  tracks  and  siding  where  the  accident 
occurred.  He  was  going  on  a  downward  grade,  and  saw  the  car 
start.  This  was  full  notice  to  him,  as  mnch  as  the  record  of  a  deed 
is  of  the  existence  of  that  instrument.    Other  special  notice  was 
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not  required.  The  car  came  oat  on  an  upward  grade,  and  over  or 
round  a  curve — elements  of  retarded  motion ;  tne  wagon  was  on  a 
dowuward  grade  and  on  a  straight  track — elements  of  speed.  It 
is  idle  to  attempt  to  show  that  the  car  was  going  as  fast  or  faster 
than  the  wagon.  To  make  out  a  case,  this  had  to  be  shown.  It 
was  necessary,  also,  to  change  the  place  where  Ward  first  said  he 
was  when  he  saw  the  car.  Just  here  was  the  turning-point.  If 
Ward  had  been  where  he  located  the  spot  originally,  a  nonsuit 
must  have  followed.  If  his  wa^on  was  where  the  witness  Billing 
placed  it,  then  that  light  vehicle  travelled  on  a  downward  grade 
and  a  straight,  smooth  iron  track,  with  the  rate  of  speed  accelerated 
by  the  momentum  carried  from  Lawrence  street,  more  slowly  than 
a  heavy,  lumbering  car  proceeding  on  an  upward  grade,  aiound  a 
curved  track,  with  a  momentum  to  acquii*e,  and  under  increased 
friction.  This  is  against  all  ordinary  probability.  It  is  impossible 
simply  that  the  car  could  have  started  from  the  usual  place  on  the 
side  track  and  acquired  as  much  velocity  as  the  light  wagon  run- 
ning down  hill  at  the  rate  of  five  or  six  miles  an  hour.  Ward 
knew  that  the  car  was  entitled  to  the  right  of  way,  and  his  famil- 
iarity and  experience  in  driving  among  cars  and  on  their  tracks  re- 
quired him  to  be  on  his  guard.  An  expert  cannot  plead  the  igno- 
rance that  would  excuse  a  novice  in  the  art.  I  am  satisfied  that 
neglect  and  want  of  proper  care  on  the  part  of  the  defendant  in 
error  were  the  main  causes  of  the  accident,  and  for  that  reason  shall 
vote  to  reverse. 

For  affirmance — Dixon,  Knapp,  Magib,  Reed,  Van  Syokel, 
Bbown,  Clement,  Cole,  MoGbeoob. 

For  reversal — Paterson. 

Contributory  Negligence  generally  a  Matter  for  the  Juryt — See  Mo- 
Dougall,  V,  CentraL  R.  Co.,  12  Am.  &  £ng.  R.  R.  Cas.  148  :  Nehrbas  v,  Cen«> 
tral  Pac.  R.  Co.,  14  lb.  670;  Penna.  R.  Co.  v,  Righter,  2  lb.  220;  Jamison  e. 
B.  J.  &  S.  C.  R.  Co.,  8  lb.  860 ;  Jeffry  v.  Keokuk,  etc.,R.  Co.,  6  lb.'  568 ;  Herbert 
«.  Northern  Pac.  R.  Co.,  8  lb.  85;  Hauser  v.  Chicago,  etc.,  R  Co.,  8  lb, 
500 ;  Nagel  v.  Mo.  Pac  R.  Co. ,  10  lb.  702. 

Injury  to  Child  by  Street  Car— Contributory  Negligence  of  Guardian. — 
A  child  eight  years  of  age,  upon  alighting  from  a  street  car  with  her  grand- 
mother at  a  street  crossing,  was  injured  by  a  passing  car  on  an  adjacent 
track.  It  appeared  that  the  child^s  grandmother  permitted  her  to  pass  out 
joi  the  car  first ;  that  she  did  not  look  in  the  direction  of  the  approaching 
car  until  they  were  on  the  track ;  and  that  the  car  was  passing  the  crossing 
at  a  high  rate  of  speed.  Held,  that  the  case  conclusively  shows  contributory 
negligence  on  the  part  of  the  child's  grandmother;  and  that  although  the 
case  is  not  far  from  the  line  dividing  the  proper  provinces  of  court  and  jury, 
the  court  was  right  in  treating  it  as  one  of  obvious  contributory  negligence. 
The  conditions  attending  the  crossing  of  an  ordinary  steam  railway  are  so 
different  from  those  at  a  city  street  crossing  that  conduct  which  may  be 
deemed  requisite  in  the  one  case  is  not  necessarily  the  measure  of  prudence 
in  the  other.  Rules  of  conduct  cannot  generally  be  formulated  by  the  strict 
application  of  which  questions  of  negligence  can  be  determined,  since  the 
psculiar  and  ever-varying  circumstances  of  the  case  are  to  be  considered  in 
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estixQatiiig  the  required  measure  of  comm'^tn  prudence.  But  it  is  safe  to  say 
that  since  the  dangers  to  which  one  would  be  exposed  who  should  attempt 
to  cross  a  horse-car  track,  regardless  of  his  hirroundings,  are  within  the  com- 
mon knowledge  of  men,  the  law  has  regard  to  them,  and  exacts  a  reasonable 
degree  of  caution  to  avoid  such  dangers.  It  would  be  negligence  for  one  to 
unnecessarily  place  himself  in  the  midst  of  those  dangers  without  having 
paid  any  attention  to  the  presence  or  the  imminence  of  them.  Reed  v,  Min- 
neapolis St.  R.  Co.,  27  N.  W.  Rep.  (Minn.,  March,  1886)  77,  citing  Barker  «. 
Savage,  45  N.  Y.  191;  Kelly  v.  Hendrie,  26  Mich.  255. 

Injury  to  Boy  while  Stealing  Ride  on  Horse-car— Liability  of  Defendant! — 
A  boy  jumped  on  the  front  platform  of  a  horse-car  to  *^  steal  a  ride"  with- 
out the  knowledge  or  consent  of  the  driver,  and  was  killed  in  juniping  oft 
while  the  car  was  in  motion  and  while  the  driver,  who  also  acted  as  con- 
ductor, was  looking  after  another  boy  on  the  rear  platform.  Hdd,  that  the 
defendant  company  is  not  liable.  Clutzbeher  «.  Union  Passenger  R.  Co.,  1 
Cent.  Rep.  Pa.  629. 

injury  of  Passenger  while  Assisting  Driver  of  Street  Car— Liability  of  the 
Company. — The  plaintiff,  while  a  passenger  on  a  street  car  on  a  single  track, 
at  the  request  of  the  driver,  assisted  in  pushing  the  car  back  to  a  side  track 
in  order  to  let  a  car  ^oing  in  the  opposite  direction  pass.  While  so  engaged, 
without  fault  on  his  part,  he  was  injured  through  the  negligence  of  the 
driver  of  the  passing  car.  Held — 1.  The  plaintifE  did  not  engage  in  the  ser- 
vice of  defendant  as  a  mere  volunteer.  8.  Under  the  circumstances,  the 
plaintiff  cannot  be  considered  as  a  fellow-servant  with  the  driver  of  the 
south-bound  car.  8.  In  the  case  stated,  the  doctrine  of  retpcndeat  superior 
applies.    Mclntire  Street  R.  Co.  v.  Bolton,  48  Ohio  St.  224. 

Action  to  Recover  for  Killing  of  a  Drunlcen  Man  by  Street  Car — When 
Contributory  Negligence  is  no  Defence. — The  plaintiff^s  husband,  when  in- 
toxicated, lay  or  fell  down  on  the  defendant  company^s  tvack,  where  he  was 
run  over  and  killed  by  a  street  car  early  in  the  night.  It  appeared  that  the 
driver  saw  an  object  in  time  to  have  stopped  his  car,  but  did  not  take  the 
trouble  to  determine  what  it  was,  testifying  that  he  thought  it  was  a  bundle 
of  hay  or  a  sack  of  oats.  Eeld,  that  when  the  negligence  of  the  defendant, 
which  contributes  directly  to  cause  the  injury,  occurs  after  the  danger,  in 
which  the  injured  party  has  placed  himself  by  his  own  negligence,  is,  or  by 
the  exercise  of  reasonable  care,  may  be  discovered  by  the  de&ndant  in  time 
to  avert  the  injury,  the  defendant  is  liable,  however  gross  the  negligence  of 
the  injured  party  may  have  been  in  placing  himself  in  a  position  of  danger. 
Citizens'  R  Co.  v.  Werner,  81  Mo.  368 ;  citing  Isabel «.  Railroad  Co.,  60  Mo. 
475;  Harlan  v.  Railroad  Co.,  65  Mo.  26;  Zimmerman  v.  Railroad  Co.,  71  Mo. 
484;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  191;  Frick  «.  Railroad  Co.,  75  Mo. 
61;  Kelly©.  Railroad  Co.,  "i^  Ma  -14(^;  b.-c:,-18  Am.  &Eng.  R.  R.  Cas. 
688. 

Duty  of  Street  Railroad  Company  to  have  Drivers  watch  for  People  on 
its  Trades  to  prevent  Collisions— Malcing  Change — Injury  to  Child — Special 
Verdict — Inconsistent  Findings. — Some  of  the  findings  cannot  be  stricken 
from  a  special  verdict,  merely  because  they  are  inconsistent  with  other  find- 
ings. 

It  is  the  first  and  highest  duty  which  a  street  railroad  company  owes  to 
the  public  to  take  all  reasonable  precautions  to  avoid  accidents.  To  this 
end  it  should  make  it  the  imperative  duty  of  its  drivers,  when  the  cars  are 
moving,  to  keep  constant  watch  of  the  track,  and  of  people  approaching  it, 
for  the  purpose  of  avoiding  collision.  This  is  especially  necessary  to  protect 
life  and  limb  in  densely  populated  portions  of  its  route,  where  chiloren  of 
tender  years,  as  well  as  adults,  are  liable  to  be  upon  the  tracks.  The  com- 
pany should  not  impose  any  other  duty  upon  its  drivers  which  will  materially 
int^ere  with  a  proper  performance  by  them  of  this  primary  and  indispen- 
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sable  obliffation.  If  it  does,  and  injary  results  which  otherwise  would  hare 
been  avoided,  it  is  negligence  of  the  company.  Hence,  if  the  driyer  would 
have  seen  the  child  approaching  the  car  in  time  to  have  stopped  the  car  be- 
fore she  reached  it,  had  he  been  looking  along  the  track  and  watching  against 
danger,  it  is  no  valid  excuse  for  not  looking  in  time  that  he  was  making 
chance  for  a  passenger.  Neither  is  it  enough  that  he  did  all  he  could  to  save 
the  child  after  he  saw  her.  Milwaukee  City  R.  Co.  v.  Dahl,  27  N.  W.  Rep. 
(Wis.,  Feb.,  1886)  185. 

Speciai  Verdict  to  be  limited  to  FactSi  the  Application  of  the  Law  being 
for  the  Court — Boarding  Moving  Street  Car — Negligence — Company  Liable 
fon — la  framing  and  returning  a  special  verdict,  the  whole  duty  of  the  juiy 
is  discharged  when  they  have  found  and  set  forth,  in  an  orderly  and  intelli- 
gible manner,  all  the  principal  facts,  which  were  proven  within  the  issues 
submitted  to  them.  (Citing  V.  P.  C.  &  St.  L,  R.  Co. «.  8pencer,  96  Ind.  186; 
I.  P.  &  C.  R  Co.  V.  Bush,  101  Ind.  682.) 

When  the  jury  find  and  return  facts  in  a  special  verdict,  it  must  then  be 
considered  that  the  facts  in  that  case  are  no  longer  in  dispute,  and  it  is  for 
the  court  to  determine  whether,  in  law,  the  facts  found  establish  negligence 
on  the  part  of  the  party  to  whom  it  has  been  imputed. 

The  plaintiff,  desiring  to  take  a  street  car,  signalled  one  which  was  approach- 
ing rapidly.  The  car  was  slackened,  so  that,  when  the  rear  end  came  opposite 
the  crossing,  it  was  moving  slowly,  as  usual  when  receiving  male  passengers. 
While  the  plaintiff  was  attempting  to  enter  the  car  by  the  rear  aoor  it  was 
suddenly  '*  jerked"  forward,  and  he  was  thrown  to  the  ground  and  thereby 
injured.  HM,  that  the  company  was  guilty  of  negligence  and  liable  for  the 
injury. 

It  was  not  negligence  in  the  plaintiff  to  attempt  to  get  on  the  car  while  so 
in  motion.  He  had  a  right  to  rely  upon  the  watchfulness  and  care  which  it 
was  the  driver's  duty  to  bestow  toward  persons  taking  passage  under  the  cir- 
cumstances.   (Citing  Chicago  City  R.  Co.  v,  Mumford,  97  lU.  560.) 

The  rules  applicable  to  persons  getting  on  and  off  cars  operated  by  steam 
are  not  to  be  applied  in  all  their  rigor  to  street  railways  operated  by  horse 
power.  A  person  having  the  free  use  of  his  faculties  and  limbs,  and  having 
ffiven  proper  notice  of  his  desire  to  be  taken  up,  the  car  having  slackened  up 
m  the  usual  manner,  it  is  not  neglieence  for  him  to  attempt  to  get  on  while 
it  is  moving  slowly.  Connor  e.  Citizens*  Street  R.  Co.  (Ind.,  1886),  2  West. 
Rep.  625;  citing  Murphy  «.  Union  R.  Co.,  118  Mass.  228;  Wyatt  «.  Citi- 
eens'  R.  Co.,  55  Mo.  485;  Thomp.  Car,  448,  444. 
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V. 

Traill  Couwtt. 

(115  UniM  States  Supreme  Oowrty  600.) 

The  provisions  in  the  act  of  July  17,  1870,  16  Stat.  291  (on  page  806), 
that  the  lands  granted  to  the  Northern  Pacific  R  Co.  by  the  act  of  July  2, 
1864,  13  Stat.  365,  shall  not  be  conveyed  to  the  company  or  any  party  enti- 
tled thereto,  *' until  there  shall  first  be  paid  into  the  treasury  of  the  united 
States  the  cost  of  surveying,  selecting,  and  conveying  the  same  by  the  com- 
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pany  or  party  in  interest,"  exempts  these  lands  from  State  or  Territorial 
taxation  until  such  payment  is  made  into  the  treasury. 

The  Northern  Pacific  R.  Co.  has  acquired  no  equitable  interest  in  the  landa 
so  granted  to  it,  by  reason  of  completing  its  road  and  thus  earning  the 
granted  lands,  which  is  subject  to  State  or  Territorial  taxation  before  such 
payment  is  made  into  the  treasury  of  the  United  States. 

When  an  act  granting  public  lands  to  aid  in  the  construction  of  a  railroad 
proyides  that  patents  shall  issue  from  time  to  time,  as  sections  of  the  road 
are  completed,  but  reserves  to  Congress  the  right  at  any  time  *'to  add  to, 
alter,  amend,  or  repeal  this  act,*'  '*  having  due  regard  for  the  rights  of  the 
company,"  Congress  may,  without  violating  the  Constitution  of  the  United 
States,  by  subsequent  act  passed  before  any  of  the  road  is  constructed,  or 
any  of  the  land  earned,  rec^uire  the  cost  of  surveying,  selecting,  and  con- 
veying the  land  to  be  paid  into  the  treasury  of  the  United  States  before  the 
conveyance  of  the  granted  lands  to  any  party  entitled  thereto. 

The  principles  on  which  Rulway  Co.  v.  Ftescott,  16  Wall.  608,  and  Bail- 
way  Co.  V.  McShane,  22  WalL  444,  were  decided,  are  restated,  so  far  as  they 
are  applied  to  this  case. 

Suit  to  eDJoin  the  collection  of  taxes,  levied  npon  lands  of 
plaintiff  in  error.  A  jnry  being  waived,  the  conrt  made  a  finding 
of  facta  of  which  the  following  are  the  material  ones,  in  view  of 
the  opinion  of  the  conrt : 

First.  That  tlie  plaintiff  is  a  corporation  duly  organized  and 
existing  nnder  that  certain  act  of  Congress,  approved  July  2, 1864, 
entitled  ^^An  act  granting  land  to  aid  in  tne  oonstmction  of  a 
railroad  and  telegraph  line  from  Lake  Superior  to  Piiget  Sound, 
on  the  Pacific  coast,  by  the  northern  rente,  and  under  those  certain 
subsequent  acts  and  joint  resolutions  of  Oongress  relating  to  the 
same  subject-matter.'' 

Second.  That  in  and  by  the  said  act  of  July  2, 1864,  among 
other  things  it  is  provided  as  follows : 

^'And  be  it  further  enacted,  That  there  be,  and  hereby  is,  granted 
to  the  Northern  Pacific  R.  Co.,  its  successors  and  assigns,  for  the 
purpose  of  aiding  in  the  construction  of  said  railroad  and  tele- 

fraph  line,  .  •  .  alternate  sections  of  public  land,  not  mineral, 
esipiated  by  odd  numbers,  to  the  amount  of  twenty  alternate 
sections  per  mile  on  each  side  of  said  railroad  line  as  said  company 
may  adopt,  through  the  territory  of  the  United  States,  and  ten 
alternate  sections  of  land  per  mile  on  each  side  of  said  railroad 
whenever  it  passes  through  any  State,"  etc  Then  follow  the 
conditions  subsequent  to  be  performed  by  the  said  railroad  com- 
panv  to  give  it  a  complete  title  to  the  said  lands,  and  to  a  patent 
as  the  evidence  of  such  title. 

Section  20  is  as  follows :  ^^And  be  it  further  enacted.  That  the 
better  to  accomplish  the  object  of  this  act,  namely,  to  promote  the 
public  interest  and  welfare  by  the  construction  of  said  railroad 
and  telegraph  line,  and  keeping  the  same  in  working  order,  and  to 
secure  to  the  government  at  all  times  (but  particularly  in  time  of 
war)  the  use  and  benefits  of  the  same  for  postal,  military,  and 
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other  pnrpoees,  Congress  may  at  any  time,  having  dne  regard  for 
the  rights  of  said  Northern  Pacific  B.  Co.,  add  to,  alter,  amend, 
or  repeal  this  act." 

By  an  act.  of  Congress  approved  July  15, 1870,  among  other 
thin^  appropriating  money  for  the  survey  of  the  public  lands 
within  tne  limits  of  the  land  grant  of  the  Northern  Pacific  R. 
Co.,  it  isprovided  ^^  that  before  any  land  granted  to  said  company 
by  the  iJnited  States  shall  be  conveyed  to  any  party  entitled 
thereto  under  any  of  the  acts  incorporating  or  relating  to  said 
company,  there  shall  first  be  paid  into  the  treasury  of  the  United 
States  the  cost  of  surveying,  selecting,  and  conveying  the  same  by 
the  said  company  or  party  in  interest."' 

Third.  That  under  and  in  pursuance  of  said  several  acts  and  reso- 
lutions of  Congress  the  plaintiff  has  built  and  caused  to  be  built  and 
put  in  operation  a  continuous  line  of  railroad  and  telegraph,  ex- 
tending from  the  waters  of  Lake  Superior,  at  Duluth,  in  the  State 
of  Minnesota,  westerly,  across  the  said  State  and  across  the  Terri- 
tory of  Dakota,  to  and  beyond  the  Missouri  Hiver,  and  of  the 
character  and  materials  specified  in  the  said  acts ;  and  everything 
has  been  done  by  the  said  railroad  company  required  by  the  terms 
of  the  grant,  to  enable  the  said  company  to  acquire  a  complete  and 
perfect  title  to  the  lands  in  controversy  in  this  action,  except  as 
respects  the  payment  of  the  costs  of  survey,  etc.,  required  by  the 
act  of  July  15,  1870,  above  mentioned.  AH  that  part  of  the  said 
railroad  within  the  Territory  of  Dakota  has  been  located  and  built 
since  July  15,  1870.  The  government  of  the  United  States,  since 
the  passage  of  the  said  act  of  Congress  of  July  15,  1870,  has  caused 
the  lands  described  in  the  complaint  to  be  surveyed  at  its  own  ex- 

?ense,  no  part  of  which  has  ever  been  repaid  it  by  said  company, 
'he  patents  for  the  said  lands  described  in  the  complaint,  or  any 
of  them,  have  never  been  issued  to  the  said  railroad  company,  or 
to  any  person  for  said  company,  and  the  government  refuses  to 
issue  said  patents  until  the  payment  for  survey  and  selecting  the 
said  lands,  as  above  mentioned,  and  required  by  said  law  of  1870, 
has  been  made. 

Fourth.  That  the  lands  mentioned  and  described  in  the  schedule 
annexed  to  the  plaintiff's  complaint,  and  made  a  part  thereof,  were^ 
at  the  time  said  acts  were  passed,  and  the  said  railroad  located 
through  the  Territory  of  DaKota,  a  part  of  the  public  domain  of 
the  Imited  States,  and  not  any  part  of  the  right  of  way  mentioned 
in  said  act,  and  had  never  been  sold,  reserved,  granted,  or  other- 
wise appropriated,  except  as  above  mentioned,  and  were  free  of 
pre-emption  and  other  rights,  and  were  situated  within  a  distance 
of  forty  miles  of  the  line  of  the  plaintiff's  said  railroad. 

Fifth.  That  in  the  year  1880  the  officers  of  the  said  county 
of  Traill,  authorized  by  the  laws  of  this  Territory  to  assess  prop- 
erty therein  for  the  purposes  of  taxation  and  to  levy  taxes  therein, 
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aflsessed  and  levied  taxes  npon  said  land  for  that  year  amounting 
in  the  aggregate  to  about  the  sum  of  $2000,  all  of  which  remain 
unpaid,  and  which  the  plaintiff  refused,  and  still  refuses,  to  pay ; 
ana  the  defendant,  Iver  L.  Kockne,  who  is  county  treasurer  of  said 
county  of  Traill,  did  advertise  and  give  public  notice  that  on  a 
certain  day  and  place,  to  wit,  on  thenrst  Monday  in  October,  1881, 
]ie  would  sell  the  said  lands  according  to  law,  for  the  non-payment 
of  the  said  taxes,  and  for  the  collection  of  the  same. 

Judgment  for  defendant,  which  was  affirmed  on  appeal  in  the 
Supreme  Court  of  the  Territory.  Plaintiff  below  appealed  to  this 
court. 

W.  P.  Clough  for  appellant. 
^.  8.  WUkenson^  Muler  and  Oreene  for  appellee. 


Mn.LEB,  J. — This  is  an  appeal  from  a  decree  of  the  Supreme 
Court  of  tlie  Territory  of  Da&ota. 

A  suit  was  brought  by  the  appellant,  in  the  District  Court  of 
Traill  County,  for  the  purpose  of  enjoining  the  authorities  of  that 
county  from  enforcing  the  collection  of  taxes  assessed  facts. 

on  lands  of  the  company,  on  the  ground  that,  by  law  and  the  acts 
of  Congress  to  be  hereafter  considered,  they  were  not  subject  to 
taxation.  The  District  Court  made  a  finding  of  the  facts  in  the 
case,  on  which  it  declared  the  law  to  be  for  the  defendant,  and  dis- 
missed the  bill.  On  appeal  to  the  Supreme  Court  of  the  Territory, 
the  case  was  twice  argued,  and,  though  the  membership  of  that 
court  was  changed  by  the  substitution  of  two  new  judges  for  two 
retiring  judges  between  the  two  hearings,  the  court  was,  in  each 
instance,  equally  divided,  and  the  judgment  it  rendered  of  affirm- 
ance had  but  the  assent  of  two  judges  out  of  the  six  who  had  heard 
it  argued. 

The  railroad  company  claims  that  the  lands  in  question  are  not 
taxable  under  the  decisions  of  this  court  in  the  cases  of  the  Railway 
Co.  V.  Prescott,  16  Wall.  603,  and  Railway  Co.  v.  taxatioh  of 
McShane,  22  Wall.  444.  JSJST^^^ 

In  those  cases  taxes  levied  on  lands  granted  by  Congress  to  aid 
in  building  the  roads  were  held  to  be  void  by  reason  of  the  fact 
that  neither  the  companies,  nor  any  one  for  them,  had  paid  to  the 
United  States  the  costs  of  surveving  those  lands  by  the  government. 
The  taxes  in  the  first  case  haa  been  levied  by  authorities  of  the 
State,  under  the  laws  of  Kansas,  and  in  the  second  by  like  authori- 
ties of  the  State  of  Nebraska. 

These  lands  had  ori^nally  been  granted  to  the  Union  Pacific  R. 
Co.  and  other  companies,  to  aid  in  ouilding  a  road  from  the  Iowa 
State  line  to  the  Pacific  Ocean,  by  an  act  of  Congress  approved 
July  1,  1862.  The  company  to  wnich  the  grant  was  made  for  the 
branch  of  the  road  in  Kansas  was  already  in  existence,  and  the 
company  which  received  the  grant  to  build  the  main  road,  namely. 
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the  Union  Pacific  H.  Co.,  was  chartered  by  this  act,  and  the  cor<- 
poratora  immediately  organized  under  it.  In  the  year  1864,  July 
2,  Congress,  by  an  amendatory  act,  made  additional  grants  to  the 
companies,  and  made  several  changes  in  the  charter  or  original  act, 
one  of  which,  found  in  §  21,  reads  as  follows : 

'^  That  before  any  land  granted  by  this  act  shall  be  conveyed  to 
any  company  or  party  entitled  thereto,  .  .  .  there  shall  first  be 
paid  into  the  Treasury  of  the  United  States  the  cost  of  surveying, 
selecting,  and  conveying  the  same,  by  the  said  company  or  party  in 
interest,  as  the  titles  shall  be  required  by  said  company."  13  Stat. 
366. 

In  the  case  of  Railway  Co.  v.  Prescott,  which  was  a  writ  of  error 
to  the  Supreme  Court  of  Kansas,  this  court  held  these  lands  could 
not  be  assessed  and  sold  for  taxes  under  State  laws  until  this 
cost  of  surveying  them  was  paid  to  the  United  States,  because  the 
government  retained  the  legal  title  to  the  same  to  compel  this  pay- 
meat.    The  case  was  decided  in  1872. 

In  1874  the  case  of  the  Railway  Co.  v.  McShane  came  before  us, 
involving  the  same  question,  and  because  it  also  involved  some 
other  pomts  decided  in  Railway  Co.  v.  Prescott,  which  the  court 
reconsidered  and  overruled,  it  necessarily  received  full  considera- 
tion, the  result  of  which  was  to  reaflSj*m  the  proposition  that,  until 
the  United  States  was  reimbursed  for  the  expenses  of  the  survey  of 
those  lands,  they  were  not  subject  to  State  taxation. 

By  an  act  approved  also  July  2,  1864,  13  Stat.  365,  Congress 
NoMssBH  passed  a  law  chartering  the  Northern  Pacific  R.  Co.  to 
pa^tolaho  construct  a  road  from  Lake  Superior  to  Puget's  Sound, 
^^'  on  the  Pacific  coast,  by  the  northern  route,  and  made  a 
munificent  grant  of  the  public  lands  to  aid  in  this  construction. 
The  terms  of  the  grant  and  its  conditions  were  much  the  same  as 
the  original  grant  of  1862  to  the  Union  Pacific  Co.  and  its  branches. 
It  contained  the  following  provision : 

^^  Sec.  20.  And  be  it  further  enacted.  That  the  better  to  accom- 
plish the  object  of  this  act,  namely,  to  promote  the  public  interest 
and  welfare  by  the  construction  of  said  railroad  and  telegraph  line, 
and  keeping  the  same  in  working  order,  and  to  secure  to  tne  gov- 
ernment at  all  times  fbut  particularly  in  time  of  war)  the  use  and 
benefits  of  the  same  tor  postal,  military,  and  other  purposes,  Con- 

fress  may  at  any  time,  having  due  regard  for  the  rigiits  of  said 
Torthern  Pacific  R.  Co.,  add  to,  alter,  amend,  or  repeal  this  act." 
p.  372. 

And  in  1870,  when  making  the  appropriation  for  the  survey  of 
these  lands  within  the  limit  of  the  grant  to  the  Northern  Pacific 
R.  Co.,  Congress  added  this  proviso:  "That  before  any  land 
granted  to  said  company  by  the  united  States  shall  be  conveyed  to 
any  party  entitled  thereto  under  any  of  the  acts  incorporating  or 
relating  to  said  company,  there  shall  first  be  paid  into  the  Treasury 
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of  the  United  States  the  cost  of  surveying,  selecting,  and  convey- 
ing the  same  by  the  said  company  or  party  in  interest."  16  Stat. 
805.  It  will  be  seen  that  this  lan^ua^  is  almost  identical  with 
§21  of  the  act  of  1864  concerning  the  lands  granted  to  the  Union 
JPacific  Co.,  which  was  construed  in  Bailwav  Co.  v.  Prescott  and 
in  Bailwav  Co.  v.  McShane.  As  the  principle  of  the  exemption  of 
these  lands  from  taxation  until  the  costs  oi  surveying  them  were 
paid  received  the  full  consideration  of  the  court  in  two  cases  argued 
and  decided  two  years  apart,  and  as  it  received  the  unanimous  ap- 
proval of  the  court,  it  must  govern  the  present  case,  unless  a  dis- 
tinction  can  be  shown. 

Such  distinction  is  relied  on,  and  has  received  the  support  of  a 
decision  of  the  Supreme  Court  of  Minnesota  in  the  case  of  Cass 
County  V.  Morrison,  28  Minn.  257.  It  is  there  held  that  the  com- 
pany, naving  built  its  road  and  earned  the  lands,  had  thereby  ac- 
quired a  complete  equitable  title,  with  right  to  demand  a  patent, 
though  the  costs  of  survey  had  not  been  paid,  and  this  equitable 
title  was  subject  to  taxation.  It  was  also  held  that,  because  the 
requirement  to  pay  these  costs  was  made  in  1870,  six  years  after 
the  ori^nal  grant,  it  was  void  as  an  unconstitutional  exercise  of 
power  by  Congress. 

But  we  thiuK  that  the  clause  authorizing  Congress  '^  to  add  to, 
alter,  amend,  or  repeal  the  act  of  1864,'' clearly  conferred  this 
power  on  Congress,  especially  when  exercised,  as  in  this  instance, 
Defore  the  company  had  built  a  mile  of  road,  or  earned  an  acre  of 
land,  or  in'  any  other  manner  secured  an  equitable  right  to  the 
lands.    Sinking-fund  Cases,  99  U.  S.  700,  719. 

But  this  verv  question,  in  a  little  different  form,  was  raised  and 
decided  in  Badway  Co.  v.  Prescott,  16  Wall.  603.  In  that  case 
the  original  grant,  made  in  1862,  contained  no  provision  about  the 
payment  of  the  costs  of  survey.  The  act  of  1864,  which  did  con- 
tain this  provision,  added  very  largely  to  the  area  of  the  land 
granted  by  the  act  of  1862,  and  the  opening  sentences  of  the 
opinion  state  the  proposition  whether  tne  requirement  that  the 
costs  of  surveying  must  be  paid  before  the  patent  shall  issue  covers 
all  of  both  grants  or  only  that  of  1864,  and  it  is  held  that  it  covers 
both.  We  think  this  governs  the  present  case.  Independently  of 
the  clause  of  the  act  of  1864  authorizing  amendments,  LAMDuinABinD 
additions,  and  repeals,  we  think  that,  until  the  lands  ^Sm'of  cot- 
were  earned,  and  other  acts  that  the  law  demanded  that  ^"""^ 
the  company  should  do  had  been  done,  it  had  no  such  right  in  the 
lands  as  would  prevent  Congress  from  passing  a  remedial  provision 
so  eminently  just  as  the  one  under  consideration. 

A^ain,  it  is  said  that,  since  the  road  was  built  before  this  tax 
was  levied  and  the  company  had  earned  the  land,  its  equitable  title 
was  complete,  and,  according  to  the  decisions  of  this  court,  it  was 
subject  to  taxation. 

85  A.  &  £.  R  Gas.— 24 
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The  same  point  was  nrged  in  Railway  Co.  v,  Preacott. "  Bnt  the 
court  said  that  "  this  doctrine  was  not  only  applicable  to  cases 
where  the  right  to  the  patent  is  complete,  the  equitable  title  fully 
vested,  without  anything  more  to  be  paid  or  any  act  to  be  done 
going  to  the  foundation  of  the  right."  But  it  added,  in  that  case, 
that  two  important  acts  remained  to  be  done,  the  failure  to  do 
which  might  wholly  defeat  the  company's  title.  One  of  these  was 
payment  of  the  costs  of  surveying. 

it  may  be  well  to  restate  the  grounds  on  which  this  decision 
rests. 

The  United  States  made  a  magnificent  grant  to  this  company  of 
lands  equal  in  quantity  to  forty  or  fifty  thousand  square  miles,  an 
orouim  vob  &i*6&  &8  large  as  an  average  State  of  the  Union.  It 
DBcinoir.  thought  Dropcr  to  require  of  the  grantee  the  payment 

of  the  costs  of  makmg  the  surveys  necessary  to  the  location  and 
ascertainment  of  these  lands.  To  secure  the  payment  of  those  ex- 
penses, it  decided  to  retain  the  legal  title  in  its  own  hands  until 
they  were  P&id.  The  government  was,  as  to  these  costs,  in  the 
condition  oi  a  trustee  in  a  conveyance  to  secure  payment  of  money. 
But  if  the  land  was  liable  to  be  sold  for  taxes  due  to  State,  Terri- 
torial, or  county  organizations,  this  security  would  be  easily  lost. 

No  sale  of  land  for  taxes,  no  taxes  can  be  assessed  on  any  prop- 
erty, but  by  virtue  of  the  soyereign  authority  in  whose  jurisdiction 
it  is  done.  If  not  assessed  by  direct  act  of  the  legislature  itself,  it 
must,  to  be  valid,  be  done  under  authority  of  a  law  enacted  by 
such  legislature.  A  valid  sale,  therefore,  for  taxes,  being  the 
highest  exercise  of  soyereign  power  of  the  State,  must  carry  the 
title  to  the  property  sold,  and  if  it  does  not  do  this,  it  is  because 
the  assessment  is  void. 

It  follows  that  if  the  assessment  of  these  taxes  is  valid  and  the 
proceedings  well  conducted,  the  sale  confers  a  title  paramount  to 
all  others,  and  thereby  destroys  the  lien  of  the  United  States  for 
the  costs  of  suryeyiuff  these  lands.  If,  on  the  other  hand,  the  sale 
would  not  confer  such  a  title,  it  is  because  there  exists  no  authority 
to  make  it 

At  all  eyents,  the  holder  of  the  equitable  title  to  these  lands  has 
a  ri^t  to  prevent  a  sale  which  would  haye  the  e£Eect  of  impeding 
the  u  niteo  States  in  the  assertion  of  the  right  to  them  until  these 
costs  are  paid. 

We  are  aware  of  the  use  being  made  of  this  principle  by  the 
companies,  who,  having  earned  the  lands,  neglect  to  pay  these 
costs  in  order  to  prevent  taxation.  The  remedy  lies  with  Cion«*esB 
and  is  of  easy  application.  If  that  body  will  take  steps  to  enforce 
its  lien  for  these  costs  of  survey,  by  sale  of  the  lands  or  by  forfeit- 
ure of  the  title,  the  Treasury  of  tiie  United  States  would  soon  be  re- 
imbursed for  its  expenses  m  making  the  surveys,  and  tlie  States 
and  Territories  in  which  the  lands  lay  be  remitted  to  their  appro- 
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priate  rights  of  taxation.    The  courts  cau  do  do  more  than  declare 
the  law  as  it  exists. 

The  decree  of  the  supreme  court  of  the  Territory  of  Dakota  is 
revel'sed,  and  the  cause  remanded,  with  directions  to  cause  a  decree 
to  be  entered  perpetually  enjoining  the  treasurer  of  Traill  county 
iroxn  any  further  proceedings  to  collect  the  taxes  in  the  bill  men- 
tioned. 

Attaching  Conditiori  precedent  after  granting  Land.— See  Caas  €k>.  v. 
Certain  Lands,  5  Am.  &  Bug.  R.  B.  Cas.  404. 


Owes 
St.  Louis  and  San  Fbanoisoo  R 

(88  Mis90uriy  454.) 

A  railroad  oorporation  organized  under  the  laws  of  this  State,  Bubsequent 
to  the  going  into  effect  of  the  present  constitution,  and  the  laws  passed 
thereunder  classifying  and  regulating  the  charges  of  railroads  for  carnage  of 
freight,  is  subject  to  the  proYisions  of  such  constitution  and  laws.  It  can- 
not claim  exemption  therefrom  on  the  ground  that  it  has  purchased  the 
privileges  and  franchises  of  a  railroad  corporation  whose  existence  antedates 
that  of  the  constitution  and  said  laws. 

Under  the  evidence  in  this  case,  TuHd,  the  defendant  in  its  transaction 
with  plaintiff  did  not  violate  the  law  (R.  S.,  §§  838,  884,  835)  regulating 
charges  for  carrying  freight. 

Appeal  from  Dallas  Circuit  Court.    Beversed. 

John  O^Day  for  appellant. 

Ih/eTj  Zee  <&  JSUis  and  J.  P.  Nixon  for  respondent. 

HsNBT,  J. — This  suit  is  for  the  recovery  of  penalties  for  over- 
charges, dleged  to  have  been  made  and  receivea  by  defendant  of 
plaintiff,  on  contracts  for  through  shipments  of  freight  facts. 

from  Lebanon,  a  station  on  defendant's  road,  to  St.  Louis,  the 
eastern  terminus  of  the  Missouri  Pacific  H.,  and  from  Lebanon  to 
Pacific,  a  station  of  the  Missouri  Pacific  R.  The  defendant's  road 
ran  from  its  southern  terminus,  through  Lebanon  to  Pacific. 

By  section  833  Revised  Statutes,  freight  is  classified,  and  by 
section  834,  freight  charges  are  reflated.  The  freight  shipped 
by  plaintiff  belonged  to  class  '^  D/^  which  comprises  all  grain  in 
car  loads.  Section  835  imposes  a  penalty  lor  making  over- 
charges.   Plaintiff  had  a  judgment  from  which  defendant  has 
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appealed,  and  contends  that  the  forgoing  provisions  of  the  law  do- 
not  apply  to  it,  because  it  acqnired  bj  purchase  the  right  of  the 
Atlantic  &  Pacific  R.  Co.,  a  corporation  organized  under  an  act  of 
the  Congress  of  the  United  States,  and  also,  by  the  same  purchase,, 
the  ri^ht  of  the  S.  W.  Branch  of  the  Padfic  a.  Co.,  a  corporation 
organized  under  the  laws  of  Missouri,  to  fix  and  determine  tolls, 
freights,  and  fares,  free  from  all  State  control  or  influence.  Appel- 
lant's counsel  has  filed  a  voluminous  abstract  of  864  pages  of 
{)rinted  matter,  containing  the  acts  of  Congress  and  of  the  State 
e^islatnre  in  relation  to  these  different  corporations,  and,  in  a 
brief  of  248  pages,  discussed  numerous  questions  bearing  upon 
that  of  defendant's  amenability  to  the  above  sections  of  uxe  Ke- 
vised  Statutes ;  but  there  is  only  one  point  on  this  branch  of  the 
case  which  we  deem  it  necesSary  to  notice,  believing  it  decisive  of 
the  main  question. 

The  defendant  was  incorporated  in  the  year  1876  under  the 
PBovxnoiiB  OF  general  laws  of  tnis  State.  The  constitution  of  1875, 
SSSS^^Slb.  wt.  12,  contains  the  following  provisions,  in  force 
«iBB'soBABOBB.  ^hou  dcfeudant  was  incorporated: 

Sec.  12 :  ^'  It  shall  not  be  lawful  in  this  State  for  any  railway 
company  to  charge  for  freight  or  passengers  a  greater  amount  for 
the  transportation  of  the  same  for  a  less  distance  than  the  amount 
charged  for  any  greater  distance ;  and  suitable  laws  shall  be  passed 
by  the  General  Assembly  to  enforce  this  provision  ;  but  excursion 
and  commutation  tickets  may  be  issued  at  special  rates."  Sec.  14 : 
"  Railways  heretofore  constructed,  or  that  may  be  liereafter  con- 
structed, in  this  State  are  hereby  declared  public  highways  and 
railroad  companies  common  carriers.  The  General  Assembly  shall 
pass  laws  to  correct  abuses  and  prevent  unjust  discrimination  and 
extortion  in  the  rates  of  freight  and  passenger  tariffs  on  the  differ- 
ent  railroads  in  this  State ;  and  shall,  from  time  to  time,  pass  laws 
establishing  reasonable  maximum  rates  of  charges  for  the  transpor- 
tation of  passengers  and  freight  on  said  railroads,  and  enforce  all 
such  laws  by  adequate' penalties." 

Sections  888,  884,  and  835,  classifying  and  regulating  charges  for 
freight  and  imposing  a  penalty  for  overcharges,  were  in  force  at 
DwrmiDAWT^  a  and  prior  to  the  date  of  defendant's  incorporation.  De- 
SoHinS?ra?5»*  fendant  is  not  the  "Atlantic  &  Pacinc  R.  Co.,"  or 
ULTUML  '^""  the  "  Southwest  Branch  of  the  Pacific,"  under  an- 
other name,  but  is  a  new  corporation,  organized  since  the  adoption 
of  the  constitution  of  1875,  and  the  enactment  by  the  General  As- 
sembly of  the  above  sections.  The  defendant,  not  the  "  Atlantic 
&  Pacific"  or  the  "Southwest  Branch  of  the  Pacific,"  is  now, 
and  at  the  time  of  the  alleged  receipt  of  overcharges  for  freight 
was,  owner  of,  and  operating,  the  road  from  Lebanon  to  Pacinc 
Even  conceding,  for  the  argument,  that  the  Atlantic  &  Pacific  by 
the  act  of  Congress,  and  the  Southwest  Branch  of  the  Pacific 
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by  the  act  of  our  legislature,  were  placed  beyond  the  control  and 
interference  of  the  State,  and  had  rights  and  franchises  which 
<souId  not  be  destroyed  or  abridged  by  the  legislature,  yet  it  does 
not  follow  that  a  corporation  deriving  its  being  under  the  laws  of 
this  State  can  purchase  rights  from  any  corporation  or  individual 
which  it  is  foroidden  to  exercise. 

Oorpoi-ations  can  hold  only  what  they  are  authorized  to  acquire 
and  hold  by  their  charters.  Before  the  defendant  had  DiFBTDAar 
A  corporate  existence  the  people  of  the  State  adopted 
the  constitution  of  1875,  and  the  General  Assembly 
passed  the  laws  required  by  the  constitution,  and  yet  it  is  claimed 
for  a  corporation  deriving  its  vitality  and  being  from  the  gen- 
•eral  laws  of  the  State,  since  the  adoption  of  that  constitution  and 
the  enactment  of  those  laws,  that  it  is  independent  of  both.  It 
strikes  me  that  the  refutation  of  the  proposition  is  found  in  its 
statement.  The  constitution  declares,  also,  art.  12,  sec.  21,  that : 
^^  No  railroad  corporation  in  existence  at  the  time  of  the  adoption 
of  this  constitution  shall  have  the  benefit  of  any  future  legisla- 
tion, except  on  condition  of  complete  acceptance  of  all  the  provi- 
sions of  this  constitution."  The  convention  evidently  assumed 
that  there  were  corporations  possessed  of  rights  and  privileges 
which  it  Could  not  abridge,  but,  intending  to  reserve  complete  leg- 
islative control  of  such  as  might  thereafter  be  created,  it  attempted 
by  this  provision  to  get  State  control  of  all  others. 

In  view  of  these  solemn  declarations  in  our  organic  law,  would 
it  not  be  strange  if  a  corporation  could  be  created  by  the  General 
Assembly,  or  under  the  general  law,  which  would  not  be  subject 
to  those  provisions  of  the  constitution  ?  Sections  12  and  14,  atwra^ 
of  the  constitution  are  prospective  and  are  applicable  to  all  railroad 
'Corporations  formed  after  tlie  adoption  of  that  constitution.  The 
manifest  policy  was,  to  get  legislative  control  of  all  railroad  corpc 
rations^  and  yet  it  is  strenuously  urged  that,  so  far  from  succeeding 
as  to  corporations  then  in  existence,  it  has  even  failed  as  to  those 
subsequently  organized,  which  can  acquire  by  purchase  the  rights 
of  effete  corporations  whose  existence  antedates  the  constitution, 
and  thus  per{)etuate  the  exemption  from  legislative  control  which 
the  constitution  sought  to  extinguish.  We  are  of  a  different 
opinion,  and  hold  that  defendant  is  subject  to  the  provisions  of  the 
•constitution,  and  the  law  under  consideration.  Ana  there  are  highly 
respectable  authorities  which  support  this  view.  Louisville  &  N. 
R.  Co.  V,  Palmers,  109  U.  S.  244 ;  Campbell  v.  Railroad  Co.,  23 
Ohio  St.  168.  ^   * 

Did  defendant  violate  the  law  in  question  in  its  transactions 
with  the  plaintiff  ?  The  sum  of  the  freight  charged  from  Lebanon 
to  St.  Louis,  considering  it  a  through  rate,  exceeded  QuBnoN  or 
that  allowed  by  the  statute,  if  the  amount  paid  for  car-  ovmoHABOBs. 
rying  the  wheat  from  the  depot  of  the  Missouri  Pacific  road  to 
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the  Teager  Mills  and  the  St.  Louis  Elevator,  and  demnrrage 
charges,  ai'^,  not  to  be  deducted.  But'  the  question  first  to  be  dis- 
posed of  is  as  to  defendant's  undertaking  to  carry  plaintiffs  ship- 
ments of  wheat  beyond  Pacific.  If  it  did  not,  its  charge  of  seven- 
teen and  eighteen  cents  per  hundred  pounds  from  Lebanon  to 
Pacific  was  not  excessive.  It  must  be  conceded  that  it  was  under 
no  legal  obligation,  and,  without  permission  from  the  Missouri 
Pacific  R.  Co',  to  use  its  road,  was  not  prepared  to  carry  the  plain- 
tiffs  wheat  to  St.  Louis.  The  whole  question,  therefore,  must  turn 
upon  the  agreement  between  plaintin  and  defendant,  considering^ 
in  that  connection  the  agreement  between  defendant  and  the  Mis- 
souri Pacific  Co. 

The  evidence  on  this  point  established  the  following  facts,  we 

ooiranuF-  ^^^"^'  beyond  any  doubt :  The  defendant's  station  agent 

no  sHipifsn^  at  Lebanon  was  also  the  agent  of  the  Missouri  Pacific 

OF  LADwo.  ^^  ^j^^^  point.    When  plaintiff  made  his  first  shipment 

of  wheat,  he  was  told  by  defendant's  agent  that  he  was  not  author- 
ized to  give  bills  of  lading  for  defendant  company  to  carry  beyond 
its  termmus.  Pacific.  Plaintiff  at  first  objected,  but  finally  shipped 
the  wheat,  taking  defendant's  bill  of  lading  to  Pacific,  and  one 
from  the  Missouri  Pacific  from  Pacific  to  St.  Louis.  At  the  same 
time  he  was  furnished  with  blank  bills  of  lading  of  both  com- 
panies, which  he  afterwards  used  in  his  shipments,  each  of  which 
was  made  as  in  the  first  instance.  To  those  facts,  not  only  the  agent 
at  Lebanon,  but  the  plaintiff  and  his  clerk,  testified.  Everv  way 
bill  issued  by  the  defendant  on  freight  shipped  by  plaintiff  showed 
the  division  rates  which  each  road  received,  and  tne  freight  charged 
by  defendant,  including  demurrage  and  switchage  at  St.  Louis* 
Pacific  was  defendant's  eastern  terminus,  nor  did  it  ever  have  any 
control  or  management  of  the  Missouri  Pacific  road  or  business 
from  Pacific  to  St.  Louis.  The  charge  on  freight  made  by  thc^ 
Missouri  Pacific  was  ten  cents  per  hundred,  from  Pacific  to  St. 
Louis.  That  rate  was  fixed  by  that  company,  and  defendant  had 
no  control  over  it  whatever.  The  defendant  endeavored  to  get  the 
Missouri  Pacific  Co.  to  reduce  its  rate,  but  the  latter  refused 
and  threatened,  if  defendant's  patrons  refused  to  pay  it,  that  the 
Missouri  Pacific  would  not  receive  freight  from  the  defendant'& 
road  without  breaking  bulk. 

An  agreement  was  entered  into  between  the  two  companies,  by 
AcFBBBifKNT  US-  wluch  thc  Missouri  Pacific  agreed  to  haul  defendant  a 
coSSm"^*^  cars  over  its  road,  both  passen^r  and  freight,  but  un- 
der that  agreement  the  Missouri  Pacific  had  exclusive  control  of 
the  trains  and  cars,  and  the  arrangement  was  made  as  testified  by 
several  witnesses^  in  the  interest  and  for  the  benefit  of  shippers,  to 
avoid  breaking  bulk  at  Pacific  and  the  expense  and  waste  incident 
to  the  rehandling  of  the  freight.    The  plamtiff  could  have  shipped 


.     OABEIEK—KftOULATION  OF  FREIGHT  CHARGES.         876 

over  the  defendant'B  road  to  Pacific  at  local  rates,  and  there 
made  his  terms  with  the  Missouri  Pacific,  or  shipped  in  the  mode 
adopted  by  him.  The  switch  companies  in  St.  Louis  were  separate 
and  distinct  from  the  Missouri  I^acific  K.  Co.,  and  to  get  a  car 
loaded  with  wheat  from  the  Missouri  Pacific  depot  to  the  Central 
Elevator  or  the  Teager  Mills  costs  from  $3  to  $6  per  car.  All  of 
plaintiff's  wheat  went  to  the  Yeager  Mills  and  the  Central  Eleva- 
tor, and  the  cost  of  transportation  from  the  Missouri  Pacific  depot 
to  those  points  was  paid  by  defendant.  On  the  foregoing  facts, 
we  seenotliing  upon  which  to  base  the  claim  made  by  plaintiff. 

The  agreement  between  the  Missouri  Pacific  and  the  defendant, 
made,  as  the  witnesses  testify,  for  the  benefit  of  ship-  samb-kffkct 
pers,  does  not  affect  the  question  of  defendant's  liabil-  on  Dn^m!^ 
ity ;  did  not  make  defendant  a  carrier  of  freight  from  "-*«^^- 
Lebanon  to  St.  Louis,  in  spite  of  the  express  contract,  made  by  de- 
fendant with  plaintiff,  that  it  would  only  carry  to  Pacific.  It  is 
contended  that  under  that  contract  the  Missouri  Pacific  only  re- 
ceived eleven  per  cent  of  the  freiffht  charged  and  received  by  de- 
fendant of  plaintiff.  This  is  a  misconception  of  its  import.  By 
that  agreement  the  Missouri  Pacific  Co.  was  to  receive  eleven  per 
cent  of  the  entire  amount  of  all  gross  earnings  of  de-  SAXB-AiioniiT 
fendant  on  all  of  its  passenger,  freight,  and  other 
business  which  passed  irom  Pacific  to  St.  Louis  over 
the  Missouri  Pacific  road.  The  road  of  defendant  was,  after  Jan- 
uary, 1880,  seven  hundred  miles  long,  and  the  distance  from  Paci- 
fic was  but  one-twentieth  of  that  distance,  and  of  all  freight  and 
passengers  coming  from  the  southern  terminus  of  defendant's 
road,  or  any  other  point  on  said  road  to  Pacific,  and  thence  carried 
over  the  Missouri  Pacific  to  St.  Louis,  the  Missouri  Pacific  re- 
ceived eleven  per  cent.  We  have,  therefore,  no  data  by  which  to 
determine  whether  the  Missouri  Pacific  Co.,  on  the  shipments 
made  by  plaintiff,  received  more  or  less  than  its  local  rate  from 
Pacific  to  St.  Louis,  even  if  the  freight  charged  from  Pacific  to 
.  St.  Louis  is  to  be  regarded  as  earnings  of  the  St.  Louis  &  San 
Francisco  road,  and  as  embraced  in  the  contract  between  the  two 
roads.  But  plaintiff's  own  testimony  shows  that  it  was  not  so  re- 
garded, and  that  the  Missouri  Pacific  Co.  got  the  full  amount  of 
Its  local  rate  on  all  of  plaintiff's  shipments.  Such  was  the  testi- 
mony of  Cassiday,  defendant's  general  freight  a^ent,  introduced 
by  plaintiff.  To  the  same  effect  is  the  testimony  of  Vitch,  Nichols, 
and  others,  defendant's  witnesses.  Nor  is  it  material  whether  it 
did  or  not.  The  defendant  did  not  agree  to,  nor  did  it  in  fact,  carry 
the  grain  to  St.  Louis;  and  if  plaintiS  paid  no  more  than  the  local 
rate  allowed  from  Lebanon  to  Pacific  and  from  Pacific  to  St 
Louis,  he  has  no  ground  of  complaint. 

If  such  an  arrangement  as  that  made  between  these  two  roads  is 
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to  be  held  to  make  each  one  a  carrier  over  the  route  of  the  other, 
ErwmmowBuaa  from  the  point  where  its  cars  are  received  by  such 
AamMMMwm,  other,  railroad  companies  will  of  course,  to  the  detri- 
ment of  shippers  throughout  the  State,  cease  to  enter  into  such 
agreements.  W  ithout  such  an  agreement,  each  road  can  charge  its 
local  rates  to  its  terminus,  and  the  result  will  be  to  increase  the  cost 
of  transportation,  from  the  necessity  of  breaking  bulk  and  rehand- 
ling  the  freight.  The  defendant  lost,  rather  than  gained,  by  its 
agreement  with  the  Missouri  Pacific  Co.,  as  was  testified  to  by 
several  witnesses;  and  such  agreements  as  that  between  these  two 
companies  are  to  be  encouraged,  because  manifestly  in  the  interest 
of  the  shipper,  and  the  mode  adopted  by  them  tor  a  division  of 
freights  concerns  no  one  else. 

Tlie  statute  upon  which  this  suit  is  based  is  a  penal  statute,  and 
while  not  to  be  so  strictly  construed  as  to  defeat  its  object,  yet 
when  one  is  cnarged  with  its  violation  the  evidence 
wT^nfOTTi^  niust  show  that  either  in  its  letter,  or  at  least  in  its 
m^SSoH?'  spirit,  its  provisions  have  been  violated.  Even  if  de- 
fendant is  to  be  held  as  having  received  the  entire 
freight  on  plaintiff's  shipment  to  St.  Louis,  yet  it  was  under  no 
obligation  to  carry  the  wheat  beyond  the  Missouri  Pacific  depot  at 
St.  Louis;  and,  in  accordance  with  a  long-established  custom,  it  paid 
for  plaintiff  the  chafes  for  transporting  the  wheat  from  that  de- 
pot to  the  Teager  ifills  and  to  the  St.  Louis  Elevator  from  $8  to 
f5  per  car;  and  adding  to  this  a  reasonable  charge  for  demurrage, 
in  support  of  which  there  is  abundant  testimony  and  also  that  at 
that  season  cars  were  worth  from  $6  to  $10  per  day,  and  deducting 
these  sums  from  the  freight  receiyed,  it  would  reduce  the  sum  to 
considerably  less  than  the  charge  allowed  by  the  statute  for  the  en- 
tire distance.  Treating  defendant  as  having  only  received 
from  plaintiff  freight  diarges  from  Lebanon  to  Pacific,  eigh- 
teen cents  per  hundred  pounds,  the  above  charges  would  reduce 
the  freight  really  received  considerably  below  what  defendant  had 
a  right  to  charge  under  the  statute.  The  distance  from  Lebanon 
to  pacific  is  148  miles, — six  cents  for  the  first  twenty-five,  four  for 
the  next,  and  two  cents  for  each  additional  twenty-five  miles, 
would  make  the  local  rate  it  could  have  charged  eighteen  cents. 

There  was  no  evidence  upon  which  to  base  the  instructions  given 
for  plaintiff  with  regard  to  overcharges  from  Lebanon  to  Pacific. 
None  were  asked  or  given  in  relation  to  alleged  overcharges  from 
Lebanon  to  St.  Louis,  and  upon  what  evidence  the  verdict  for 
$9360  was  based  we  are  at  a  loss  to  conjecture. 

The  judgment  is  reversed. 

All  concur,  except  Judge  Shsbwood,  in  the  result  Hough,  C. 
J.J  absent. 
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(Adwxnee  Otue^  I<wa.    March  18,  1886.) 

The  undertaking  by  the  carrier  to  transport  the  property  received  by  him 
to  its  destination  majr  be  implied  from  the  circumstances  under  which  it 
comes  into  his  possession,  ana  in  that  case  he  is  charged  with  the  same  re- 
sponsibility for  its  safety  as  though  his  obligation  to  transport  it  was 
created  by  express  agreement. 

In  an  action  against  a  carrier  for  loss  of  hogs  delivered  to  it  for  transpor- 
tation, it  is  error  to  allow  a  witness  for  defendant  to  state,  as  a  matter  of 
opinion,  that  he  believed  at  one  time  that  the  claims  as  to  the  number  of 
hogs  shipped  was  correct,  but  subsequently  changed  such  opinion. 

Appeal  from  Pace  district  court. 

This  is  an  action  for  the  recovery  of  the  value  of  28  hogs  which 
plaintiff  alleges  he  delivered  to  defendant  to  be  transported  to 
Chicago,  but  which  it  failed  to  deliver  to  him  or  to  his  consignee 
at  Chicago.  There  was  a  verdict  and  judgment  for  plaintifiE.  De- 
fendant appeals. 

Hepburn  dk  Thmmnd  for  appellant. 

Moore  cfe  Scott  for  appellee. 

Reed,  J. — 1.  On  the  seventh  of  February,  1882,  plaintiff  de- 
livered to  defendant,  at  Clarinda,  over  700  head  of  nogs,  which 
defendant  undertook  to  transport  to  the  Union  stock-yards  at 
Chicago,  and  for  which  the  station  agent  at  Clarinda  fach. 

gave  him  a  receipt  or  bill  of  lading.  When  the  hogs  were  loaded 
on  the  cars  one  car  contained  but  48  head.  This  was  not  the  full 
capacity  of  the  car,  and  when  the  train  arrived  at  Hepburn,  a 
station  a  few  miles  from  Clarinda,  plaintiff  caused  a  lot  of  hogs 
which  were  in  the  stock -yards  at  that  station  to  be  placed  on  said 
car.  Plaintiff  claims  that  there  were  39  head  in  this  lot ;  but  when 
the  train  arrived  at  Ottumwa,  the  hogs  were  counted,  and  it  was 
found  that  the  car  then  contained  but  61  head.  Defendant  had  a 
station  agent  at  Hepburn,  but  he  was  not  present  at  the  stock- 
yards when  the  hogs  were  loaded ;  nor  did  he  make  any  express 
contract  for  their  transportation,  nor  give  any  receipt  or  bill  of 
lading  for  them.  He  was  informed,  however,  before  the  train 
left  tne  station,  that  they  had  been  loaded  into  the  car,  and  that 
this  had  been  done  under  the  direction  of  the  agent  at  Clarinda, 
and  offered  to  give  a  receipt  for  them,  and  made  no  objection 
to  their  shipment  on  that   train.    Defendant's  car  distributor 
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and  train  despatcher  had  ordered  the  conductor  of  the  train  to 
stop  at  Hepbnm,  and  permit  the  loading  of  said  hogs,  and,  in 
obedience  to  this  order,  the  conductor  caused  the  car  to  be  run 
to  the  stock-yards,  and  he  was  present  when  the  hogs  were 
driven  into  the  car,  and  cloised  it  up  after  it  was  fully  loaded.  The 
station  a^nt  at  Clarinda  had  also  given  him  the  same  directions^ 
but  the  hogs  loaded  at  Hepburn  were  not  covered  by  the  receipt 
or  bill  of' lading  riven  by  him.  Defendant  by  its  answer  de- 
nied that  the  hogs  placed  in  the  car  at  Hepburn  were  received  by 
any  agent  having  authority  to  receive  them  or  to  contract  in  its 
name  for  their  transportation  from  that  point.  It  also  alleged  that 
the  station  agent  at  Hepburn  was  the  only  person  who  had  author- 
ity to  receive  said  hogs,  or  contract  in  its  name  for  their  transpor- 
tation from  that  station.  On  the  trial  it  objected  to  the  evidence 
ofEered  by  plaintiff  to  prove  the  directions  given  by  the  train  dis- 
patcher, and  the  station  agent  at  Clarinda,  to  the  train  conductor, 
and  upon  which  he  acted  in  permitting  plaintiff  to  load  the  hogs 
into  the  car  at  Hepburn  on  the  CTound  that  it  was  not  shown  that 
they  had  authority  to  contract  tor  the  shipment  of  freight  from 
that  station,  or  to  rive  any  direction  with  reference  to  the  receiv- 
ing of  freight  at  that  place  for  shipment.  The  court  overruled 
tlie  objection,  and  permitted  plaintiff  to  prove  the  facts  stated 
above  with  reference  to  the  giving  of  the  directions  and  the  load- 
ing of  the  hogs  into  the  car  under  the  direction  of  the  conductor. 
Defendant  then  proved  that  the  agent  at  Clarinda  was  authorized 
to  contract  for  the  shipment  of  property  from  that  station  only^ 
and  that  neither  the  train  despatcner  nor  train  cond  actor  had  any 
authority  to  make  any  contract  whatever  with  reference  to  the 
shipment  of  freight.  But  the  court  instructed  the  jury,  in  effect, 
that  when  the  hogs  were  loaded  into  the  car,  under  the  circum- 
stances proven,  defendant  became  responsible  for  their  safe  trans* 
portation  and  delivery. 

Appellant  assigns  the  ruling  admitting  said  evidence  and  the 
giving  of  said  instruction  as  error. 

It  is  contended  by  counsel  that  defendant  can  be  held  responsi- 
ble for  the  safety  of  the  property  only  in  case  it  was  bound  by 
LiABiuTT  OF  contract  for  its  transportaion ;  and  as  neither  the  con- 
TRjCTOTsral^  ductor  who  permitted  it  to  be  placed  on  the  car,  nor  the 
'™"-  agents  under  whose  direction  ne  acted  in  doing  so,  had 

authority  from  defendant  to  contract  for  the  shipment  of  the  prop- 
erty from  that  station,  no  contract  for  its  transportation  which  was 
binding  on  it  was  entered  into,  and  hence  no  responsibility  for  the 
care  of  the  property  was  ever  created.  This  argument  assumes  that 
the  carrier  is  charged  with  responsibility  for  the  care  of  the  property 
only  in  case  he  is  bound  by  express  contract  for  its  carriage.  But 
the  correctness  of  this  assumption  cannot  be  admitted.  An  un- 
dertaking by  the  carrier  to  transport  the  property  to  its  destination 
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may  be  iuiplied.tro.m  the  circa]:D8tancea  under  which  it  comes  into 

his  possession,  and  in  that  case  he  is  charged  with  the 

same  responsibility  for  its  safety  as  thougn  his  obliga-  costkact    m- 

.•  .  *^  ,      w  -11  ~  ^  PLIED  FBOM cm- 

tion  to  transport  it  was  created  by  express  agreement ;  cuimAiioKti. 
and  in  the  present  case  we  think  it  clear  that  the  cir- 
cumstances of  the  shipment  of  the  property  raise  an  implied  under- 
standing by  defendant- for  its  transportation.  Plaintiff,  without 
the  express  permission  of  any  authorized  ^ent  of  defendant,  placed 
his  property  in  the  car  with  the  view  of  Laving  it  transported  to 
Chicago.  The  agent  of  defendant,  who  was  authorized  to  contract 
for  the  shipment  of  the  property,  knew  that  it  had  been  placed 
upon  the  car,  and  was  informed  of  the  circumstances  under  which 
it  had  been  placed.there,  and  the  object  which  plaintiff  had  in  view 
in  placing  it  there,  and  without  any  objection  he  permitted  it  to 
be  sent  forward  to  its  destination.  From  these  circumstances  the 
law  will  imply  an  undertaking  by  defendant  to  transport  the^prop- 
erty  to  its  destination,  and  an  agreement  by  plaintiff  to  pay  a  rea- 
sonable compensation  for  the  service,  and  to  submit  to  such  reason- 
able and  lawful  rules  as  defendant  may  have  established  for  the 
government  of  shippers  of  that  class  of  property ;  and  the  respon- 
sibility resting  on  defendant  for  the  care  and  safetv  of  the  prop- 
erty is  the  same  as  though  these  undertakings  of  the  parties  had 
been  created  by  express  contracts. 

2.  Plaintiff  was  required,  under  the  issue,  to  prove  the  num- 
ber of  hofflB  shipped  from  Hepburn,  and  there  was  some  conflict 
in  the  evidence  on  that  question.  An  a^nt  of  defend-  bvideuce  as  to 
ant,  who  was  chai]ged  at  one  time  with  the  duty  of  "™w»o'how 
examining  plaintiff's  claim  for  the  loss  in  question,  was  examined 
as  a  witness  in  defendant's  behalf.  He  was  not  present  at  the 
time  of  the  shipment,  and  had  no  personal  knowledge  with  refer- 
ence to  the  number  of  hogs  shipped,  and  was  not  examined  by 
defendant  on  that  question.  On  cross-examination,  plaintiff's 
counsel  asked  him  if  he  had  not  at  one  time  been  perfectly  satis- 
fied that  there  were  39  hogs  in  said  shipment.  Tne  court  over- 
ruled defendant's  objection  to  the  question,  and  required  the  wit- 
ness to  answer  it,  and  he  stated  that  he  was  satisfied  at  one  time, 
from  his  examination,  that  there  were  that  number  of  hogs  in  the 
shipment;  but  that  he  afterwards  became  satisfied  that  his  conclu- 
sion was  wrong.  The  objection  to  the  question  should  have  been 
sustained.  Under  the  ruling  of  the  court,  plaintiff  was  permitted 
to  show  to  the  jury  that  the  witness,  who  had  been  charged  by  de- 
fendant with  tne  duty  of  examining  the  claim,  had  reached  the 
conclusion,  from  an  examination  of  the  evidence,  that  the  claim,  in 
one  material  respect  at  least,  was  correct.  The  opinion  formed  by 
the  witness  was  clearly  incompetent,  and  its  admission  could 
hardly  fail  to  be  prejudicial;  and  we  cannot  say  that  the  preju- 
dice Claused  by  its,  admission  was  overcome  by  the  subsequent  state- 
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ment  of  the  witness  that  he  had  changed  his  opinion  upon  a 
further  examination.  For  this  error  the  judgment  must  oe  re- 
yersed. 


HONBTMAN 
V. 

Oregon  and  Califobnia  B.  Co. 

(Advance  Cote,  Oregon.    April  18,  1886.) 
» 

A  common  carrier  who  does  not  assume  to  act  as  such  in  the  carria|^  of 
dogs,  but,  upo  n  the  request  of  a  party,  consents  to  carry  a  dog  on  a  particular 
occasion,  cannot  be  sued  as  a  common  carrier  for  the  subsequent  death  of 
the  dog  while  under  his  char^,  even  though  money  may  have  passed  to  de- 
fendant's agent  for  the  carnage.  The  action  must  be  upon  a  private  con- 
tract, if  recovery  is  sought. 

A.  C,  Mnmans  for  appellant. 
jE  C.  Brounaugh  for  respondent. 

LoBD,  J. — This  is  an  action  brought  by  the  plaintiff  against  the 
defendant  as  a  common  carrier  to  recover  damages  for  the  .alleged 
killing  of  a  do^  delivered  to  the  defendant  to  be  transported  by  its 
pactb.  railway  from  Portland  to  North  Yamhill.  *  The  com- 

plaint is  in  the  usual  form  against  common  carriers,  and  the  sub- 
stance of  the  allegation  is  that,  in  consideration  of  the  sum  of  two 
dollars,  the  defendant  received  of  the  plaintiff  four  dogs,  to  be 
safely  conveyed  by  its  railway  from  Portland  to  North  Yamhill, 
but  that  the  defendant  so  negligently  conducted  itself  in  carrying 
said  dogs  that  one  of  them  was  injured,  and  thereafter  died,  to  the 
damage  of  the  plaintiff  in  the  sum  of  $200.  The  answer  of  the 
defendant  admits  its  incorporation,  and  that  it  is  a  common  carrier, 
but  denies  all  other  material  allegations  of  the  complaint ;  and  sets 
up  as  a  separate  defence,  in  substance,  that  it  is  not  a  common 
carrier  of  do^,  and  that  it  is  and  was  then  contrary  to  the  regula- 
tions of  the  defendant  to  carry  dogs  on  its  train  for  hire ;  that  the 
plaintiff  was  a  passenger  on  the  defendant's  train,  and  had  in  his 
possession  four  dogs,  which  he  delivered  to  the  baggage  master, 
who  charged  him  tlie  said  sum  as  his  compensation  for  taking  care 
of  the  dogs,  but  that  none  was  cliarged  or  received  by  the  defendant 
for  the  carrying  or  transporting  of  said  dogs  ;  and  plaintiff,  being  so 
notified,  delivered  said  dogs  to  the  baggage  master  under  such  regu- 
lation and  understanding.    Issue  being  taken  by  the  reply,  a  jury 
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was  impanelled  and  sworn,  and,  after  hearing  the  evidence  of  the 
plaintiff,  the  defendant  moved  the  court  for  a  nonsuit  upon  the 
ground  that  the  plaintiff  had  failed  to  prove  a  cause  sufScient  to  be 
submitted  to  the  jury.  The  motion  for  nonsuit  was  allowed,  and 
judgment  was  renaered  against  the  plaintiff ,  from  which  this  appeal 
was  taken. 

A  common  carrier  is  one  who  undertakes,  for  hire  or  reward,  to 
transport  the  goods  of  those  who  choose  to  employ  him,  defxhriov  ov 
from  place  to  place.  Story,  Bailm.  §  495 ;  Lawson,  SS?-his  uJ^ 
Cont.  §§  1,  2 ;  Kent,  Oomm.  598  ;  1  Smith,  Lead.  Cas.  ™"- 
Mar.  312.  At  common  law  a  common  cai*rier  was  bound  abso- 
lutely to  safely  convey  all  goods  intrusted  to  his  care.  "  He  hath 
his  hire,"  says  Lord  Coke,  "  and  thereby  implicitly  undertaketh  the 
safe  delivery  of  the  goods  delivered  to  him^'  (Co.  Litt.  89a) ;  and 
in  default  of  this,  the  carrier  is  liable  and  bound  to  answer  for 
whatever  loss,  or  injury  may  happen  to  such  goods,  unless  occasioned 
by  the  act  of  God,  the  public  enemy,  or  the  fault  or  misconduct  of 
the  plaintiff.  1  Smith,  Lead.  Cas.  315.  See,  also,  Lawson,  Com. 
Carr.  §  3.  He  is  regarded  as  an  insurer  of  the  property  committed 
to  his  charge,  which  ^^  results  from  the  law  applied  to  a  particular 
relationship,  and  not  from  a  special  contract  to  insure.''  In  the 
celebrated  case  of  Coggs  v.  Bernard,  Holt,  C.  J.,  said :  ^'  This  is  a 
political  establishment,  contrived  by  the  policy  of  the  law  for  the 
safety  of  all  persons  the  necessity  of  whose  anairs  obliges  them  to 
trust  these  sort  of  persons,  that  they  may  be  safe  in  their  way  of 
dealing."    2  Ld.  Kaym.  918. 

'  spi 
J,  hi 
to  carry  safely  the  goods  or  property  intrusted  to  his  JIjIlyT 
charge  is  an  obligation  imposed  upon  him  by  law.  ^'  This  is  an 
action,"  said  Holroyd,  J.,  "against  a  person  who,  by  the  ancient 
law,  held,  as  it  were,  a  public  office,  and  was  bound  to  the  public. 
This  action  is  founded  on  the  obligation  of  the  law."  Ansell  v. 
Waterhouse,  2  Chit.  1 ;  Forward  v.  Pittard,  1  Term  K.  27.  In 
consequence  of  this  obligation  to  transport  safely  which  the  law  im- 

Eoses,  the  burden  of  proof  rests  on  the  carrier  to  relieve  or  excuse 
imself  from  liability  whenever  a  loss  or  injury  happens.  It  is 
sufficient  for  the  plaintiff  to  prove  that  the  defendant  received  the 
goods  and  failed  to  deliver  them  safely.  When  this  is  done,  a 
jprima'-faoie  case  of  negligence  or  misconduct  is  established  against 
the  defendant.  The  complaint  of  the  plaintiff  charges  the  defend- 
ant in  his  capacity  as  a  common  carrier,  and  the  contention  of 
counsel  for  the  plaintiff  is  that,  upon  the  facts  as  disclosed  by  the 
record,  a  'prvrrhcirfacie  case  of  negligence  or  misconduct  was  made 
out  which  required  an  explanation  from  the  defendant  to  exempt 
itself  from  liability.  He  oases  his  argument  upon  the  ground  that 
the  liability  of  a  common  carrier,  at  common  law,  for  tne  delivery 


As  such  a  common  carrier's  employment  is  public,  and  necessa- 
rily involves  the  performance  of  public  duties,  his  duty  saim-obuoa 
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of  live  animals,  is  the  same  as  that  for  the  delivery  of  other  prop- 
erty, unless  modified  by  special  agreement. 

In  some  of  the  States — notably  Michi^n — the  carriers  of  live- 
stock are  not  re^rded  as  common  earners  unless  they  have  ex- 
CARuiRB  F  P^®^v  assumed  the  responsibilities  of  common  carriers 
^^^u^~ooM^  oy  special  contract.  Michigan  Southern  &  N.  I.  K.  Co. 
mon'cSmxu>  v.  McDonough,  21  Mich.  165 ;  Lake  Shore,  etc.,  R.  Co. 
"™"  V,  Perkins,  25  Mich.  329 ;  Rorer,  R.  R,  1300-1309. 
"  But  in  most  of  the  States,"  says  Mr.  Lawson,  "  the  carriei'S  of 
living  animals  are  held  to  be  common  carriers,  and  to  be  insurers 
to  the  same  extent  as  if  enga^d  in  carrying  general  merchandise, 
subject  to  explanation  as  to  Toss  or  damage  caused  by  animals  to 
themselves  and  to  each  other."  Laws.  Cont.  17,  and  note  of 
authorities.  There  is  no  doubt  that  there  is  some  controversy  in 
the  judicial  mind  whether,  in  the  conveyance  of  live-stock,  the 
duties  and  liabilities  of  the  common  law  attach  to  the  carrier,  or 
whether  the  carrier,  in  the  absence  of  a  special  contract,  is  to  be 
regarded  as  the  bailee  or  special  agent  for  the  transportation  of  such 
property,  bound  only  to  furnish  suitable  and  saife  carriage  and 
motive  power,  and  liable  only  for  defects  in  these.  For  the  author- 
ities upon  this  subject,  see  Whart.  Neg.  §§  615  to  621.  But,  for 
the .  purpose  of  this  case,  we  shall  assume  that  when  the  carrier 
undertakes  the  transportation  of  live-stock  he  assumes  the  obliga- 
tion to  deliver  them  safely  against  all  contingencies,  except  such  as 
would  excuse  the  non-delivery  of  the  property,  and  that,  unless 
modified  by  special  contract,  his  duties  ana  liabilities  as  common 
carrier  for  the  delivery  of  such  live-stock  are  the  same  as  those 
which  the  common  law  attaches  to  the  delivery  of  other  goods  or 
merchandise.  Kimball  v.  Railroad  Co.,  26  Vt.  247 ;  Squire  t>.  New 
York  Cent.  R.  Co.,  98  Mass.  239;  Smith  v.  New  Haven  &  N.  R. 
Co.,  12  Allen,  531 ;  Kansas  R.  Co.  v.  Nichols,  9  Kan.  235.  Yet  it 
is  not  perceived  how,  upon  the  record  made  in  this  case,  it  can  avail 
DmxDAiiT  WOT  ^^  plaintiff.  The  evidence  submitted  and  included  in 
▲  ooMMoic  CAR.  the  bill  of  exceptions  does  not  prove  the  duty  or  undei»- 
taking  as  alleged.  The  facts  disclose  that  the  defendant 
did  not  hold  itself  out  as  a  common  carrier  of  dogs,  or  assume  their 
transportation  in  that  character,  but  that  the  defendant  expressly 
refused  to  accept  hire  and  furnish  tickets  for  their  transportation. 
The  evidence  shows  that  when  the  party  having  in  charge  the  dogs 
applied  to  the  ticket  agent  of  the  defendant  for  transportation  for 
himself  and  dogs  that  the  agent  refused  tickets  for  tne  dogs,  and 
referred  him  to  the  baggage  master,  who  told  him,  "  You  know 
the  rules  about  dogs ;"  but,  as  an  accommodation,  consented  to 
take  the  dogs  in  his  car,  and  promised  to  look  after  them,  for  which 
he  received  two  dollars.  These  circumstances  do  not  show  that  it 
was  the  business  of  the  defendant  to  carry  dogs,  or  to  receive  pay 
for  their  transportation,  but  that,  as  a  matter  of  accommodation  to 
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a  passenger,  it  permitted  the  baggage  master,  after  the  party  was 
notified  of  the  mies,  to  carry  them  in  his  car,  and  to  accept  pay  for 
his  care  of  them. 

It  is  true,  as  Mr.  Justice  Bradly  said,  ^'  a  common  carrier  may, 
undoubtedly,  become  a  private  carrier,  or  a  bailee  for  hire,  when, 
as  a  matter  of  accommodation,  or  special  engagement,  oommow  oa». 
he  undertakes  to  carry  something  which  it  is  not  his  SBufa^^^oB 
business  to  carry."  Kailroad  Co.  v.  Lockwood,  17  "^°*^ 
Wall.  357.  Even  in  this  view,  if  the  arrangement,  under  the  cir- 
cumstances, made'with  the  baggage  master,  mav  be  construed  to 
have  any  binding  effect  upon  the  defendant,  the  aef endant  can  only 
be  charged  as  a  private  carrier,  or  bailee,  who  undertook  to  carry 
what  the  facts  snow  was  not  its  business  to  carry,  as  a  matter  of 
accommodation,  under  a  special  arrangement.  Iii  such  a  case,  as 
Isham,  J.,  said,  '^  the  relation  is  changed  from  a  common  carrier  to 
a  private  carrier,  and  when  such  is  the  effect  of  the  ^ 

^  .    1  '    ,  J.T     i-l  •  DBFBHDAHT  WOT 

special  a£:reement  they  are  not  liable  as  common  earners ;  uablb  as  com- 
neither  can  they  be  declared  against  as  such.  It  is  pos- 
sible there  has  been  a  breach  of  that  express  contract,  and  the  plain- 
tiff is,  perhaps,  entitled  to  damages  for  the  injuries  he  has  sus- 
tained ;  but  the  action  should  halve  been  brought  on  that  contract, 
or  for  a  breach  of  duty  arising  out  of  it,  and  not  on  the  duty  and 
obligation  imposed  on  common  carriers."  Kimball  v.  Butland  B. 
Co.,  26  Yt.  249.  The  complaint  must  set  out  the  facts  of  the 
undertaking  or  duty  as  it  is.  A  plaintiff  cannot  declare  upon  one 
undertaking,  duty,  or  obligation,  and  recover  upon  another.  So 
that  in  any  view  of  the  facts,  as  presented  by  this  record,  there 
would  seem  to  be  no  error,  and  the  judgment  must  be  affirmed. 

Retpontibllity  of  Railroad  Company  for  Dog  left  with  Baggage  Master. 
— ^The  owner  having  a  dog  on  a  railroad  train,  being  inf orm^L  bv  a  brake 
man  and  a  baggase  master  that  the  animal  would  not  be  allowed  in  the  pas 
seneer  car,  placed  him  in  charge  of  the  baggage  master,  and  paid  the  latter 
f  or  nis  transportation.  By  the  regulations  which  were  posted  and  printed  at 
the  various  stations,  ''live  animals'^  were  ''allowed  as  baggageman's  per- 
quisites." No  special  notice  of  this  rule  was  brought  home  to  the  owner. 
MBldj  that  the  company  was  liable  for  the  loss  of  the  dog  by  the  baggageman. 
Oantling  «.  Han.  &  St.  Jo.  R.  Co.,  64  Mo.  885. 
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Ball 

V. 

Wabash,  St.  Lottib  ajh)  Fagdio  R.  Go. 

(88  JfiMwri,  574.) 

A  common  carrier  may  limit  his  common-law  liability  by  special  contract 
but  cuinot  exempt  himself  from  the  consequences  of  his  own  negligence. 

Plaintiff  brought  suit  against  defendant,  a  common  carrier,  for  damaffea 
arisinff  from  its  delay  in  the  transportation  of  hoffs,  whereby  the  latter  died 
from  heat.  The  evidence  showed  that  the  delay  occurred;  that  it  was 
apparently  unnecessary;  that  the  weather  was  excessively  warm;  that  the 
attention  of  the  trainmen  was  more  than  once  called  to  the  suffering  condi- 
tion of  the  hogs,  and  the  defendant  failed  at  the  trial  to  account  for  the 
delay.  Eeld^  that  the  Supreme  Court  could  not  say  there  was  no  evidence  of 
negligence  on  defendant's  part,  and  that  the  finding  for  plaintiff  tiiereon 
should  be  affirmed. 

The  judgment  in  this  case  hdd  not  erroneous  because  of  any  error  as  to 
measure  of  plaintiff's  damages. 

Appeal  from  Carroll  Circuit  Court.    Affirmed. 
George  S.  Oraver  and  S,  S.  Priest  for  appellant. 
£ad8  dk  Qrdhomh  and  H(de  dk  Sons  for  respondent 

EwiNG,  C. — ^This  suit  was  based  upon  a  petition  the  material 
FACTB  AMD  averments  of  which  are  as  follows :  First.  That  defend- 
pSraoS"  "  ant  was  a  corporation  created  under  the  laws  of  ilis- 
soari.  Second.  That  defendant  is  a  common  carrier,  and  as 
such  common  carrier,  on  the  3d  day  of  March,  1880,  received 
of  plaintiff,  to  be  transported  from  South  Carrollton,  one 
car  load  of  hogs  to  Metcalf,  Moore  &  Co.,  consignees. 
National  Stock  Yards,  East  St.  Louis,  111.  Third.  That  in  con- 
sideration that  said  car  load  of  hogs  was  to  be  by  defendant  safely, 
carefully,  and  as  speedily  as  possible  transported  to  the  point 
aforesaid,  plaintiff  toen  and  there  paid  to  defendant  the  sum  of 
$45  per  car.  Fourth.  That  defendant  failed  to  ti*ansport  and 
deliver  said  car  load  of  hogs,  safely,  carefully,  and  with  as  great 
despatch  as  possible,  pursuant  to  fhe  terms  of  said  agreement;  but, 
on  the  contraiT,  said  nogs  were  negligently  and  carelessly  delayed 
at  the  city  ot  St.  Louis,  Mo.,  for  the  space  of  three  hours  by 
defendant ;  and  the  weather  being  extreinely  warm,  said  hogs,  to 
the  number  of  fourteen,  averaging  in  weight  290  pounds,  and  in 
all  4060  pounds,  and  worth  in  tue  market  at  that  time  $4.35  per 
hundred,  were  overcome  by  heat,  suffocated,  and  died.  Fifth. 
That  plaintiff  realized  from  the  sale  of  said  dead  hogs  the  sum  of 
$57.30.  Sixth.  That  plaintiff,  in  consequence  of  the  carelessness, 
negligence,  and  delay  of  defendant,  as  aforesaid,  was  and  is  dam- 
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aged  in  the  snm  of  $176.61,  less  the  snm  of  $57.30,  so  obtained 
for  the  hogs,  to  wit,  the  sum  of  $119.31 ;  for  which  amonnt  he 
asks  judgment,  with  six  per  cent  interest  thereon  from  the  4th  of 
March,  1881. 

The    answer   of  defendant  was  as  follows:   For  further  an- 
swer defendant  avers  that  on  the  3d  day  of  March,  Dxinin>AaTM 
1880,  it  entered  into  a  special  contract,  in  writing,  witli  ^*^«- 
plaintiff,  which  contract  was  then  and  there  duly  executed  by  the 
parties  thereto,  in  the  words  and  figures  following,  to  wit : 

This  agreement,  made  the  3d  day  of  March,  1880,  between  the 
Wabash,  St.  Louis  &  Pacific  R.  Co.,  party  of  the  first  ooHTa^or  o» 
part,  and  David  Ball,  witnesseth :  That  the  party  of  the  ScS?" 
first  part  will,  in  consideration  of  the  agreements  herein 
contained,  forward  for  the  party  of  the  second  part,  the  follow- 
ing freight,  to  wit :  45  cattle,  55  hogs,  from  Garrollton  to  East  St. 
Louis,  at  the  rate  of  $43  per  car,  which  is  a  reduced  rate,  ex- 
pressly agreed  upon  by  the  parties  hereto,  and  in  consideration  of 
which  rate  the  party  oi  the  second  part  stipulates  and  agrees,  as 
follows : 

1.  The  party  of  the  second  part  agrees  to  take  care  of  said 
freight  while  the  same  is  being  transported,  and  load  cabs  ov 

and  unload  the  same  at  his  or  their  own  nsk  and  expense.  waMiaax. 

•  •«....• 

4.  It  is  agreed  that  the  partj  of  the  first  part  shall  not  be 
responsible  for  any  damafi:e  or  iniury  sustained  by  any  buffooatioh 
live-BtoGK  from  suffocation,  while  m  said  cars,  or  from  no  or  stock. 
any  injury  caused  by  overloading  cars,  or  from  fright  of  animals, 
or  from  the  crowding  of  one  upon  or  against  the  other. 

5.  It  is  agreed  that  the  party  of  the  first  part  shall  not  be 
responsible  for  any  delay  caused  by  storm,  fire,  failure  dbl^w. 
of  machinery  or  cars,  or  from  obstruction  of  track  from  any  cause, 
or  for  any  injury  caused  by  fire  from  any  cause  whatever. 

6.  The  party  of  the  second  part,  in  consideration  of  the  rate 
named  in  this  contract,  further  a^ees  to  water  and  AoumEoiTjo 
feed  said  stock  at  his  own  or  their  risk  and  expense,  nB>  stock. 
while  the  same  is  in  the  cars  of  said  first  party;  and  in 
the  event  of  any  unusual  delay  or  detention  of  said  live-stock, 
while  on  said  trip,  from  any  cause  whatever,  the  party  of  the 
second  part  agrees  to  accept,  as  full  compensation  for  all  loss  or 
damage  sustained  in  consequence  of  such  delay,  the  amount  actu- 
ally expended  by  him,  or  them,  in  the  purchase  of  food  and  water 
for  the  stock  aforesaid. 

7.  Defendant  says  that  in  consideration  of  the  covenants  therein 
contained,  it  was  expressly  agreed  in  said  special  con-  j^^^^j^  ^^ 
tract  that  it  should  not  be  responsible  for  any  damaire  suwocatio/ob 
or  injury  sustained  by  said  live  stock  by  suffocation 

while  in  said  cars,  or  for  any  injui^  caused  by  overloading  cars,  or 
25  A.  &  B.  R  Cas.— 95 
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from  fright  of  animals,  or  from  the  crowding  of  one  upon  or 
against  the  other. 

8.  Defendant  says  that  in  consideration  of  the  covenants  therein 
jjustuxT  TOB  contained,  it  was  expressly  agreed  in  said  special  con- 
torTSod  ^m  tr^t  that  said  plaintiff  shonld  water  and  feed  said  live- 
WATBB.  stock  at  his  own  risk  and  expense,  while  the  same  was 
being  transported  over  the  railroad  of  defendant,  and  that  in  event 
of  any  nnusnal  delay  or  detention  of  said  live-stock  while  on  said 
trip,  from  any  canse  whatever,  said  plaintiff  should  accept  as  full 
compensation  for  all  loss  or  damage  sustained  in  consequence  of 
such  delay,  the  amount  actually  expended  by  him  in  the  purchase 
of  food  and  water  for  the  stocK  aforesaid. 

9.  Defendant  says  that,  in  consideration  of  the  covenants  therein 
contained,  it  was  expressly. agreed  in  said  special  contract  that  plain- 
tiff should  take  care  of  said  live-stock  while  the  same  was  being 
transported. 

There  were  other  conditions  in  the  special  contract,  and  other 
allegations  in  the  answer,  but  they  are  not  deemed  material  in  the 
determination  of  the  case,  and  are,  therefore,  not  set  forth  here. 
An  appropriate  reply  was  filed  in  which  it  was  charged  that  the 
Matte*  or-  ^^^  ^^  ^"6  ^og^  "  was  causcd  by  the  negligence  and 
™5Jb?plS-  carelessness  of  the  defendant.*'  Upon  this  state  of 
""•  pleadings  the  plaintiff  offered  evidence  tending  to  prove 

the  shipment  and  value  of  the  hogs ;  their  arrival  at  St.  Louis 
Union  Depot  without  unnecessary  delay;  the  extreme  heat  of  the 
weather ;  that  they  were  delayed  between  two  and  three  hours  at 
the  depot  in  St.  Louis,  surrounded  by  other  cars  and  steam,  etc., 
that  cut  off  the  air  from  them ;  that  plaintiff  several  times  notified 
defendant's  trainmen  whilst  at  the  Union  Depot  that  his  hogs  were 
suffering,  and  they  repeatedly  answered  that  they  would  start  in  a 
few  minutes ;  that  on  arrival  at  their  destination  at  East  St.  Louis 
fourteen  hogs  were  found  to  be  dead;  and  that  he  sold  the  dead  hogs 
at  $1.50  and  the  live  ones  at  $4.35  per  hundred.  Then  there  was 
evidence  tending  to  prove  notice  and  den^and,  etc.  The  defendant 
offered  no  evidence.  The  plaintiff  asked  no  instructions.  The 
mBTHuonom  defendant  asked  two  instructions  in  the  first  of  which, 
wwSht"  ***■  amongst  other  things,  was,  that  if  the  court  sitting  as 
a  jury  shall  find  a  written  contract  was  entered  into  between  plain- 
tifi  and  defendant  whereby  it  was  agreed  that  in  the  event  of  any 
unusual  delay  or  detention  of  the  hogs  while  being  transported^ 
from  any  cause  whatever,  the  plaintiff  was  to  accept  in  full  com- 
pensation for  all  loss,  by  reason  of  such  detention,  the  amount 
actually  expended  by  him  in  the  purchase  of  food  and  water  for 
said  hogs,  then  the  burden  of  proof  is  upon  plaintiff  to  show  that 
the  death  of  the  hogs  was  occasioned  by  the  negligence  of  the  de- 
fendant ;  and  unless  he  has  so  shown,  me  verdict  must  be  for  the 
defendant. 


OF 
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This  instruction  was  given,  as  was  also  thie  second,  which  was 
solely  upon  the  bnrden  of  proof  as  to  negligence,  and  similar  in 
that  respect  to  the  first,  which  fixed  that  burden  on  the  plaintiff. 
There  was  a  verdict  and  judgment  for  the  plaintiff  from  which  the 
defendant  appeals  to  this  court. 

I.  It  has  oeen  well  settled  in  this  State  and  elsewhere  that  a 
common  carrier  may  limit  his  common-law  liability  by  a  special 
contract,  but  cannot  exempt  himself  from  the  conse-  ldotatiox 
quences  of  his  own  negligence.  Levering  v.  "Union  £JJ 
Trans.  &  Ins.  Co.,  42  Mo.  88,  and  authorities  there  "^ 
cited ;  also,  Oxley  v.  St.  L.,  K.  C.  &  N.  R.,  65  Mo.  629;  Clark  v.  St 
L.,  K.  C.  &  N.  R.,  64  Mo.  440 ;  Sturgeon  v.  St.  L.,  K.  C.  &  N. 
B.,  65  Mo.  569.  The  court  below  gave  the  instruction  asked  by 
the  defendant  containing  a  correct  exposition  of  this  principle,  and 
upon  hearing  the  evidence  found  for  the  plaintiff.  It  is  msisted 
that  there  was  no  evidence  of  negligence  on  the  part  of  the  de- 
fendant, and  that,  therefore,  the  finding  was  not  justified  under 
the  evidence  and  instructions.  The  law  was  laid  down  properly 
as  asked  by  the  defendant,  and,  the  court  below  having  come  to  a 
conclusion  upon  the  evidence,  we  cannot  interfere,  unless  there  was 
no  evidence  whatever  of  negligence.  We  will  not  say  there  was 
no  evidence  tending  to  prove  negligence,  when  it  is  shown  that  de- 
lay occurred  which  apparently  was  unnecessary ;  when  the  weather 
was  excessively  hot;  when  the  attention  of  the  trainmen  was 
called  more  than  once  to  the  suffering  condition  of  the  hogs ;  and 
especially  when  the  defendant  was  at  liberty  to  show  the  reason 
for  delay,  if  any  existed. 

IL  The  next  point  insisted  on  by  the  appellant  is  the  measure  of 
damages,  or  rather  the  amount  of  the  finding.  The  evidence 
showed  that  the  dead  hogs  sold  for  $1.50  per  hundred,  keasubb  of 
and  those  not  dead  for  $4.35.    The  finding  of  the  court      »^«^o"- 


Amoukt  op 
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was  the  value  at  $4.35  per  hundred  after  deducting  the 
value  at  $1.50.  The  appellant  insists  that  the  amount  of  the  find- 
ing must  be  limited  by  the  sixth  clause  of  the  special  contract 
above  set  out,  to  wit :  "  The  amount  actually  expended  by  him  or 
them  in  the  purchase  of  food  and  water."  Any  damage  that  might 
have  accrued  to  the  plaintiff's  stock  on  account  oi  any  circum- 
stances, or  on  account  of  acts  of  the  defendant  not  the  result  of 
negligence  on  its  part,  would  be  limited  by  the  special  contract 
In  other  words,  the  sixth  article  or  clause  of  the  special  contract 
above  quoted  limited  the  recovery  of  dama^  sustained  by  the 
plaintiff  to  the  ^^  amount  actually  expended  for  food  and  water," 
unless  such  damage  was  caused  by  tne  negligence  of  the  defend- 
ant. But  the  court  having  the  evidence  before  it  upon  the  ques- 
tion of  negligence,  without  the  proof  of  which  the  plaintiff  could  not 
recover,  and  having  found  necessarily  that  the  damage  was  caused 
by  the  negligence  of  the  defendant^  uiis  court  cannot  undertake  to 
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say  that  finding  was  erroneons.    The  judgment  below  mnst  be  af- 
firmed.   All  concnr.    HotJOH,  0.  J.,  absent. 

Extent  to  which  Common  Carrier  may  limit  hit  Liability.— See,  gener- 
ally, Moulton  «.  St.  Paul,  etc.,  R.  Co.,  12  Am.  &  Edr.  R  R.  Gas.  18;  Gal- 
yeston,  etc.,  B.  Co.  v.  Allison,  12  lb.  28;  Alabama,  etc.,K.  Co.  c.  Little,  12  lb. 
87;  Graves  v.  Lake  Shore,  etc.,  R.  Co.,  16  lb.  105;  St.  Louis,  etc.,  R.  Co.  e. 
Cleary,  16  lb.  122;  Rintoul  e.  New  York,  etc.,  R.  Co.,  16  lb.  144;  Canfield 
o.  Baltimore,  etc.,  R  Co.,  16  lb.  152;  Kansas  City,  etc.,  R.  Co.  t).  Simpson, 
16  lb.  158;  Manchester,  etc.,  R  Co.  9.  Brown,  16  lb.  174;  Piedmont  Mfg. 
Co.  V.  Columbia,  etc.,  R  Co.,  16  lb.  194;  Wabash,  etc.,  R  Co.  «.  Peyton,  18 
lb.  1;  Camp.  v.  Wabash,  etc.,  R  Co.,  18  lb;  542;  Bartlett  v,  Pittsburgh,  etc., 
R.  Co.,  18  lb.  549;  Taylor  e.  Little  Rock,  etc.,  R  Co.,  18  lb.  590;  Wein> 
burg  o.  Railroad  Co.,  18  lb.  697;  Little  Rock,  etc.,  R.  Co.  o.  Talbot,  18  lb. 
598;  Eiff  t).  Atchison,  etc.,  R  Co.,  18  lb.  618:  Little  Rock,  etc.,  R  Co.  e. 
Harper  &  Wilson,  21  lb.  97;  Chicago,  etc.,  R  Co.  v.  Moss  &  Co.,  21  lb. 
98;  Wilson  o.  New  York,  etc.,  R  Co.,  21  lb.  148. 


BhAOK 

V. 

WxRABKy  St.  Lottis  akd  Paoifio  R.  Go. 

(Ill  lOinoit,  851.) 

A  stipulation  in  a  shipping  contract,  voluntarily  and  understandingly  en- 
tered into  by  a  shipper  of  live-stock  for  transportation,  that  in  consideration 
of  a  reduced  rate  no  claim  for  damages  accruing  to  the  shipper  shall  be  al- 
lowed or  paid  by  the  carrier,  or  sued  for  in  any  court,  unless  a  claim  for 
such  loss  or  damage  shall  be  made  in  writing,  verified  by  the  affidavit  of  the 
shipper  or  his  agent,  and  delivered  to  the  general  freight  a^nt  of  the  car- 
rier, at  his  office,  withiD  five  days  from  the  time  such  stock  is  removed  from 
the  cars,  will  be  binding  upon  the  shipper,  and  is  not  void  as  being  con- 
trary to  any  law  or  to  pubbc  policy. 

Where  a  party  of  mature  years  and  sound  mind,  being  able  to  read  and 
write,  without  any  imposition  or  artifice  to  throw  him  on  his  guard,  delib- 
erately signs  a  written  agreement  without  informing  himself  of  the  nature  of 
its  contents,  he  will  nevertheless  be  bound  by  it,  for  the  reason  the  law  will 
not  permit  him  to  allege,  as  a  matter  of  defence,  his  ignorance  of  that  which 
it  was  his  duty  to  knOw,  particularly  when  the  means  of  information  are 
within  his  immediate  reach,  and  he  neglects  to  avail  himself  of  them. 

In  an  action  by  the  shipper  of  stock  against  a  railway  company  to  recover 
damages  for  negligence  and  delay  in  transportation,  and  a  special  written 
or  printed  contract  is  set  up  to  defeat  the  action  for  a  non-compliance  with 
its  terms  and  conditions,  the  shipper  will  have  the  right  to  show  the  cir- 
cumstances under  which  he  executed  the  same,  when  he  claims  he  was  pur- 
posely misled  by  the  defendant's  agent  and  induced  to  sign  the  same 
without  having  time  to  examine  the  contents,  under  the  fraudulent  assurance 
that  it  was  only  a  pass. 

In  a  suit  against  a  riulway  company  as  a  carrier,  to  recover  damages  for  a 
loss  from  negligence  and  delay  in  the  transportation  of  freight,  a  special 
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contract  of  shipment  was  set  up  in  bar,  which  was  executed  in  consideration 
of  reduced  rates,  as  was  claimed  by  the  defendant,  and  which  the  plaintiff 
claimed  was  signed  by  him  under  the  fraudulent  assurance  it  was  only  a 
pass,  just  as  the  train  was  starting  to  leave,  when  he  had  no  time  to  read 
the  same.  The  defendant's  station  agent  was  permitted  to  testify  that 
$33.50  was  the  schedule  rate  per  car  for  the  shipment  of  stock.  On  cross- 
examination  the  plaintiff  asked  him  if  the  company  had  ever  received  that 
amount  for  a  car  of  freight  between  the  same  pomts,  and  also  this  question : 
'*Did  you  tell  him  (plaintiff)  when  he  came  for  the  cars  at  $25,  he  would 
have  to  sign  any  contract  relieving  the  company  from  liability  ?'' — ^to  which 
the  court  sustained  objections.  &ldy  that  under  the  latitude  of  cross-exam- 
ination both  questions  were  clearly  proper,  and  that  the  court  erred  in  ruling 
otherwise. 

On  the  question  whether  a  shipper's  contract  was  fairly  and  understand- 
injB^ly  executed  by  the  shipper,  or  whether  he  was  induced  to  sign  the  same 
without  examination,  under  the  false  assurance  of  a  station  agent  that  it 
was  only  a  pass,  the  agent,  on  his  examination  in  chief,  stated  certain  of  bis 
declarations  to  the  shipper,  made  at  the  time  and  relating  to  the  signinff  of 
the  alleged  contract.  On  cross-examination  an  objection  was  sustained  to 
this  question:  *'Did  you  tell  Black  (the  shipper)  what  it  was  when  you  had 
him  sign  it  ?"  Eddy  that  the  court  erred  in  its  ruling,  and  that  everything 
that  was  said  or  done  at  the  time  by  either  of  the  parties  relating  to  the 
aigning  was  a  part  of  the  rei  gestm^  and  was  proper  to  be  elicited  on  cross- 
examination. 

Where  a  party  proves,  by  its  agent,  the  declaration  of  the  latter  made  at 
the  time  of  the  signing  of  a  contract,  the  validity  of  which  was  bein^  ques- 
tioned, it  is  clearly  the  right  of  the  other  party,  on  cross-examination,  to 
call  out  all  that  was  said  at  the  same  time  on  the  same  subject. 

Where  a  special  written  contract  is  set  up  in  defence,  the  execution  of 
which  is  claimed  to  have  been  fraudulently  obtained,  and  the  defendant 
proves  by  his  agent  what  was  said  and  done  at  the  time  it  was  signed,  it  is 
error  to  refuse  to  allow  the  plaintiff,  in  rebuttal,  to  give  his  version  of  the 
same  matters. 

Where  it  was  a  question  whether  a  special  contract  for  the  transportation 
of  live-stock  was  fairly  and  understandingly  signed,  or  procured  fraudu- 
lently, the  shipper  was  asked,  *' What,  if  anything,  was  said  about  that  being 
a  special  contract  with  you  at  that  time  ?"  and  also,  *'  Was  this  paper  intro- 
duced in  evidence,  in  the  contract  you  made  to  ^ip  the  stock  Dy  the  rail- 
road company  to  Chicago?" — to  both  of  which  questions  the  court  sustained 
objections — hdd^  that  the  court  erred  in  excluding  the  questions. 

Parol  evidence  is  admissible  to  impeach  the  validity  of  a  written  instru- 
ment. Such  evidence  is  not  proper  to  change  the  terms  of  a  written  agree- 
ment, but  the  circumstances  unoer  which  its  execution  is  procured  may  be 
shown,  for  the  purpose  of  showing  whether  the  paper  ever  became  a  contract, 
or  not.  That  a  contract  exists  must  be  shown  by  parol,  and  the  proof  of 
such  existence  may  be  attacked  by  proof  that  the  execution  of  the  document 
is  a  nullity,  as  having  been  procured  by  duress,  or  by  fraud,  etc. 

Where  a  plaintiff  contended  that  a  verbal  understanding  between  him  and 
a  railroad  station  agent  was  the  contract,  and  the  only  one,  under  which  he 
made  a  shipment,  and  that  an  instrument  signed  by  him  and  the  agent  was 
executed  on  his  part  under  the  belief  that  it  was  a  mere  pass  over  the  road, 
and  that  belief  was  induced  by  the  conduct  and  misrepresentation  of  the 
a^ent,  while  the  defendant  insisted  that  the  instrument  was  a  valid  and 
binding  agreement,  affording  the  only  evidence  of  the  contract  between  it 
and  the  plaintiff,  it  was  held  that  it  was  a  matter  of  proof  which  theory  was 
correct,  and  that  the  only  way  of  establishing  the  truth  or  falsity  of  either 
hypothesiB  was  by  showing  what  passed  between  the  parties. 
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Appeal  from  the  Appellate  Court  for  the  Third  District, 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  De  Witt 
County ;  the  Hon.  George  W.  Herdman,  Judge,  presiding. 

Moore  ds  Wa/mer  for  the  appellant. 

Brown  dk  JKxrby  for  the  appellee. 

MuLKBY,  J. — This  was  an  action  on  the  case,  brought  by  the 
Pacts.  appellant,  Robert  Black,  to  the  June  term,  1882,  of 

the  De  Witt  Circuit  Court,  against  the  Wabash,  St.  Louis  &  Paci- 
fic R.  Co.,  the  appellee,  to  recover  damages  for  alleged  negligence 
in  the  carria^  and  transportation  of  a  lot  of  beef  cattle  belonging 
to  the  appellant,  from  Midland  City,  in  said  De  Witt  County,  to 
the  Union  Stock  Yards,  in  Cook  County,  resulting,  as  is  claimed, 
in  the  loss  of  several  head  of  the  cattle,  and  serious  injury  to  the 
others.  The  cause  was  tried  before  the  court  and  a  jury,  resulting 
in  a  verdict  and  judgment  for  the  defendant.  On  appeal  to  the 
Appellate  Court  for  the  Third  District  the  judgment  of  the  circuit 
court  was  atBrmed,  and  the  case  is  now  before  us  for  review. 

The  errors  assigned  upon  the  record,  and  relied  on  for  a  reversal, 
question  the  rulings  of  the  trial  court  in  the  admission  and  exclu- 
sion of  testimony,  and  in  the  giving,  refusing,  and  modifying  of 
instructions.  In  order  to  a  proper  understanding  of  the  questions 
thus  raised,  it  will  be  necessary  to  advert,  in  a  general  way,  to  the 
leading  facts  in  the  case,  as  well  as  to  the  opposing  theories,  upon 
which  the  case  was  tried. 

The  appellant,  bein^  a  farmer  and  shipper  of  stock,  in  the  latter 
part  of  June,  1881,  called  on  Cicero  Lane,  the  station  agent  of  ap- 
pellee at  Midland  City,  for  the  purpose  of  making  arrangements 
for  shipping  a  lot  of  cattle  and  nogs  from  that  place  to  Chicago, 
over  appellee's  road.  The  agent  informed  him  that  at  present 
rates  the  cars  would  cost  him  $38.50  per  car  (or,  as  appellant  states 
it,  $30  per  car),  but  at  the  same  time  promised  him  he  would  try 
to  get  nim  better  rates.  Accordingly,  on  the  first  of  July,  or 
thereabouts,  the  agent  informed  him  the  company  had  made  a 
lower  rate,  and  that  he  could  then  ship  his  stock  at  $25  per  car. 
In  pursuance  of  this  understanding,  the  appellant,  on  the  6th  day 
of  tne  following  month,  loaded  his  stock,  consisting  of  ninety-four 
head  of  cattle  and  fifty-five  head  of  hogs,  in  cars  lurnished  by  ap- 
pellee, then  standing  on  its  tracks  at  Midland  Citjr.  After  the 
stock  was  loaded,  and  a  short  time  before  the  tram  moved  off. 
Lane,  the  station  a^ent,  came  to  appellant  and  told  him  he  had 
better  go  to  the  office  and  sign  his  passes,  which  he  did.  The 
passes  referred  to  were,  in  fact,  a  written  agreement,  in  duplicate, 
between  the  company  and  appellant,  containing  the  terms  and 
conditions  upon  wliich  the  stock  then  in  the  cars  was  to  be  shipped, 
the  same  having  already  been  signed  by  Lane  on  behalf  of  the 
company.    Appellant  testifies  this  agreement  was  signed  by  him 
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in  duplicate,  on  presentation  by  the  agent,  without  any  knowledge 
of  the  real  character  of  its  contents,  and  the  evidence  shows  one 
copy  of  it  was  retained  by  appellant  and  the  other  forwarded  by 
Lane  to  the  general  freight  agent  of  the  company  at  St.  Louis. 
As  appellant  claims  on  the  arrival  of  the  train  at  Chicago,  and 
before  he  had  an  opportunity  of  examining  the  contract,  an  a^ent 
of  the  company  came  round  and  took  it  up,  and  has  since  had  ex- 
clusive possession  of  it. 

The  ultimate  question  upon  which  this  case  hinges  is,  whether 
appellant,  under  the  circumstances,  is  concluded  oy  the  provi- 
sions of  the  contract  in  question.  The  appellant,  in  present- 
ing the  case  to  the  trial  court,  simply  showed  the  time  and 
place  of  the  shipment  of  the  stock,  and  the  price  to  be  paid  for 
the  cars  used  for  that  purpose,  without  developing  the  existence 
of  the  special  contract.  He  then  offered  testimony  tending  to 
show  the  loss  and  injury  to  the  cattle  were  occasioned  by  the  negli- 
gence and  delay  of  the  company  in  their  transportation,  and  there- 
upon rested.  To  meet  the  case  thus  made  by  appellant,  appellee 
offered  testimony  tending  to  negative  the  charge  of  negligence  on 
the  part  of  the  company,  and  also  put  in  evidence  the  special  con- 
tract above  mentioned,  which  contains,  among  others,  the  follow- 
ing stipulation : 

^^ Tenth — ^In  consideration  of  the  rate  aforesaid,  it  is  further  agreed 
that  no  claim  for  damages  which  may  acciiie  to  the  party  of  the  sec- 
ond part  under  this  contract  shall  be  allowed  or  paia  by  oohtractloot- 
the  party  of  the  first  part,  or  sued  for  in  any  court  by  SoTiT^^As 
the  party  of  the  second  part,  unless  a  claim  for  such  loss  "^  *"*■• 
or  damage  shall  be  made  in  writing,  verified  by  the  aflSdavit 
of  the  party  of  the  second  part,  or  his  or  their  agent,  and  delivered 
to  the  general  freight  agent  of  the  party  of  the  first  part,  at  his 
office  in  the  city  of  St.  Louis,  within  five  (5)  days  from  the  time 
said  stock  is  removed  from  said  cars." 

It  is  conceded  appellant  failed  to  give  notice  to  appellee's  gen- 
eral freight  agent  at  the  city  of  St.  Louis  of  the  loss  and  damage 
to  the  stock  within  the  time  or  in  the  manner  required  vauditt 
by  the  above  stipulation.  It  is  claimed,  however,  by 
appellant,  first,  that  the  stipulation  in  question  is  an 
unreasonable  attempt  on  tne  part  of  tne  company  to  limit  its 
common-law  liability,  not  warranted  by  public  policy,  and  that  for 
that  reason  it  is  inoperative  and  void ;  and,  second,  that,  admitting 
it  to  he  prmia  facie  valid,  it  is  nevertheless,  by  reason  of  the  cir- 
cumstances unaer  which  it  was  obtained,  not  binding  upon  the  ap- 
pellant. 

With  respect  to  the  first  branch  of  the  proposition  we  have  no 
hesitancy  in  holding  that  a  stipulation  like  tnis,  when  anpuLAnos 
voluntarily  and  understandingly  entered  into  by  the  "n^""®- 
shipper,  is  binding  upon  him.    The  manifest  object  of  such  a  pro- 
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vision  is  to  force  those  claimiDg  to  be  dama^d  by  the  carrier's 
negligence  to  promptly  present  their  claims  lor  adjustment  while 
the  facts  and  circnmstances  upon  which  they  are  based  are  fresh  in 
the  memories  of  parties  and  witnesses,  and  to  prevent  being  har- 
assed or  imposed  npon  by  dishonest  claimants.  We  see  nothing 
improper  in  requiring  sucn  claims  to  be  verified  by  affidavit. 

The  second  branch  of  the  proposition  is  not  so  free  from  diffi- 
culty. A  contract,  ex  vi  termini^  implies  the  assent  of  two  or 
more  minds  to  the  same  proposition.  It  follows,  there- 
BioMBDwrraovT  fore,  if  one  sign  a  written  instrument  containing  mutual 
coSnwTB?  ^  stipulations  between  himself  and  another,  without  any 
ALiDiTT  o».  knowledge  of  its  contents,  there  will  not  be  in  fact,  in 
the  strict  sense  of  the  term,  a  contract  between  them,  though  in  a 
legal  sense  there  may  be.  Where  a  party  of  mature  years  and 
sound  mind,  being  able  to  read  and  write,  without  any  imposition 
or  artifice  to  throw  him  ofi  his  guard,  deliberately  signs  a  written 
agreement  without  informing  himself  as  to  the  nature  of  its 
contents,  he  will  nevertheless l>e  bound,  for  in  such  case  the  law 
will  not  permit  him  to  allege,  as  matter  of  defence,  his  ignorance 
of  that  which  it  was  his  duty  to  know,  particularly  where  the  means 
of  information  are  within  his  immediate  reach,  and  he  neglects  to 
avail  himself  of  them.  Applying  this  elementary  principle  to  the 
case  in  hand,  it  was  clearly  tne  duty  of  appellant  to  have  examined 
the  contract  in  question,  and  fully  advised  himself  as  to  its  con- 
tents before  signing  it;  and  if,  by  a  failure  to  perform  this  duty, 
he  has  sustained  an  injury,  he  must  suffer  the  consequences,  unless 
such  failure  was  occasioned  by  the  fraud  or  artifice  of  appellee, — 
and  this,  we  understand,  appellant  claims  was  the  case. 

Whether  appellant  was  purposely  misled  and  thrown  off  his 
guard  by  appellee,  and  thereby  induced  to  sign  the  contract  in 
iKDnanaimTo  qncstiou,  upou  the  hypothcsis  it  was  a  mere  pass  over 
noH  coHTBAOT.  appcllec's  road,  as  is  claimed  was  the  case  by  appellant's 
counsel,  is  a  question  which  the  trial  court  seems  to  have  ignored 
and  studiously  kept  from  the  consideration  of  the  juiy.  This  is 
clearly  shown,  both  from  the  instructions  of  the  court  and  its  ex- 
clusion of  testimony  bearing  upon  the  question.  Indeed,  the 
rulings  of  the  trial  court  seem  to  have  been  highly  technical,  and 
altogether  unfavorable  to  the  appellant.  Even  upon  cross-exami- 
iMPRORB  RUL.  uatiou,  whcrc  ereat  latitude  is  generally  allowed,  the 
COURT.  reins  appear  to  have  been  very  tightly  drawn,  as  is 

shown  by  the  following  rulings :  The  station  agent  having  been 
permitted  to  state,  against  the  objection  of  appellant,  that  $33.50 
was  the  schedule  rate  per  car  for  the  shipment  of  stock  from  Mid- 
land City  to  Chicago,  at  the  date  of  this  transaction,  was  asked,  on 
cross-examination,  if  the  company  had  ever  received  that  amount 
for  a  car  of  freight  from  Midland  City  to  Chicago,  and,  on  objec- 
tion, the  question,  strange  to  say,  was  ruled  improper.   The  follow- 
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ing  croB&qnestion  propounded  to  this  witness  was  also  rnled  im- 
proper :  "  JDid  you  tell  him  (appellant),  when  he  came  for  them 
(the  cars)  at  $25,  he  would  have  to  sign  any  contract  releasing  the 
company  from  liability?  Both  the  above  questions^  under  the 
latitude  of  cross-examination,  were  clearly  proper,  and  the  court 
erred  in  ruling  otherwise.  The  erroneous^ruling  of  the  court, 
however,  so  far  as  the  last  two  questions  are  concerned,  is  cui*ed  by 
the  answers  of  the  witness,  for  notwithstanding:  they  were  ruled 
improper,  the  witness  preceded  to  and  did  f  alfy  answer  them,  so 
that  the  appellant  was  not  at  all  prejudiced  by  the  ruling. 

With  respect  to  the  signing  of  the  conti*act,  the  station  agent 
testified  as  follows :  "  I  don't  know  whether  the  cattle  j^^^^^^^^^ 
were  all  loaded  or  not  when  the  contract  was  signed.  I  btahoii  'lom 
don't  remember  when  the  train  started.  I  went  up  to  mohwo  cok- 
the  pens  and  told  him  to  sign  the  contract,  and  that  ^' 
would  pass  him.  I  can't  say  positive  whether  I  told  him  to  come 
down  and  sign  his  passes.  I  don't  remember  that  I  called  it  a 
^contract  when  I  asked  him  to  sign  it.  When  Black  came  down  to 
'sign  it,  the  cars  were  loaded,  as  well  as  I  recollect."  Having  made 
this  statement,  the  witness  was  then  asked,  on  cross-exammation, 
the  following  question  :  "  Did  you  tell  Black  what  it  was  when  you 
liad  him  sign  it  ?" — which,  on  obiection,  was  held  by  the  court  im- 

E roper,  and  the  plaintiff  excepted.  As  the  witness  had  stated,  on 
is  examination  in  chief,  certain  declarations  of  his  own,  made  at 
the  time,  and  relating  to  the  signing  of  the  alleged  contract,  it  was 
clearly  the  right  of  appellant,  on  cross-examination,  to  call  out  all 
that  was  said  at  the  same  time  on  the  same  subject.  Under  the  cir- 
cumstances of  this  case,  everything  that  was  said  or  done  at  the 
time  by  either  of  the  parties,  relating  to  the  signing  of  the  con- 
tract, was  a  part  of  the  res  gestcBy  and  was  proper  to  be  called  out 
on  cross-examination,  and  it  was  therefore  clearly  error  to  disallow 
the  question. 

The  appellant  having  been  called  as  a  witness,  in  rebuttal,  to 
give  his  version  of  what  occuiTed  before  and  at  the  time  of  sign- 
ing  the  contract  in  question,  was  asked  the  following  tssrhoht 


questions,  namely :  "What,  if  anything,  was  said  about  clusiow  of  bti- 


ov 

AFPKIXAXT— BZ- 


DWfCS. 


that  being  a  special  contract  with  you  at  that  time  ?" 
"  Was  this  paper  (introduced  in  evidence)  the  contract  you  made 
to  ship  the  stock  by  the  Wabash  R.  Co.  to  Chicago?" — both  of 
which  questions  the  court  held  improper,  and  refused  to  allow 
them  to  be  answered.  Upon  what  principle  the  court  permitted 
the  agent  of  appellee  to  testify  as  to  all  the  matters  here  inquired 
after,  and  yet  absolutely  closed  the  mouth  of  appellant  on  the 
same  subject,  is  difficult  to  conceive.  For  instance,  when  Lane 
was  on  the  stand,  counsel  for  appellee,  referring  to  the  written 
contract  relied  on  as  a  defence  in  the  case,  asked  the  witness  this 
question :    "  Was  ihis  the    contract  on  which  the  cattle  were 
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shipped  ?"  and  the  conrt,  on  objection  bein^  made,  held  the  ques- 
tion, as  it  shonld  have  done,  proper ;  jet  when  appellant  is  asked 
substantially  the  same  question,  he  was  not,  as  we  nave  just  seen- 
permitted  to  answer  it.  We  are  aware  of  no  rule  of  law  that  per, 
mits  such  a  diversity  of  ruling  in  the  same  case. 

It  may  be,  the  court,  in  so  studiously  and  vigilantly  suppressing 
pjaolsvidbiiob  A^d  keeping  from  the  jury  all  that  was  attempted  to 
be  shown  by  appellant  as  to  what  was  said  or  passed  be- 
tween the  parties  either  before  or  at  the  time  of  sign- 
ing the  agreement,  supposed  it  was  merely  applying  the  general 
pnnciple  that  parol  evidence  is  not  admissible  for  the  purpose  of 
chan^ng  the  terms  of  a  written  instrument ;  but  if  so,  the  court 
was  clearly  laboring  under  a  misapprehension.  The  object  of  the 
excluded  evidence  was  not  to  change  the  terms  of  an  agreement 
which  was  admitted  to  have  a  valid  existence,  but  rather  to  show 
that,  by  reason  of  the  circumstances  under  which  it  was  obtained, 
it  was,  in  legal  effect,  no  agreement  at  all.  It  is  just  as  well  set- 
tled by  the  authorities  that  parol  evidence  is  admissible  to  impeach 
the  validity  of  an  instrument  as  it  is  that  such  evidence  will  not 
be  heard  merely  for  the  purpose  of  changing  or  varying  its  terms. 
Abbott  on  Trial  Evidence,  294 ;  Kerr  on  Fraud  and  Mistake,  888. 
It  is  well  said  by  Wharton,  in  his  work  on  Evidence,  section  981 : 
"  Before  the  rules  excluding  parol  testimony  to  vary  documents 
can  be  applied,  we  must  determine  a  document  legally  exists.  That 
it  exists  must  be  shown  by  parol,  and  the  proof  of  such  existence 
may  be  attacked  by  proof  that  the  execution  of  the  document  was 
a  nullity,  having  been  coerced  by  duress,  or  elicited  by  fraud,"  etc. 
The  well-recognized  doctrine,  here  so  clearly  and  forcibly  an- 
nounced, was  especially  applicable  to  this  case.  There  were,  as  is 
generally  the  case,  two  distinct  and  opposing'  theories  upon  which  it 
PLAnmn^  xm  ^^  beiuff  tried.  The  plaintiff  was  proceeding  upon 
DBBSTAHDnroor  the  hypotnesis  that  the  verbal  understanding  reacned 
"*^*"'  between  appellant  and  the  station  agent,  about  the  first 
of  July,  when  the  latter  informed  him  that  he  could  furnish  him 
the  cars  at  $25  a  car,  was  the  contract,  and  only  contract,  under 
which  the  shipment  was  made ;  that  the  instrument  signed  by  him- 
self and  the  agent  was  executed  on  his  part  under  the  belief  that 
it  was  a  mere  pass  over  appellee's  road,  and  that  this  belief  was  in- 
duced by  the  conduct  and  misrepresentation  of  the  agent  of  ap- 
pellee. The  case,  on  the  other  nand,  was  tried  upon  the  theory 
TH  RTUPoir  *^*^  ®  instrument  in  question  is  a  valid  and  binding 
WHICH  CA8B  agreement,  and  as  such  affords  the  only  evidence  of  the 
WAS  xBxu>.  contract  between  them  for  the  transportation  and  car- 
riage of  the  cattle, — that  all  prior  and  contemporaneous  declarations 
and  statements  of  the  parties  were  merged  in  the  written  agree- 
ment. Now,  whether  the  one  or  the  other  of  these  theories  was 
true  was  clearly  a  matter  of  proof,  and  the  only  way  of  establish- 
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ing  the  tmth  or  falsity  of  either  hypothesis  was  by  showing  jnst 
what  passed  between  the  parties.  This  the  court  refused  to  per- 
mit, and  we  think  it  was  error,  for  which  the  case  should  be  re- 
versed. 

The  judgment  of  the  Appellate  Court  is  reversed,  and  the  cause 
remanded,  with  directions  to  that  court  to  reverse  the  judgment  of 
the  Circuit  Court,  and  remand  the  cause  for  further  proceedings  in 
conformity  with  this  opinion. 

Judgment  reversed. 

Walkebl  J.  (dissenting  in  part). — I  am  unable  to  concur  in 
that  part  of  the  opinion  which  holds  that  the  company  may  con- 
tract to  relieve  itself  from  liability  within  less  than  the  po^^o^g^^, 
statutory  period  for  a  bar.  It  is,  in  my  1uds:ment,  op-  »oad  to  Lnm? 
posed  to  public  policy  to  permit  a  railroad  company  to 
impose  in  its  shipping  contract  a  condition  that  a  shipper  suffering 
loss  shall  prepare,  swear  to,  and  serve  a  notice  of  tne  loss  on  an 
agent  of  the  company  in  a  distant  city  in  another  State.  It  vir- 
tually places  the  shipper  at  the  mercy  of  the  company.  It  may 
fix  tne  charges  when  stock  is  shipped  without  such  a  contract,  at 
an  oppressive  rate,  and  stock  shipped  under  such  a  contract,  at  a 
fair  and  reasonable  rate,  and  give  the  shipper  his  choice.  If  the 
rate  charged  when  there  is  no  such  contract  is  double  or  treble 
that  when  made  under  such  a  contract,  then  the  shipper  is  virtually 
compelled  to  enter  into  such  a  contract.  By  such  means  these  bodies 
have  the  power  to  compel  all  shippers  to  such  and  almost  any  terms 
they  impose.  Power  to  make  such  contracts,  if  sanctioned,  is  liable 
to  great  abuse,  and,  in  many  cases,  to  oppression  and  injustice. 
The  legislature  has  in  its  wisdom,  and  in  promotion  of  the  general 
welfare,  prescribed  the  period  of  limitations  of  the  various  actions, 
and  I  hold  that  parties  are  not  capable  of  contracting  to  shorten 
the  period,  or  to  impose  hard  and  unreasonable  terms  before  the 
party  sufiering  loss  can  avail  of  the  provisions  of  the  statute.  I 
therefore  dissent  to  that  portion  of  the  opinion  in  this  case. 

Mr.  Justice  Soorr  also  dissenting. 

See  Ball  «•  Wabaah,  etc.,  B.  Co.,  and  note,  ante,  p.  884. 
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Union  Faoifio  B.  Go.  v.  Unttbd  States. 
Untted  States  v.  Union  Paoifio  R  Co. 

(117  United  States  Supreme  (hurt  BtpartSy  856.) 

Section  6  of  the  act  of  July  1,  1862,  in  aid  of  the  construction  of  the  rail- 
roads  to  the  Pacific,  required  them  to  transport  mails,  troops,  supplic  i,  etc^ 
for  the  government  *'at  fair  and  reasonable  rates  of  compensation,  not  to 
exceed  the  amounts  paid  by  private  parties  for  the  same  serTice."  The 
Union  Pacific  R.  Co.  nled  its  petition  in  the  Court  of  Claims,  setting  forth 
the  performance  of  such  services  for  the  government  and  its  charges  for  the 
same,  and  averring  that  the  several  amounts  were  according  to  rates  fixed 
by  it  both  as  respects  the  government  and  the  public,  which  were  fair  and 
reasonable,  and  not  exceeding  the  amounts  paid  by  private  parties  for  the 
same  kind  of  service.  The  government  denied  the  reasonableness  of  the 
rates,  and  averred  that  less  amounts  allowed  by  it  were  fair  and  reasonable. 
The  Court  of  Claims,  after  hearing  proof,  found  ''that  the  amounts  allowed 
and  retained  by  the  Treasury  Department  for  transportation  of  mails  as  afore- 
said are  a  fair  and  reasonable  compensation  for  the  service,  and  not  in  excess 
of  the  rates  paid  by  private  parties  for  the  same  service."  Beld,  that  this 
was  a  proper  form  of  finding. 

The  provisions  of  {  6  of  the  act  of  July  1, 1862,  respecting  rates  for  trans- 
portation done  by  the  Union  Pacific  R.  Co.  for  the  United  States,  govern 
such  trans{)ortation  over  its  bridge  between  Council  Blufb  and  Omsha. 

The  service  rendered  by  a  railway  company  in  transporting  a  local  pas- 
senger from  one  point  on  its  line  to  another  is  not  identical  with  the  service 
rendered  in  transporting  a  through  passenger  over  the  same  rails. 

The  findings  in  this  case  were  before  the  court  on  a  motion  for 
a  cerHorari,  reported  in  116  U.  S.  402.  After  that  motion  was 
denied  the  cause  came  on  for  hearing  and  decision  on  the  merits. 
The  case  is  stated  in  the  o^ion  of  the  court. 

John  F.  Dillon  for  the  U  nion  Pacific  R.  Co. 

Solicitor-  General  for  the  United  States. 

Matthews,  J. — In  the  case  of  Union  Pacific  R  Co.  v.  United 
States,  104  U.  S.  662,  on  appeal  from  the  Court  of  Claims,  it  was 
decided  that  the  raih'oad  company,  by  virtue  of  the  sixth  section 
of  the  act  of  July  1,  1862,  ch.  120,  12  Stat.  489,  493,  was  entitled 
^  to  be  paid  by  the  government  for  services  rendered  in 
FosTrBULinpoB-  the  transportation  of  the  mails  over  its  road,  and  of  the 
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-FoRMKB  DBci-  employecs  accompanying  them,  compensation  at  fair 
and  reasonable  rates,  not  to  exceed  the  amounts  paid 
by  private  parties  for  the  same  kind  of  service,  and  not  such  i-ates 
as  were  or  mi^ht  be  prescribed  by  general  laws  regulating  the 
compensation  for  similar  service  by  other  railway  companies ;  and 
for  tlie  purpose  of  ascertaining  and  awarding  the  amount  due  for 
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such  servipes  as  had  been  rendered,  and  for  which  the  snit  hnd 
been  brought,  the  judgment  was  reversed  and  the  cause  remanded 
to  the  Court  of  Claims. 

In  that  court  the  cause  was  consolidated  with  two  others  between 
the  same  parties,  having  similar  objects,  and  an  amended  petition 
was  substituted,  in  which  the  Union  Pacific  B.  Co.  was  plaintiff, 
that  being  the  name  of  the  consolidated  corporation  composed  of 
the  Union  Pacific  B.  Co.,  the  Kansas  Pacific  K.  Co.,  and  tue  Den- 
ver Pacific  R.  and  Telegraph  Co.  In  that  petition  cla,„allm«d 
the  plaintiff  alleged  claims  against  the  government  AaAnm  oS?- 
for  compensation  for  transportation  of  troops,  mails,  "'"■"• 
munitions  of  war,  supplies,  public  stores,  passengers,  mail  agents, 
and  clerks,  and  the  transmission  of  despatches,  the  details  of  which 
were  set  out  in  schedules  attached  thereto.  Of  these  the  sum  of 
$3,768,568.60  was  alleged  to  have  accrued  for  services  rendered 
by  the  Union  Pacific  K.  Co.  prior  and  up  to  June  80, 1878,  one 
half  of  which,  it  was  admitted,  should  be  retained  by  the  govern- 
ment and  applied,  as  required  by  section  5  of  the  act  of  July  2, 
1864,  to  the  payment  of  the  bonds  issued  by  the  United  States  in 
aid  of  the  construction  of  the  road ;  an  additional  sum  of  $1,415,- 
415.25  was  claimed  to  be  due  and  payable  in  cash,  for  services 
rendered  by  the  Kansas  Pacific  R.  Co.,  for  similar  services,  and 
the  further  sum  of  $94,206.20  for  like  service^  rendered  by  the 
Denver  Pacific  R  and  Telegraph  Co. 

It  was  also  averred  that  the  several  amounts  charged  for  the 
services  so  performed  were  according  to  the  rates  there-  rar  otjdok- 
for  which  the  railroad  company  had  determined  and  £Sra>!" 
fixed,  both  as  respects  the  government  and  the  public,  and  of 
whicn  the  government  and  the  several  departments  were  dulv 
notified,  which  rates  were  fair  and  reasonaole,  and  not  exceed- 
ing the  amounts  paid  by  private  parties  for  the  same  kind  of  ser- 
vice. 

The  United  States  filed  an  answer  to  this  complaint  denying 
generally  all  its  allegations,  and  with  it  a  counter-claim  ^„^^„o„  „ 
for  the  recovery  of  the  sum  of  $11,600,000,  allpged  to  oOTgr»SSii" 
be  due,  as  follows :  $1,000,000,  being  five  per  centum  **' 
on  the  net  earnings  of  the  Kansas  Pacific  B.  Co.  on  the  subsidized 
portion  of  its  road  from  November  2, 1868,  to  December  31, 1882 ; 
$1,500,000,  being  five  per  centum  of  the  net  earnings  of  the 
Union  Pacific  R.  Co.  from  November  6, 1875,  to  June  80,  1878 ; 
and  $9,000,000,  as  being  twenty-five  per  centum  of  the  gross  earn- 
ings of  the  Union  Pacific  R.  Co.  from  June  30, 1878,  to  Decem- 
ber 31, 1882,  after  deducting  the  necessary  expenses  actually  paid 
within  the  year  in  operating  and  keeping  the  same  in  a  state  of 
repair,  and  also  the  sum  paid  within  the  year  in  discharge  of  inter- 
est on  the  first  mortgage  bonds. 

To  this  counter-claim  the  plaintiff  answered,  in  substance,  that 
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the  twenty-five  per  centum  of  the  earnings  referred  to  were  re- 
AKswM^  quired  by  law  to  be  paid  into  a  sinking  fund  for  the 
rS^niTOmS  benefit  of  the  plaintiff,  and  to  be  used  in  li<juidation  of 
IRQ  FORD.  j^  obligations ;  that  the  amount  so  to  be  paid  in  such  a 

sum,  not  exceeding  the  sum  of  $850,0*00  in  any  one  year,  as,  added 
to  the  amount  earned  by  the  company  for  transportation  for  the 
defendants,  will  amount  to  twenty-nve  per  centum  of  the  net 
earning  of  said  company,  no  money  being  required  to  be  paid 
into  said  sinking  fund  unless  the  compensation  for  transportation 
shall  not  equal  twenty-five  per  centum  of  said  net  earnings ;  that 
during  the  period  mentioned  in  the  counter-claim,  to  wit,  from 
June  30,  1878,  to  December  31,  1882,  the  United  States  became 
and  is  still  indebted  to  the  plaintiff,  on  transportation  account,  in 
the  sum  of  $7,158,166.06,  as  shown  in  schedules  exhibited,  one- 
Iialf  of  which  amount,  $3,579,083.03,  is  applicable  to  bond  and 
interest  account,  and  the  other  half  to  the  sinking  fund  account, 
which  said  last-mentioned  sum  is  equal  to  and  a  full  satisfaction  of 
all  the  demands  of  the  defendant  and  of  the  obligation  of  the 
plaintiff  to  pay  the  said  twenty  five  per  centum  of  its  net  earnings 
during  the  said  period. 

On  these  issues  the  Court  of  Claims  ascertained  from  the  evi- 
dence the  facts  in  dispute,  which  are  set  forth  in  spe- 
comowcLkma  ci^il  findings,  and  on  these  findings  its  conclusions  of 
law,  that  the  plaintiff  is  entitled  to  be  paid,  on  account 
of  the  matters  set  forth  in  the  claim,  the  sum  oi  $2,910,124.08 ; 
that  the  defendants,  on  account  of  the  counter-claim,  are  entitled 
to  be  paid  the  sum  of  $4,487,807.39 ;  and  that  the  United  States 
are  consequently  entitled  to  judgment  for  the  difference,  amount- 
ing to  $1,577,683.31,  and  judgment  was  so  entered. 

The  United  States  appealed  froiti  so  much  of  this  judgment 
as  allowed  to  the  plaintiff  the  sum  of  $2,910,124.08  on  its  claim. 

The  plaintiff  appealed  from  the  whole  judgment. 

And  the  case  is  now  here  for  determination  on  these  cross- 
appeals. 

The  onlv  question  of  law  made  upon  its  appeal  b^  the  plaintiff 
below  is,  tnat  the  Court  of  Claims  failed  in  its  finding  of  facts  as 
Method  ^^  Compensation  claimed  for  transportation  of  the  maib 

DKTEHioHiRo*^  to  mcct  thc  actual  issue  made  by  the  pleading.  This 
FOB  TimrsFOK.  issue,  it  18  Said,  was  an  amrmation  on  the  part  ox  the 
HAH*  plaintiff,  and  a  denial  on  the  part  of  the  defendant,  that 
the  rates  of  transportation  fixed  and  determined  by  the  railway 
companv,  of  whicn  notice  had  been  given  to  the  proper  depart- 
ment of  the  government,  were  fair  and  reasonable,  and  not  in 
excess  of  what  was  paid  by  private  parties  for  the  same  kind  of 
service ;  whereas  the  finding  of  fact  by  the  Court  of  Claims  was, 
^^  that  the  amounts  allowed  and  retained  by  the  Treasury  Depart* 
ment  for  transportation  of  mails,  as  aforesaid,  are  a  fair  and  rea 
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6onable  compensation  for  the  service^  and  not  in  excess  of  the  rates 
paid  by  private  parties  for  the  same  kind  of  service."  A  distinc- 
tion is  thus  sougnt  to  be  made  between  a  quomtum  meruity  ascer- 
tained according  to  the  rate  prescribed  by  the  act,  and  rates  deter- 
mined and  fixed  in  the  first  instance  by  the  railway  company,  not 
to  be  disturbed  if  they  are  found  not  to  be  in  excess  of  the  limit 
prescribed  by  the  statute. 

But,  as  it  seems  to  us,  this  is  a  distinction  without  a  difference. 
It  is  quite  immaterial  whether  the  amount  actually  found  to  be  due 
for  transportation  of  the  mails,  "at  fair  and  reasonable  SAin>-Rra 
rates  of  compensation,  not  to  exceed  the  amounts  paid  nATun. 
by  private  parties  for  the  same  kind  of  service,''  as  required  by  the 
sixth  section  of  the  act  of  July  1,  1862,  is  ascertained  upon  evi- 
dence comparing  them  with  the  rates  previously  determined  and 
fixed  by  the  company,  or  with  those  allowed  by  the  accounting 
ofiicers  of  the  government.  The  only  material  thing  is  to  adjudge 
what  is  due  according  to  the  rule  prescribed  by  the  statute.  That 
the  Court  of  Claims  has  done.  In  doing  so,  it  has  virtually  decided 
the  point  of  the  issue ;  for  if  the  company  has  charged  rates  pro- 
ducing a  different  amount,  they  are  thereby  declared  not  to  be  fair 
and  reasonable,  because  whatever  differs  from  the  amount  found 
by  the  court  to  answer  this  description  cannot  be  supposed  to  fulfil 
it.  There  cannot  be  two  differing  rates  for  such  compensation 
which  will  both  correspond  with  the  conditions  prescribed  by  the 
act  of  Congress. 

We  come  now  to  consider  the  appeal  of  the  United  States. 

The  first  question  arising  upon  this  appeal  relates  to  the  charges 
which  may  be  lawfully  made  to  the  government  for  chabobs  for 
transportation  services  over  the  bridge  of  the  Union  5oi?*^"ovkb 
Pacific  R.  Co.  between  Council  Bluffs  and  Omaha.  SSSSb-pi™" 
On  this  subject,  the  finding  of  the  Court  of  Claims  is  ^^oSnS!''^ 
as  follows : 

"  The  company's  uniform  rate,  during  the  time  covered  by  this 
suit,  for  the  transportation  of  passengers  between  Council  Bluffs 
and  Omaha,  over  its  bridge  and  approaches,  a  distance  of  3.97 
miles,  was  50  cents  each,  which  sum  was  included  in  the  price  of 
tickets  sold  for  longer  or  shorter  distances.  That  was  a  fair  and 
reasonable  rate  of  compensation  to  be  paid  by  the  defendants,  and 
not  in  excess  of  the  rates  paid  by  private  parties  for  the  same  kind 
of  service. 

^<The  Treasury  Department  did  not  allow  50  cents  for  each 
passenger  so  transported  for  the  defendants,  but  in  each  case, 
ascertaming  over  wnat  railroad  or  public  highwav  the  auawascb 
passenger  reached  Council  Bluffs  or  Omaha,  and  the  ^SS^  I^SSiS: 
rate  per  mile  paid  by  him  over  such  part  of  said  rail-  "■"• 
road  or  public  highway  as  he  had  thus  travelled,  the  company  was 
allowed  only  the  same  rate  per  mile  for  transporting  such  passenger 
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between  OoaDcil  Bluffs  and  Omaha  as  he  had  so  paid  on  the  road 
leading  to  the  bridge.  On  the  roads  leading  to  said  bridge  the 
rates  per  mile  are  different,  and  the  rates  on  the  same  road  differ 
according  to  distance  travelled. 

^^  The  difference  between  the  amonnt  so  allowed  by  the  Treasury 
Department  for  the  transportation  of  such  passengers  for  the  de- 
fendants and  that  which  the  company  shoald  be  allowed  if  it  has  a 
right  to  charge  50  cents  for  each  passenger  so  transported  during 
the  time  above  specified,  is  $3698.81. 

^^  Similar  rules  were  applied  by  the  Treasury  Department  to  the 
transportation  of  freight  over  said  bridge,  and  the  disallowance 
resulting  therefrom  amounted  to  $10,885.34.  The  rate  claimed 
by  the  company  for  transportation  of  freight  over  said  bridge  was 
fair  and  reasonable,  and  not  in  excess  of  the  rates  paid  by  private 
parties  for  the  same  kind  of  service." 

The  contention,  of  the  government  in  support  of  the  allowances 
made  by  the  Treasury  Department,  thus  aajudged  to  be  insuffi- 
cient, is  based  on  the  act  of  February  24,  1871,  ch.  67,  16  Stat. 
480,  under  which  it  is  claimed  the  bridge  was  built,  which  provides 
that — 

^^  Said  bridge  may  be  so  constructed  as  to  provide  for  the  pas- 
sage of  ordinai;y  vehicles  of  travel,  and  said  company  may  levy 
s^T^  niiDKB  ^^^  collect  tolls  and  charges  for  the  use  of  the  same ; 
wHiOT^^oB  and  for  the  use  and  protection  of  said  bridge  and  prop- 
as  built.  ^  erlj  the  Union  Pacific  R.  Co.  shall  be  emnowered, 
governed,  and  limited  by  the  provisions  of  the  act  entitled  ^  An 
Act  to  authorize  the  construction  of  certain  bridges  and  to  estab- 
lish them  as  post  roads,'  approved  July  twenty-five,  eighteen 
hundred  and  sixty-six,  so  far  as  the  same  is  applicable  thereto.'' 

The  act  thus  referred  to  is  chapter  246  of  1866, 14  Stat.  244,  of 
which  section  8  is  as  follows : 

^^  Any  brid^  constructed  under  this  act,  and  according  to  its 
limitation,  shall  be  a  lawful  structure,  and  shall  be  recognized  and 
known  as  a  post-route,  upon  whidi,  also,  no  higher  char^  shall  be 
made  for  the  transportation  over  the  same  of  the  mails,  the  troops, 
and  the  munitions  of  war  of  the  United  States  than  the  rate  per 
mile  paid  for  the  transportation  over  the  railroads  or  public  high- 
ways  leading  to  the  said  bridge." 

It  is  argued  that  this  limitation,  made  by  reference  a  part  of  the 
act  of  1871,  applies  to  charges  to  be  made  by  the  Union 
Pacific  R.  Co.  for  transportation  over  the  bridge,  con- 
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?^«.  *^^^  sidered  as  a  part  of  its  railway  line,  and  supersedes  the 
legislative  contract  contained  in  section  six  of  the  act  of  July  1, 
1862,  wherebv  it  was  authorized  to  receive  compensation  at  fair 
and  reasonable  rates,  not  in  excess  of  those  charged  to  private 
parties  for  similar  sei^ce. 
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The  Conrw  of  Claims  held  otherwise,  and  we  think  rightly. 
The  Omaha  bridge  of  the  Union  Pacific  R.  Co.  was  not  act^^  mm. 
constimcted  under  the  act  of  1866.  It  was  constructed  PAcSac  budob 
under  the  original  acts  incorporating  the  company — the  structrd. 
acts  of  July  1, 1862,  and  of  July  4,  1864,  and  tne  act  of  February 
24, 1871 ;  and  the  reference  in  the  last-named  act  to  the  act  of 
1866  was  for  the  purpose  of  extending  the  provisions  of  the  latter, 
so  far  as  necessary  to  confer  additional  powers  upon  the  railway 
company  for  the  use  and  protection  of  the  bridge,  and  contains  no 
evidence  of  any  intent  on  the  part  of  Congress  to  change  the  rule 
as  to  rates  of  transportation  over  the  line  of  the  railway  com- 
pany as  prescribed  by  section  six  of  the  act  of  July  1,  1862.  In 
the  case  of  the  Union  Pacific  R.  Co.  v.  Hall,  91  U.  S.  bbidq*  a  part 
343,  it  was  decided  that  the  bridge  in  question  became  wadI^  *^°^ 

Eart  of  the  railroad  of  the  company,  and  that  the  company  was 
ound  to  run  and  operate  its  whole  road,  including  the  bridge,  as 
one  connected  and  continuous  line.  The  bridge,  therefore,  as  part 
of  the  railroad,  became  subject  to  the  provisions  of  the  act  of  July 
1,  1862,  as  to  the  rates  to  be  paid  bv  the  government  for  trans- 
portation service  over  it,  and  there  is  nothing  in  the  act  of  1871 
that  changes  the  application  of  the  rule  fixing  Uiese  rates. 

The  next  question  arising  on  the  appeal  of  the  United  States 
relates  to  items  charged  for  the  transportation  of  pas-  charobs  roa 
sengers,  on  account  of  the  government,  travelling  be-  TOH*°or^%Aa. 
tween  Council  Bluffs  and  Ogden.  Sfo^S^cSuM 

The  finding  of  facts  on  the  subject  by  the  Court  of  ®'  ^^*'^'- 
Claims  is  as  follows: 

"  The  company's  uniform  rate  for  the  transportation  of  passen- 
gers between  Council  BlufiPs  and  Ogden,  when  said  passengers 
purchase  tickets  at  either  of  those  places,  is  $78.50  each  ;  but,  by 
contracts  with  connecting  railroad  companies,  the  claimant  receives 
from  said  companies  who  sell  through  tickets  at  reduced  rates  from 
New  York,  San  Francisco,  and  other  places  over  their  own  and 
the  claimant's  road,  $54  only  for  each  passenger  carried  between 
said  Council  Bluffs  and  Ogden  upon  said  through  tickets,  as  its 
proportion  of  money  paid  for  the  whole  through  distance. 

'^In  computing  the  compensation  set  out  in  Finding  IX.  the 
Treasury  Department  allowed  the  claimant  only  $54  for  each  pas- 
senger carried  for  the  defendants,  when  said  passenger  did  not 
have  a  through  ticket  over  its  own  and  other  roads,  but  took  the 
train  at  Council  Bluffs  or  Ogden  upon  an  order  from  the  defend- 
ants' authorized  officers  to  proceed  over  the  road  between  those 
places  at  the  charge  of  the  government. 

^^  The  difference  between  $54  allowed  as  aforesaid  and  $78.50, 
claimed  by  the  company  for  each  passenger  so  transported  by  the 
claimant,  is  $2855.88  for  the  period  covered  by  this  suit. 

'^The  court  finds  that  $78.60  is  a  fair  and  reasonable  rate  of 

25  A.  &  £.  R.  Gas.— 26 


402  UNION  PACIFIC  R.  00.  V.  .UNITED  STATES. 

compensation  to  be  paid  by  the  defendants  for  the  transportation 
of  a  passenger  taking  a  train  at  Ogden  or  Council  Blufis  and  pass- 
ing over  the  road  between  those  places,  without  a  through  ticket 
purchased  of  other  roads  as  aforesaid,  and  not  in  excess  of  the  rates 
charged  private  parties  for  the  same  kind  of  service. 

"  In  some  instances  the  requisition  for  transportation  presented 
to  the  agents  of  the  company  stated  on  its  face  that  the  passeng^er 
was  bound  from  seaboard  to  seaboard,  and  in  others  the  requisition 
furnished  no  information  on  the  subject. 

^^  How  much  of  the  sum  disallowed  was  for  one  and  how  much 
for  the  other  kind  of  requisition  is  not  shown,  but  the  company 
concedes  the  reduction  in  tne  former  cases." 

The  contention  on  the  part  of  the  United  States  is,  that  local 
passengers  carried  on  its  account  between  Council  Bluffs  and 
8aiub-iu»  Ogden  shall  be  carried  at  the  same  rates  as  are  charged 
THRouoH^  fS  for  through  passengers  passing  between  those  points, 
nKomaa.  j^  p^^j^  ^f  ^  journey  over  th^  whole  line,  although  a  dif- 

ference is  made  in  respect  to  all  other  persons.  But  the  Court 
of  Claims  has  found  as  a  fact  that  the  amount  found  by  it  is 
based  on  rates  between  those  points  which  are  fair  and  reason- 
able, and  not  in  excess  of  those  charged  to  private  persons  for 
the  same  service.  We  cannot  review  this  finding  of  fact,  and  no 
question  of  law  arises  upon  it,  unless  it  be  one,  whether  the  ser- 
vice rendered  in  transporting  a  local  passenger  between  the  two 
points  is  in  law  identical  with  that  rendered  in  transporting  a 
through  passenger  between  the  same  points  as  part  of  the  transit 
over  the  distance  of  the  whole  line.    Tnis  we  cannot  affirm. 

As  the  United  States  did  not  appeal  from  that  part  of  the  judg- 
ment of  the  court  of  claims  finding  the  amount  due  on  account  of 
the  counter-claim,  no  question  arises  thereon. 

We  find  no  error  in  the  judgment,  and  it  is  accordingly  affirmed. 

Mail  Service— Appeal— Question  of  Law  and  Fact. — An  appeal  from  a 
judgment  of  the  Court  of  Claims,  in  an  action  brought  by  a  railroad  company 
agreeably  to  section  5261  of  the  Revised  Statutes,  to  recover  compensation 
for  mail  carriage,  etc.,  withheld  by  the  government,  brings  up  for  review 
only  the  decisions  of  that  court  upon  questions  of  law  arising  in  the  course 
of  the  trial*  or  in  the  application  of  the  law  to  the  facts  as  finally  found. 

Special  findings  whicn  relate  to  mere  incidental  facts  amount  only  to 
eviaence,  and  are  not  admissible  as  part  of  the  record  to  be  sent  to  the 
Supreme  Court.     Union  Pac.  R.  Co.  e.  United  States,  116  U.  S.  154. 

Same — Decree  confirming  Compromise— Bar  to  Suita-r-A  decree  in  a  suit 
in  equity  by  the  United  States  against  a  railroad  corporation  in  Tennessee, 
appearing  upon  its  face  to  have  oeen  by  consent  of  parties,  and  confirming 
a  compromise  of  all  claims  between  them  before  June  1,  1871,  including  any 
claim  of  the  corporation  against  the  United  States  for  mail  service,  is  a  bar 
to  a  suit  by  the  corporation  in  the  Court  of  Claims  for  mail  service  performed 
before  the  war  of  the  rebellion,  although  at  the  time  of  the  decree  ^yment 
to  it  of  any  claim  was  prohibited  by  law,  because  of  its  having  aided  the 
rebellion.    Nashville,  etc.,  R.  Co.  e.  United  States,  118  U.  S.  261. 
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Compensation  for  carrying  Mail. — See  Railroad  Co.  «.  XT.  8.,  6  lb.  5M; 
Chicaffo,  etc.,  R.  Co.  «.  U.  t3.,  9  lb.  48;  Union  Pac.  R.  Co.  o.  U.  8.,  9  lb. 
61;  Chicago,  etc.,  R.  Co.  v.  U.  8.,  10  lb.,  616;  Chicago,  etc.,  R.  Co.  v.  U.  8. 
10  lb.  621. 


Gashweileb 

V. 

Wababh,  St.  Louib  and  Paoifio  R.  Co. 

(88  MUsauri,  112.) 

The  liability  of  a  railroad  as  a  common  carrier  of  goods  ceases,  and  as  a 
warehouseman  commences,  after  their  discharge  from  the  cars  on  arrival  at 
their  destination. 

Nor  is  notice  by  the  railroad  to  the  consignee  of  the  arrival  of  the  goods 
at  their  destination  necessary  to  effect  a  change  from  the  liability  of  a  com- 
mon carrier  to  that  of  warehouseman. 

A  warehouseman  is  only  answerable  for  loss  occasioned  by  the  want  of  or- 
"dioary  care  and  skill ;  but  he  may  restrict  his  liability  by  contract,  except  as 
to  loss  occurring  through  his  fraud  or  want  of  good  faith. 

Appeal  from  Bandolph  Circuit  Court,    Keversed. 
George  B.  BumeU  and  Oeorge  8,  Orover  for  appellant. 
U.  S,  Hall  and  J.  Montgomery^  Jr.^  for  respondents. 

Henby,  J. — This  suit  was  instituted  to  recover  the  value  of  a 
box  and  its  contents  shipped  from  San  Francisco,  California,  to 
Moberly,  Missouri.  The  petition  contained  two  counts.  fach. 

The  first  charged  defendant  with  a  breach  of  duty,  as  a  common 
carrier,  in  failing  to  notify  plaintiff,  or  her  agent,  oi  the  arrival  of 
said  box  at  Moberly,  in  failing  to  transport  said  box  from  St.  Jo- 
seph, Missouri,  to  Moberly,  and  deliver  the  same,  and  its  subse- 
quent destruction  by  fire  at  defendant's  freight  depot  at  Moberly. 

The  second  count  charged  defendant  with  a  breach  of  its  duty 
ns  a  warehouseman,  alleging  that  said  box,  after  it  reached  Mo- 
berly, was  stored  by  defendant  in  an  unsafe,  insufficient,  and  highly 
infiammable  building,  to  which  fire  was  communicated  by  sparks 
and  coals  of  fire  which  were  negligently  allowed  to  escape  from  an 
engine  belonging  to  and  operated  by  defendant. 

The  answer  oi  defendant  admitted  that  it  was  a  common  carrier, 
and  received  said  box  at  St.  Joseph  from  the  Central  Pacific 
B.,  to  be  transported  to  Moberly;  denied  the  other  AN8wnoFi»B. 
allegations  of .  the  petition,  and  specially  pleaded  the  »»®^»^- 
release  and  bill  of  lading,  as  hereinafter  set  forth,  and  that  after 
safely  transporting  the  box  to  Moberly,  on  the  first  day  of  April, 
1881,  in  consequence  of  plaintiff's  failure  to  call  for  and  receive  it. 
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the  box  was  placed  in  asaf^,  secure,  and  suitable  warehouse,  where, 
without  defendant's  fault,  it  was  on  the  sixth  of  April,  1881,  de- 
stroyed by  fire. 

The  following  is  appellant's  statement,  which  respondent's  coun- 
sel concedes  to  be  fair  in  all  particulars,  except  in  the  description 
of  the  depot  buUdin^  where  the  cases  of  goods  were  stored  after 
they  reacned  Moberlj : 

On  the  seventh  day  of  March,  1881,  the  plaintiff  shipped  one 
Pu^nmwwa  6^86  of  household  goods  from  San  Francisco,  Califomia, 
OTATBOMT.  ^  Moberly,  Missouri,  prepaying  the  freight  therefor 
($13.50)  for  the  entire  distance.  The  contract  of  shipment  was 
made  with  the  Central  Pacific  B.  Co.  At  the  time  of  making 
such  shipment  plaintiff  executed  a  release,  wherein  it  was  stated 
that  in  consideration  of  the  transpoi-tation  of  said  case  of  house- 
hold goods  at  the  usual  and  customary  rates  chai-ged  for  goods  of 
the  same  class,  when  the  carriers  are  released  from  their  extraor- 
dinary liability  as  such,  the  same  being  less  than  the  current  rates 
for  the  same  class  of  freight  shipped  under  the  carrier's  legal  re- 
sponsibility, said  railroad  company  and  its  connecting  lines  wei-e 
released  from  all  liability  to  plaintiff,  or  to  the  owner  of  the  prop- 
erty, for  loss  or  injury  to  saia  goods  while  in  transit,  except  such 
as  might  result  from  the  negligence  of  the  cari'ier.  At  the  same 
time  me  Central  Pacific  B.  Co.  executed  and  delivered  to  plaintiff 
a  through  bill  of  lading  for  the  entire  transportation  of  said  case ; 
which  bill  of  lading  contained,  among  others,  the  following  con- 
ditions : 

1.  That  the  goods  must  be  removed  from  the  station  during 
coromoHs  in  business  hours  on  the  day  of  their  amval,  or  be  stored, 
wLLOFLADwo.  ^^  ^^  Owner's  risk  and  expense,  and  in  the  event  of 
their  destruction  or  damage,  from  any  cause,  while  in  the  depot, 
no  damages  should  accrue  therefor. 

2.  That  the  carriers  should  not  be  responsible  for  loss  or  damage 
to  goods  from  fire,  from  any  cause  whatever,  while  in  transit  or  at 
stations. 

The  case  of  goods  was  transported  by  the  Central  Pacific  £. 
and  its  connecting  lines  to  E^nsas  City,  Missouri,  and  was  there 
delivered  to  the  defendant.  It  left  Kansas  City  on  the  railroad 
of  defendant  on  the  30th  of  March,  1881,  and  arrived  at  its 
destination,  Moberly,  Missouri,  on  the  next  day,  March  31, 1881. 
The  owner  was  not  there  to  receive  it ;  consequently  it  was  un- 
loaded from  the  car  on  the  day  following,  April  1st,  and  was  stored 
in  defendant's  freight  depot,  where  it  remained  uncalled  for  until 
April  6, 1881,  when  the  building  and  contents,  including  the  case 
in  question,  were  wholly  destroyed  by  fire.  Defendant's  freight 
depot  at  Moberly  was  a  wooden  building,  similar  to  other  buildings 
of  its  class  on  all  railroads.  The  roof  was  of  shingles  which  were 
getting  old,  and  were  somewhat  curled  up  at  the  ends.     Oil  had 
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been  stored  in  the  bnilding  from  time  to  time,  in  tlie  usual  course 
of  business,  and  some  of  it  had  been  spilled  upon  and  saturated 
portions  of  the  floor  planks. 

The  building  had  been  rebuilt  in  1869,  reshingled,  painted,  and 
put  in  thorou^  repair.  It  was  in  good  condition  at  oohdition  of 
the  time  of  the  fire ;  was  secure  as  to  the  weather  or  S? **"\oooiS' 
thieves,  had  good  strong  doors  which  were  securely  ''^^^ 
locked  at  ni^ht,  and  was  carefallj  watched  and  tended  by  careful, 
prudent,  and  competent  men  in  defendant's  employ.  At  the  time 
of  this  fire  the  locomotive  engines  of  defendant  were  all  in  good 
order,  manned  and  operated  by  careful,  competent,  and  experienced 
engineers,  and  supplied  with  all  the  best-known,  approved,  and 
modem  appliances  for  the  prevention  of  the  escape  of  sparks  and 
fire,  and  on  said  day  such  appliances  were  in  perfect  working  order 
and  were  carefully  handled  and  inspected  by  competent  men  em- 
ployed by  defendant  for  that  purpose.  The  Missouri,  Kansas  & 
Texas  K.,  a  railway  line  then  operated  separately  and  under 
an  independent  management,  crossed  defendant's  tracks  near  the 
freight  depot  in  question,  and  one  of  the  engines  of  that  company, 
then  in  bad  order,  threw  sparks  upon  the  building  while  passing  it, 
which  set  it  on  fire  and  burned  it  down. 

There  was  no  conflict  in  the  testimony,  either  as  to  the  contract 
of  shipment,  which  fact  was  admitted  by  plaintiff,  the  TumioirT    ▲& 
age  and  condition  of  the  freight  depot  or  warehouse,  shiphwit^ojc- 
the  condition  of  defendant's  engines,  their  structure  amd  xKenns. 
and  careful  inspection,  nor  that  the  building  was  burned  by  sparks 
falling  on  it  from  a  defective  M.,  K.  &  T.  engine,  then  passing  by 
it  on  the  track  of  that  company.     There  was  a  conflict  m  the  tes- 
timony as  to  whether  any  notice  was  given  of  the  arri- 
val of  the  goods ;  Mr.  Barrowman,  defendant's  freight  btidbiick  as  to 
agent  at  Moberly,  testifying  that  he  notified  Mr.  Lowell,  vfLowwiom. 
plaintiff's  cousin  and  agent  at  Moberly,  on  the  2d  or 
3d  and  again  on  the  6th  of  April,  of  such  arrival;  while  Mr. 
Lowell  testified  that  no  such  notice  was  given  him  by  Mr.  Barrow- 
man until  the  day  of  the  fire,  and  just  before  it  occurred.     The 
market  value  of  the  articles  lost  was  proven  to  be  the  sum  of 
$296.55.     The  coui-t  admitted  all  evidence  showing  or  tending  to 
show  the  age,  quality,  and  kind  of  material,  its  proximity  to  rail- 
road tracks,  and  condition  of  defendant's  freight  depot,  at  the 
time  of  the  fire,  and  to  this  ruling  defendant  excepted. 

The  following  instructions  were  given  in  the  case : 

1.  The  jury  are  instructed  that  when  the-  plaintiff  did  not,  for 
any  cause,  demand  and  receive  her  goods  after  their  ar-  iimRfrcnoN»- 
rival  at  Moberly,  it  then  became  and  was  the  duty  of  SS?"A8^"wi«. 
defendant  to  store  them  in  a  reasonablv  safe  ware-  "o^""^- 
house,  under  the  charge  of  competent  and  careful  servants,  ready 
to  deliver  them  when  called  for ;  and  in  the  selection  of  said  ware- 
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house,  and  the  care  and  cnBtody  of  eaid  goods,  the  defendant  waa 
bonnd  to  use  ordinary  care  and  diligence,  snch  as  a  prudent  person 
would  exercise  in  the  care  and  control  of  his  own  property  of  a 
like  nature,  under  similar  circumstances,  and  such  care  should  be  in 
proportion  to  the  injury  or  loss  likely  to  be  sustained  by  any  omis- 
sion of  such  care  on  his  part  And  if  the  jury  believe  that  the  de- 
fendant did  not  so  store,  care  for,  and  protect  said  property,  and 
that  by  reason  of  its  want  of  such  care  and  diligence  plaintiff^s 
^oods  were  destroyed,  your  finding  must  be  for  the  plaintifE  upon 
the  second  count  in  plaintifPs  petition. 

The  court  of  its  own  motion  gave  the  following : 

^'  It  was  not  the  duty  of  defendant  to  notify  plaintiff,  or  her 
agent,  of  the  arrival  of  the  goods,  and  if  •  .  .  defendant  exercised 
ordinary  care  and  diligence  in  placing  the  goods  in  a  warehouse,  or 
depot,  that  was  reasonably  safe  from  fire,  they  will  find  for  defend* 
ant ;  and  if  they  believe  that  defendant  did  not  exercise  such  dili- 
gence and  care  .  .  .  and  in  consequence  of  such  negligence  the 
goods  were  lost,  they  will  find  for  plaintiff  on  the  second  count." 

The  jury  found  a  general  verdict  for  plaintiff,  on  which  the 
court  rendered  a  judgment,  from  which  defendant  has  appealed* 
The  first  count,  and  all  questions  relating  to  it,  are  out  of  the  case, 
the  court  having  instructed  the  jury  to  find  for  defendant  on  that 
count;  and  this  also  answers  and  disposes  of  all  objections  to. the 
verdict,  as  being  general. 

It  has  been  a  vexed  question  when  the  liability  of  a  railroad 
WRBMu  company  as  a  common  carrier  of  goods  ceases,  after  the 

AB coMiKwcAB-  arHval  of  the  goods  at  their  destination;  but  the 
BOB  OBASBB.  ^gjgjj^  ^f  authoHty  is,  that  on  the  arrival  of  the  goods 
at  their  destination,  after  they  have  been  discharged  from  the  cars, 
the  liability  of  the  railroad  company  as  a  common  carrier  ceases, 
and  it  becomes  a  bailee  for  hire.  Norway  Plains  Co.  v.  R.  Co.,  1 
Gray,  265 ;  Rothchild  v.  Railroad  Co.,  69  111.  164 ;  M.  D.  T.  Co. 
V.  Hallock,  64  111.  284;  McCarty  v.  Railroad,  30  Penn.  St.  247; 
Shenk  v.  Propeller  Co.,  60  Penn.  St.  109 ;  Mohr  &  Smith  v. 
Railroad  Co.,  40  Iowa,  580 ;  Railroad  Co.  v.  Kidd,  85  Ala.  209 ; 
Jackson  v.  Railroad,  28  Cal.  268. 

The  contrary  has  been  held  by  the  courts  of  last  resort  of  New 
Hampshire,  Wisconsin,  KentucKy,  New  Jereey,  Louisiana,  Ohio, 
and  Kansas;  but  as  early  as  1858,  the  Supreme  Court  of  this  State, 
in  Holtzclaw  v.  Duff,  27  Mo.  395,  held  that  ^^  after  the  hemp 
(shipped  over  the  H.  &  St.  J.  R.)  reached  the  terminus  of  the  roao, 
and  was  removed  from  the  care,  a  different  and  less  onerous  obli- 
gation was  assumed,  and  they  became  liable  as  warehousemen  and 
forwarding  agents,  and,  as  such,  were  only  bound  to  take  reason- 
able care  of  the  property,  and  were  only  answerable  for  losses  oc- 
casioned by  their  fault  or  neglect."  The  same  doctrine  was  reite- 
rated by  this  court  in  Cramer  et  al.  v.  Exp.  Co.,  56  Mo.  528.  See^ 
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akOy  Angell  on  Carriers  (2d  ed.),  sees.  302,  304.  We  must  regard 
the  law  as  so  settled  in  this  State.  Nor  is  it  necessary,  in  order 
that  this  change  in  the  liability  of  the  railroad  company  from  that 
of  a  common  carrier  to  that  of  a  warehouseman  may  HBcmrrr  or 
be  affected,  that  notice  of  the  arrival  of  the  goods  at  £^*orooo£ 
their  destination  should  be  given  by  the  carrier  to  the  -^'^o""™- 
consignee. 

There  is  also  a  conflict  of  authority  on  this  question,  but  in  Ban- 
kin  V.  Pac.  B.  Co.,  55  Mo.  168,  it  was  held  that  ''  the  rule  in  re- 
spect  to  notifying  consignees  of  the  arrival  of  goods  does  not  apply 
to  railroads,  where  the  goods  are  delivered  on  time.  They  are  not 
required,  as  carriers  by  wagons,  to  deliver  at  the  place  of  business 
or  house  of  the  consignee,  nor,  as  carriers  by  water,  to  notify  the 
consignee  of  the  arrival  at  the  wharf.  Their  route  is  continued  to 
a  track,  and  the  delivery  must  be  at  a  depot  or  by  the  roadside ; 
and  if  there  be  no  one  to  receive  them,  they  may  store  them  without 
charge  for  a  reasonable  time,  till  the  consignee  calls  for  thend.  It 
is  the  duty  of  the  consignee  to  do  so  without  notice,  as  the  usual 
certainty  of  the  arrival  of  the  train  renders  such  notice  unneces- 
sary." A  warehouseman  or  other  bailee  for  hire  is  only  answer- 
able for  a  loss  occasioned  by  the  want  of  ordinary  care  and'  skill. 
Angell  on  Carriers,  sec.  415 ;  Story  on  Bailments  (9th  ed.),  sec.  444. 
But  a  warehouseman  may  contract  for  a  more  restricted  liability 
than  that  which  the  law  imposes  upon  him.  He  may,  by  agree- 
ment, restrict  his  liability,  except  as  to  a  loss  occurring  through 
fraud,  or  want  of  good  faith.  Angell  on  Carriers  (5th  ed.),  sec.  59 ; 
Alexander  v.  Greene,  3  Hill  9;  Wells  v.  Steam  Nav.  Co.,  2  Com- 
stock,  208  ;  Story  on  Bailments  (9th  ed.),  sec.  79. 

But  conceding,  for  the  sake  of  the  argument,  that  the  cori'ect 
doctrine  is  that  announced  in  the  leading  New  Hamp8hii*e  case, 
which  has  been  adopted  in  some  of  the  States,  that  the  common 
carrier's  liability  as  such  continues  until  the  delivery  of  the  goods 
to  the  consignee,  or  until,  after  notice  of  their  arrival,  he  has  had 
a  reasonable  time  within  which  to  remove  them ;  yet  the  manner 
of  delivering  the  goods,  and  the  period  at  which,  after  MAinrBB  of  ob- 
their  arrival  at  their  destination,  the  responsibility  of  ^SSclS,^  toS 
the  common  carrier  will  cease,  may  depend  upon  a  "^"• 
special  contract  between  the  parties,  or  a  local  custom.  Story  on 
Bailments (9th  ed.),  sec.  543  ;  1  Rawle,  203 ;  15  John,  39 ;  17  Wen- 
dell, 305 ;  1  Met.  (Ky.)  558 ;  18  Mich.  131.  In-  Buckley  v.  Bailroad 
Co.,  18  Mich.  131,  it  was  held  that,  in  the  absence  of  any  usage, 
special  circumstances,  or  agreement,  the  liability  of  railroad  compa- 
nies for  goods  in  warehouse  awaiting  delivery  is  that  of  a  common 
carrier,  and  it  was  said  by  the  court  tliat  *'  the  course  to  be  pursued 
by  the  earner  to  shield  himself  from  further  responsibility,  in  his 

auality  of  carrier,  when  the  transportation  is  accomplished,  is  not 
iie  subject  of  absti'act  law  disconnected  from  the  surrounding  dr- 
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cnmstances,  but  is  a  matter  depending  npon  contract,  and  to  be  de- 
termined by  reference  to  the  express  stipulations  of  the  parties,  or 
the  varying  facts  from  which,  when  presented,  the  law  will  infer 
the  rights,  duties,  and  obligations  of  the  parties.'^ 

In  the  case  of  Huston  et  al.  v.  Peters  et  al.j  1  Met.  (Ky.)  561, 
the  court  said :  ^^  But  may  not  the  manner  of  delivering  the  goods, 
and  consequently  the  period  at  which  the  responsibility  of  the  car- 
rier will  cease,  in  some  measure  at  least,  depend  upon  and  be  gov- 
erned by  the  custom  of  particular  places  and  the  usage  of  particu- 
lar trades,  or  upon  a  special  contract  between  the  parties?"  Again : 
"  PrimafoAsie  there  must  be  actual  delivery,  or,  in  the  case  of  a 
carrier  by  water,  a  landing  at  the  wharf  or  usual  landing  place, 
with  due  and  reasonable  notice  to  the  consignee  of  the  aiTival  of 
the  goods.  But  the  rule  may  be  varied  by  contract,  or  affected  by 
a  well-established,  reasonable,  and  generally  known  custom  and 
usage." 

The  bill  of  lading  given  in  this  case  was  not  only  a  contract  re- 
lating to  the  transportation  of  the  goods  from  the  point  of  ship- 
coHTRACT-  ment  to  their  destination,  but  also  a  contract  prescrib- 
-DuTira  AFTKH  ing  the  duties  of  the  consignor  and  the  carrier,  after 
raSos.^*'**^  the  goods  reached  their  final  destination.  [Jnder  that 
contract,  defendant  was  liable  as  a  warehouseman,  only  for  a  loss 
occasioned  by  its  gross  negligence  or  bad  faith.  The  instructions 
given  by  the  court  declared  tlie  defendant's  duty  and  liability  as  a 
warehouseman  as  if  there  had  been  no  written  agi-eement  restricting 
its  liability.  Again,  the  count  upon  which  plaintiff  was  permitted 
to  recover  declared  against  defendant  as  a  warehouseman  ;  and  the 
court,  recognizing  that  defendant  was  such,  virtually  denied  to  it 
the  right  to  limit  its  liability,  a  right  beyond  question  if  it  was  a 
warehouseman ;  and  under  that  count  it  could  not  be  held  liable  as 
a  common  carrier,  but  only  as  a  warehouseman. 

The  judgment  is  reversed  and  the  cause  remanded,  and  before  a 
retrial  it  would  be  well  for  plaintiff  to  amend  her  petition  wherein 
it  alleges  that  the  warehouse  was  set  on  fire  by  sparks  escaping 
from  defendant's  engine. 

All  concur  except  Noeton,  J. 

Norton,  J.  (dissenting). — There  is  a  conflict  of  authority  as  to 
whether  it  is  the  duty  of  a  common  carrier  as  such,  when  goods 
Doty  of  cab-  transported  arrive  at  their  destination,  to  notify  the  cou- 
oSSioKBB^^oF  Bignee  or  owner  of  their  arrival,  and  allow  such  owner 
f5St^^2fe  a  reasonable  time  after  such  notice  to  remove  them. 
H^cB.  Whatever  conflict  and  diversity  of  opinion  may  exist 

upon  this  question,  an  examination  of  the  authorities  will  show 
that  they  agree  in  announcing  the  principle  tliat  when  goods  ar- 
rive at  their  destination  it  is  the  duty  of  the  carrier  to  deliver 
them  to  the  owner  or  consignee,  if  he  is  there  to  receive  them,  and. 
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if  he  is  not  there,  to  deposit  them  in  a  reasonably  safe  and  secure 
place  for  the  owner.  I  will  not  enter  into  an  examination  of  these 
authorities,  inasmuch  as  this  court  in  the  case  of  Wilson  Sewing- 
machine  Co.  V,  Louisville  &  K.  B.,  71  Mo.  203 ;  s.  c,  6  Am.  & 
Eng.  K.  K.  Cas.  593,  expressly  recognized  the  correctness  of  the 
principle  in  approving  an  instruction  which  declared  "that  it  is 
the  duty  of  a  milroad  company,  where  goods  are  safely  conveyed 
to  the  place  of  destination,  and  the  persons  to  whom  they  are  di- 
rected are  absent  or  cannot  be  found,  either  to  hold  said  goods,  or 
have  them  Stored  in  some  safe  place  for  the  owner.^' 

The  rule  reco^Tiized  also  fixes  the  duty  and  obligation  upon  the 
carrier,  as  such,  either  to  deliver  the  goods  to  the  owner  or  store 
them  in  a  reasonably  safe  and  secure  place  for  him.  j^ 
When  the  goods  are  so  stored  or  deposited,  the  duty  of 
the  carrier  is  at  an  end,  and  that  of  warehouseman  begins.  While  it 
may  be  conceded  that  a  warehouseman  of  bailee  for  hire  may  restrict 
his  liability  by  contract,  it  is  at  the  time  established  law  that  the 
carrier  cannot  exempt  himself  from  liability  for  a  loss  or  injury 
occasioned  by  his  negligence. 

If  it  be  his  duty  as  carrier  to  deposit  the  ^oods  for  the  owner,  in 
the  event  of.  his  not  being  present  to  receive  them,  or  of  his  not 
being  found,  the  carrier  cannot,  by  contract,  exempt  himself  from 
the  consequences  of  his  own  negligence  in  not  depositing  the  goods 
in  a  reasonably  safe  and  secure  place.  In  so  far  as  the  special  con- 
tract set  up  uy  defendant  exempted  it  from  the  performance  of 
this  duty,  it  is  void. 

I  understand  the  plaintiffs  cause  of  action,  as  stated  in  the  peti- 
tion, to  be  founded  upon  the  charge  that  defendant  did  not  use  or- 
dinary care  in  selecting  a  suitable  place  for  the  deposit  of  the 
goods,  but,  on  the  contrary,  carelessly  and  negligently  deposited 
them  in  an  unsafe  and  unsuitable  warehouse,  whereby  they  be- 
came lost  to  plaintiff. 

The  court  below  tried  the  case  on  this  theory,  as  evidenced  by 
the  instructions  given,  and  I  think  the  theory  was  a  correct  one. 

Warehouseman — When  Liability  at,  commencett — See  Butler  e.  E.  Tenn., 
^tc,  R.  Co.,  9  Am.  &  Eng.  R.  R.  Cas.  249;  Missouri  Pac.  R.  Co.  e.  Doug- 
lass, 16  lb.  98;  Peterson  v.  Case,  18  lb.  578;  Kenedy  Bros.  v.  Mobile,  etc., 
R.  Co.,  21  lb.  145;  Texas,  etc.,  R.  Co.  d,  Cappes,  16  lb.  118. 

Same — Degree  of  Care  requlredi — See  Artnurv.  Chicago,  etc.,  R.  Co.,  16 
lb.  288;  Lelandf.  Chicago,  etc.,  R.  Co.,  21  lb.  108;  Hoeger  e.  Chicago,  etc., 
R.  Co.,  and  note,  21  lb.  308. 
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Bailboad  Co. 

(Adtanee  CasSy  North  Carolina,  1886.) . 

A  railroad  company  is  not  bound  to  transport  goods  delivered  to  it  for  car- 
riaffe  in  a  box  car.  It  is  only  re<^uired  to  keep  them  dry,  and  free  from  exposure 
and  injury  while  the  same  are  in  its  care  and  custody. 

Where  goods  are  injured  while  in  transit  th^  receipt  and  manifest  given  by 
the  railrowl  company  are  evidence  going  to  prove  a  prmar/acie  case  of  liabil- 
ity against  it.  But  they  are  not  conclusive,  and  the  defendant  has  the  ri^ht 
to  o&T  any  competent  evidence  going  to  show  that  the  property  in  question 
was  not  damagea  while  on  its  line  of  road. 

A  box  containing  a  theatre  drop  curtain  was  injured  by  water  while  being 
carried  from  one  place  to  another.  The  carriage  was  performed  by  several 
connecting  lines  of  road.  Msld,  that  evidence  that  it  did  not  rain  while  the 
box  was  in  transit  over  defendant's  road  tended  to  prove  that  it  did  not  g^t 
wet  while  in  its  custody;  and  an  instruction  that  the  jury  might  consider 
this  fact  in  connection  with  other  evidence  was  proper. 

OmL  action,  tried  on  appeal  from  the  judgment  of  a  Justice  of 
the  Peace,  before  Shepherd,  Judge,  and  a  jury  of  the  Superior 
Conrt  of  Vance  conntj. 

The  facts  are  as  follows : 

The  plaintiff  seeks  to  recover  $150,  damage  to  a  theatre  di*op 
curtain  while  in  transit  over  defendant's  railroad. 

It  was  in  evidence  that  the  said  curtain  was  shipped  from  Colum- 
bia, South  Carolina,  to  Henderson,  North  CaroUna.  The  agent  at 
Colnmbia,  South  Carolina,  gave  to  one  Cramer,  the  artist  who 
painted  the  curtain  and  the  agent  of  the  plaintiff,  a  bill  of  lading, 
agreeing  to  convey  the  curtain  to  Henderson  over  the  Charlotte, 
Columbia  &  Augusta  E.,  and  by  connecting  lines  to  Henderson. 
It  was  in  evidence  that  the  box  containing  the  curtain  was  deliv- 
ered in  good  order  by  the  Charlotte,  Colnmbia  &  Augusta  B.  to 
the  Carolina  Central  K.  at  Charlotte,  North  Carolina,  and  by  the 
Carolina  Central  R.  to  the  Kaleigh  &  Augusta  R.  at  Hamlet,  and 
thence  it  was  conveyed  by  said  Raleigh  and  Augusta  R.  to  Raleigh, 
and  then  by  the  defendant  railroad  to  Henderson,  North  Carolina, 
and  delivered  to  plaintiff's  intestate,  in  a  damaged  condition,  being 
damaged  by  water.  There  was  also  some  evidence  tending  to  show 
that  tne  last-mentioned  two  railroads  are  one  continuous  line ;  also 
evidence  tending  to  show  that  the  several  railroads  over  which  the 
box  passed  were  separate  and  independent,  but  connecting  with 
each  other. 

M.  J.  Robards,  the  agent  at  Henderson  for  the  defendant,  testi- 
fied that  he  collected  freight  for  the  entire  line,  and  that  it  was 
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roportioned  between  the  different  roads,  $2.30  in  all,  and  95  cents 
or  the  defendant  road. 

It  was  farther  in  evidence  that  the  box  in  which  the  curtain 
was,  was  marked  '^  Keep  dry''  in  several  places,  and  that  defendant 
railroad  shipped  the  same  on  a  flat  car,  and  was  protected  only  by 
a  tarpaulin.  There  was  evidence  tending  to  show  that  the  tarpaulin 
was  sufficient  to  protect  the  box  from  the  weather ;  that  there  was 
no  rain  during  the  period  of  the  passage  from  Hamlet  to  Hender- 
son ;  that  the  time  was  only  two  days  from  Hamlet  to  Henderson  ; 
that  the  box  was  too  long  to  be  placed  in  a  box  car,  and  that  proper 
care  was  taken  of  it  during  the  transit  from  Hamlet  to  Henderson, 
and  while  in  Raleigh  that  the  car  did  not  stop  near  a  water  tank 
while  tilling  the  boiler.  There  was  other  eviaence  of  due  care  on 
the  part  of  the  defendant. 

It  was  further  in  evidence  that  the  said  flat  car,  on  its  arrival  in 
Kaleigh,  was  run  into  the  yard  of  the  defendant  company,  with 
said  box  on  it,  and  with  the  tarpaulin  over  it,  and  remained  there 
all  night. 

It  was  further  in  evidence  that  the  said  drop  curtain  was  on  the 
road  t^n  days  between  Columbia  and  Henderson ;  that  the  manifest 
given  to  the  conductor  of  defendant  road  and  the  Baleigh  & 
Augusta  road  did  not  state  the  condition  of  the  box  when  received 
at  Kaleigh  or  at  Hamlet,  and  the  agent  at  Henderson  testified  that 
had  it  been  in  bad  order  when  received  at  Raleigh  the  manifest 
would  have  so  stated.  The  plaintiff  objected  to  all  evidence  tend- 
ing to  show  that  the  said  arop  curtain  was  not  damaged  during 
the  period  of  its  passage  over  defendant's  road  or  the  Raleigh  & 
AnjS^nsta  road. 

The  following  issues  were  submitted  to  the  jury  by  consent  of 
the  parties : 

1st.  Was  the  said  drop  curtain  damaged  while  in  the  custody  of. 
the  defendant  ? 

2d.  If  damaged  while  in  the  custody  of  defendant,  was  it  by 
reason  of  the  negligence  of  the  defendant  ? 

3d.  What  damage  has  the  plaintiff  sustained  ? 

The  only  instructions  askea  by  plaintiff  were  as  follows : 

1.  That  proof  that  it  did  not  rain  oh  the  goods  while  in  transit 
from  Raleigh  to  Henderaon  does  not  rebut  the  presumption  that 
they  were  injured  while  in  the  custody  of  the  defendant,  the  de- 
livering company. 

2.  l5iat  a  stipulation  by  a  railroad  company  against  liability  for 
damage  caused  by  its  negligence  is  void,  and  it  is  liable  notwith- 
standing, if  the  damage  was  cansed  by  reason  of  want  of  due  care 
on  its  part. 

The  court  gave  these  instructions,  and  with  the  qualification  of 
the  first  as  follows :  ^'  But  it  may  be  considered  by  tiie  jury  as  evi- 
dence, in  connection  with  all  of  the  circumstances  deposed  to  by 
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the  witnesses,  as  tending  to  show  that  thej  were  not  injured  while 
in  the  custody  of  the  defendant." 

The  court,  on  the  issue  as  to  negligence,  among  other  things, 
charged  the  jury  that  if  the  box  was  too  long  to  be  placed  in  a  box 
car,  and  it  was  placed  on  a  flat  car  with  a  tarpaulin  spread  over  it 
so  as  to  fully  protect  it  from  rain  or  dampness,  *and  that  if  it  was 
in  the  custody  of  the  defendant  or  the  B.  &  A.  R.  (if  such  latter 
road  was  operated  as  a  continuous  line  by  and  under  the  control 
of  the  defendant)  for  only  two  or  three  days,  and  that  during  . 
the  whole  time  it  was  in  such  custody  it  was  protected  in  the  man- 
ner described,  and  that  they  allowed  no  water  to  be  thrown  upon 
it,  and  did  not  stop  the  car  so  near  the  water  tanks  on  the  road 
that  water  could  be  thrown  upon  it,  they  would  be  warranted  in 
finding  that  the  presumption  of  negligence  would  be  rebutted. 

To  this  part  of  the  cliarge  the  plaintiff  excepted,  and  also  the 
failure  to  give  the  firet  instructions  without  qualifications. 

The  jury  found  the  first  two  issues  in  the  negative,  and  to  the 
third  issue  they  responded  "  nothing.'' 

The  plaintiff  moved  for  a  new  trial  because  of  the  charge  as 
excepted  to,  and  also  because  the  court  failed  to  chaige  the  jury . 
that,  if  the  goods  were  received  in  apparently  good  order  at  Colum- 
bia, defendant  was  estopped  to  say  that  they  were  not  injured 
while  on  its  line ;  whereas  the  coui*t  charged  that  it  made  out  a 
primorfacie  case  against  the  defendant,  and  because  the  court 
failed  to  charge  that,  if  the  jury  believed  that  if  the  manifest 
showed  that  defendant  receipted  for  it  in  good  order  at  Raleigh, 
defendant  was  estopped  to  deny  that  it  was  damaged  before  it 
reached  Henderson ;  also  because  the  court  admitted  the  testimonv 
tending  to  show  that  the  curtain  was  not  damaged  on  defendant's 
road,  the  same  being  objected  to  by  plaintiff  at  time  it  was  offered. 

There  was  judgment  for  the  aeiendant,  and  the  plaintiff  ap- 
pealed to  this  court. 

ff,  T.  Waikina  for  plaintiff. 

Edward  G.  Smith  for  defendant. 

Merbimon,  J.  (after  stating  the  facts). — The  defendant  was  not 
bound  to  transpoi*t  the  box  containing  the  goods  alleged  to  have 
DBGRBBorcija  been  damaged  in  a  box  car.  It  was,  however,  bound  to 
mvSnSa  '  keep  the  box  dry,  free  from  exposure  and  injury  while 
the  same  was  in  its  care  and  custody.  The  court  in  effect  so  in- 
structed the  jury.  The  plain  import  of  that  part  of  the  instruc- 
tions excepted  to  was,  that  if  the  juiy  believea  from  the  evidence 
that  the  defendant,  under  the  circumstances,  in  the  way  and  by  the 
means  pointed  out,  of  which  there  was  evidence,  kept  the  goods 
dry  and  free  from  damage  while  the  box  containing  the  same  was 
in  its  care  and  custody,  then  any  presumption  of  negligence  was 
rebutted. 
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The  counsel  contended,  on  the  argnraent,  that  the  instruction  was 
not  broad  enough ;  that  the  injury  might  have  been  done  other- 
wise than  by  water,  and  the  jury  might  have  so  found  under 
proper  instructions.  This  objection  is  not  tenable,  because  it  was 
not  alleged* or  suggested  that  the  goods  were  injured  otherwise 
than  by  wetting  them.  The  court  was  not  called  upon  to  present 
the  case  to  the  jury  in  an  aspect  not  presented  by  the  pleadings  or 
the  evidence. 

It  seems  to  us  too  plain  to  admit  of  serious  question  that  the 
defendant  had  the  riglit  to  offer  any  competent  evi-  right  of  de- 
dence  on  the  trial  eoins^  to  show  that  the  property  in  otSh^idmce 
question  was  not  damaged  while  on  its  Ime  of  road,  and  damaob. 
in  its  care  and  custody.  The  receipt  and  manifest  were  evidence 
going  to  prove  ti primorfacie  case  of  liability  against  it,  but  they 
were  not  conclusive.  It  was  competent  to  disprove  the  case  so 
made. 

The  evidence  that  it  did  not  rain  on  the  box  while  in  transit 
over  the  defendant's  line  of  road  obviously  tended  to' prove  that  it 
did  not  get  wet  while  in  its  custody,  and  the  court  properly  in- 
structed the  jury  that  they  might  consider  that  fact  in  connection 
with  the  other  evidence,  and  this  was  not  an  improper  modification 
of  the  first  special  instrnction  asked  for  by  the  defendant.  Dixon 
V.  Railroad  Co.,  74  N.  0.  538 ;  Williams  v.  Railroad  Co.,  93  N.  C. 
42. 

So  the  judgment  must  be  affirmed. 

No  error.    Affirmed. 

Delay  in  Delivery  of  Freight — Notice  to  Carrier  of  Special  Circumttancett 
— In  oraer  to  recover  special  damages  caused  by  delay  in  delivery  of  freight 
it  is  necessary  to  allege  that  the  carrier  had  knowledge  of  the  fact  which 
would  render  it  probable  that  the  delay  would  occasion  such  damages  at  the 
time  of  making  the  contract  of  shipment.  Notice  to  the  carrier  after  ship- 
ment will  not  render  him  liable. 

Failure  to  deliver  Goods — Measure  of  Damages  Market  Vaiuei — When 
property  has  a  market  value  which  has  been  destroyed,  and  for  which  a  re- 
covery in  damages  is  sought,  the  inquiry  is  as  to  the  market  value  of  such 
property,  and  in  such  case  that  value  is  the  measure  of  damages.  For  the 
want  of  a  market  value,  to  recompense  a  party  for  the  injury  sustained  by 
the  loss  of  property,  other  means  of  valuation  must  necessarily  be  resorted 
to  in  order  to  appraise  the  property  which  is  subject  to  judicial  valuation. 
Prettyman  v.  Oregon  R.  &  Nav.  Co.  (Oregon,  April,  1886),  10  Pac.  Reptr.  684. 

Same — Right  of  Action  in  Conslgneet — ^The  right  of  action  against  a  com- 
mon carrier,  for  negligence  in  failing  to  deliver  goods,  is  prima/aeU  in  the 
consignee,  and  facts  must  be  alleged  to  show  Uie  ownership  in  the  consignor, 
to  sustain  an  action  in  his  favor.    Pennsylvania  Co.  v.  Poor,  108  Indiana,  558. 

Injury  to  Goods  transported — Admissions  of  Freight  Agent  and  General 
Superintendent. — In  an  action  against  a  railroad  corporation  for  injury  to 

Soods  transported  by  it,  evidence  is  inadmissible  that,  after  the  ^oods  were 
elivered,  tne  freight  a^ent  of  the  defendant  at  the  place  of  delivery  made 
certain  admissions  tending  to  establish  the  defendant's  liability.  The  owner 
of  the  goods  also  offered  to  show  that  the  general  superintendent  of  the  railroad 
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bad  admitted  that  tbe  injury  was  canied  by  negligence;  that,  as  nearly  as 
he  could  ascertain,  the  goods  were  in  good  condition  when  received  by  the 
railroad;  and  that  they  must  have  been  injured  by  the  j)erson  who  took 
them  from  the  railroad  to  the  owner.  Tbe  judee,  who  tned  the  case  with- 
out a  jury,  excluded  the  evidence,  and  found  that  the  goods  were  injured 
by  negligence,  but  that  it  was  not  proved  to  have  occurred  while  the  goods 
were  m  the  possession  of  the  railroad.  Bald,  that  no  exception  lay  to  the 
exclusion  of  the  evidence.    Boston  &  Maine  R.  Co.  v.  Ordway,  140  Mass.  610. 
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Where  defendant  was  charged  with  negligence  in  the  selection  and  hear- 
ing of  an  incompetent  engineer  to  manage,  control,  and  operate  its  cars  and 
engine,  it  is  sufficient  to  prove  negligence  in  either  of  the  respects  charged. 

Where  at  the  time  of  plaintiffs  employment  as  switchman,  defendant  had 
in  its  service  an  unskilful  and  incompetent  engineer,  which  fact  defendant 
well  knew,  and  plaintiff  received  serious  personal  injury  by  reason  of  the 
unskilfulness  ana  incompetency  of  such  engineer,  and  appellant  does  not 
claim  that  the  incompetency  of  the  engineer  was  known  to  the  plaintiff  or 
miebt  have  been  known  to  him  by  the  exercise  of  reasonable  care,  and  no 
evidence  was  offered  to  prove  such  a  hypothesis,  but,  on  the  contrary,  it 
claimed  that  the  engineer  was  competent,  careful,  and  skilful,  the  refusal 
of  the  trial  court  to  submit  to  the  jury  the  question  whether  by  the  exercise 
of  reasonable  diligence  plaintiff  might  have  discovered  the  engineer's  in- 
competence was  not  a  ground  for  reversal. 

An  employee  is  not  bound  to  investigate  and  find  out  at  his  peril  whether 
the  common  master  has  used  reasonable  care  in  the  selection  of  those  already 
employed  in  the  same  branch  of  service;  he  is  warranted  in  assuming  that 
the  master  has  discharged  his  duty  in  this  respect  until  notice  to  the  con- 
trary is  brought  home  to  him. 

Appeal  from  Appellate  Court,  First  District.  On  petition  for 
rehearing.     Overruled. 

Action  for  damages  for  pei^sonal  injury. 
The  facts  are  stated  in  the  opinion. 
J.  C.  Hutchina  and  C.  D.  Koys  for  appellant 
Martin  Reeve  for  appellee. 

MtTLKEY,  Gh.  J. — ^This  caase  is  now  before  nfi  the  seoond  time 
for  consideration.  When  fii*8t  before  us  the  condasion  was  reached 
that  the  Appellate  Conrt  properly  affirmed  the  judgment  of  the 
trial  court,  and  a  short  opinion  was  filed  to  that  effect.     A  rehear- 
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ing  was  anbeeqaently  granted,  on  the  ground  that  some  of  the 
members  of  the  court  were  in  doubt  as  to  whether  the  trial  court 
did  not  err  in  striking  out  the  concluding  words  of  the  defendant's 
fifth  instruction.  That  instruction  tells  the  jury  there  can  be  no 
i-ecover J  in  the  case,  ^'  unless  the  jury  find  from  toe  evi-  bRmucno* 
dence  that  the  engineer  in  charge  of  the  locomotive 
was  incompetent  to  perform  such  service,  and  that  the 
defendant  company  xnew,  or  by  reasonable  diligence  mi^ht  have 
known,  of  sucn  incompetency;  and  not  even  then,  unless  you 
further  believe,  from  the  evidence,  that  the  plaintiff  did  not  know 
of  such  incompetency,  cmd  did  not  ha/ve  equal  faciUtiea  with  the 
defendcmtfor  a^mming  such  hn^oviledgeP 

After  the  words  in  italics  were  stricken  out  the  instruction  thus 
modified  was  given  to  the  jury,  and  it  is  contended  this  was  erix)r. 
Conceding  the  instruction  as  asked  to  be  correct  as  an  pkopbibtt  or 
abstract  proposition  of  law,  does  it  necessarily  follow  ™m-aS!SSh^' 
that  it  should  have  been  given  to  the  jury,  unless  there  "^ 
was  some  evidence  upon  which  to  base  it?  It  is  an  elementary 
principle  of  universal  application  that  all  instructions  to  a  jury 
should  be  based  upon  evidence ;  from  which  it  legally  and  logically 
results  that  it  is  not  error  to  refuse  an  instruction  which  announces 
a  mere  abstract  proposition  of  law  not  suggested  or  warranted  by 
the  evidence  in  the  case.  On  the  other  hand,  it  is  error  to  give 
such  an  instruction  where  the  giving  of  it  will  have  a  tendency  to 
mislead  the  jury.  If,  however,  where  such  an  instruction  is  given, 
the  reviewing  court  is  able  from  the  nature  of  the  case  to  say  that 
it  had  no  such  tendency,  then,  though  improperly  given,  it  will 
afford  no  ground  for  reversal.  These  several  propositions  have 
often  been  recognized  by  this  court ;  and,  if  it  be  possible  to  settle 
anything  by  judicial  decisions,  they  may  be  regarded  as  the  settled 
law  of  this  court.  Thus,  it  is  said  in  Keeler  v.  Stuppe,  86  111.  309, 
^^  The  sole  function  of  instructions  is  to  give  the  law  applicable  to 
the  case  in  clear  and  intelligible  language." 

Again,  in  Baxter  v.  People,  8  Gilm.  368,  it  is  said  :  "  The  ob- 
ject of  instructions  is  to  convey  to  the  mind  of  the  jnrv  correct 
{>rinciples  of  law  as  applicable  to  the  evidence  which  has  been 
aid  before  them ;  nothing  should  be  given  them  unless  it  will  pro- 
mote that  object."  So,  in  Atkinson  v.  Lester,  1  Scam.  407,  it  is 
said :  ^^Mere  abstract  propositions  of  law  which  do  not  refer  to  the 
evidence  in  the  cause  should  not  be  given  as  instructions ;"  but  it 
is  said  in  Oorbin  v.  Shearer,  3  Gilm.  482,  that  a  case  will  not  be 
reversed  ^*  because  of  the  giving  of  such  instructions,  unless  it  ap- 
pears that  they  improperly  influenced  the  jury."  We  might  go 
on  almost  indefinitely  citing  cases  in  this  court  which  fully  sustain 
the  propositions  above  stated,  but  it  is  not  necessary  to  do  so.  We 
will  simply  refer  in  this  connection  to  the  following  additional 
cases  which  are  directly  in  point :  McNair  v.  Piatt,  46  111.  211 ; 


416      UNITED  STATES   ROLLING  STOCK  CO.  V.   WILDER. 

Heaton  v.  Kemper,  2  Scam.  36Y;  Nealy  v.   Brown,  1  Gilm.  10; 
Lander  v.  People,  104  111.  248 ;  Devlin  v.  People,  Id.  104. 

The  defendant,  it  will  be  perceived,  is  charged  with  negligence 
in  the  selection  and  hiring  of  an  incompetent  engineer,  and  abo  in 
8u£Eerin£r  and  permitting  such  incompetent  engineer  to 
BBUKTuro  sufc.  manage,  control,  and  operate  its  cars  and  engine.  It 
no^  mcom  was  Sufficient  under  the  pleadings,  to  entitle  the  plain- 
TEMT  xifoiMSBR.  ^^  ^^  rccovcr,  to  prove  negligence  in  either  of  the  re- 
spects charged.  Whatever  may  be  said  in  respect  to  the  first 
branch  of  the  subject,  the  decided  weight  of  eviaence  shows  that 
Guernsey,  the  defendant's  engineer,  was  iucoinpetent,  and  that  the 
defendant  had  at  the  time  of  and  during  plaintiffs  employment 
notice  of  this  fact,  Guernsey  was  first  employed  by  the  defendant 
in  the  capacity  of  a  ti*ack  repairer  and  was  promoted  from  that 
position  to  the  more  responsible  one  of  engineer  upon  his  own  rec- 
ommendation. He  entered  the  defendant's  service  in  Mayor  June, 
1880,  and  the  attention  of  the  company  was  frequently  called  to 
his  incompetency.  It  is  true,  Gary  foreman,  and  Stagg,  superin- 
tendent 01  the  company,  thought  him  competent  for  the  position 
he  occupied.  As  they  were  probably  pei'sonally  responsible  to  the 
company  both  for  his  employment  and  retention,  it  is  not  a  matter 
of  surprise  that  they  should  so  consider  him.  So  far  as  Gary  is 
concerned  he  might  safely  «av  this,  for  he  evidently  thought  his 
position  required  little  or  no  skill;  for  in  answer  to  the  inquiiy  if 
it  did  not  require  as  much  skill  to  inin  the  company's  engine  as 
any  other  he  says :  "  No,  sir.  I  will  say  that  it  does  not  require 
any  but  an  ordinary  man.  A  very  ordinary  man  can  do  it  in  our 
yard  ...  a  man  that  is  competent  to  keep  the  water  up  and  keep 
his  pumps  going  can  do  our  work." 

Without  dwelling  further  upon  the  facts,  we  will  add,  in  general 
terms,  that  the  witnesses  for  the  plaintiff  make  out  a  strong  case  of 
inexcusable  negligence  against  the  defendant  in  retaining  Guernsey 
as  engineer  of  the  company.  It  will  be  understood  that  in  thus 
discussing  the  facts  it  is  not  for  the  purpose  of  reviewing  the  judg- 
ment of  the  lower  court  upon  them,  but  with  the  sole  view  of 
presenting  a  conclusive  reason  why  the  judgment  of  that  court 
should  not  be  disturbed  for  any  supposed  teclmical  error  not  af- 
fecting the  merits,  as  another  trial  would  in  all  probability  result 
the  same  way. 
Becurring  now  to  the  modification  of  the  inRtrnction  complained 
of,  let  us  examine  with  some  particularity  the  grounds 
upon  which  the  action  of  the  trial  court  in  respect  to 
it  is  assailed.  The  position  of  appellant,  as  we  under- 
stand it,  is  that  the  trial  court  should  by  the  instruction 
in  question  have  submitted  to  the  jury  the  question,  whether  the 
appellee  by  the  exercise  of  reasonable  care  and  diligence  might 
have  known  or  learned  that  the  engineer  was  an  incompetent  per- 
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soil.  Assuming  this  to  be  so,  the  question  then  arises,  What  evi- 
dence is  there  in  the  record  that  can  with  any  degree  of  propriety 
be  said  to  raise  this  question  ?  For  it  is  to  be  borne  in  mind  that 
no  question  should  in  any  case  be  thus  submitted  which  does  not 
fairly  arise  out  of  the  evidence.  It  is  the  true  and  proper  function  of 
the  jury  to  determine  what  the  evidence  proves  upon  every  ques- 
tion submitted  to  them ;  and  if  there  is  no  evidence  on  a  particular 
question  involved  in  the  pleadings  or  raised  by  counsel  in  argu- 
ment, it  follows  there  would  be  nothing  for  the  jury  to  consiaer 
or  determine  with  respect  to  that  particular  question.  Any  in- 
struction, therefore,  relating  to  it  would  necessarily  be  nothing 
inoi*e  than  a  mere  abstract  proposition  of  law,  and  for  that  reason 
should  not  be  given. 

The  simple  facts  in  this  case,  so  far  as  they  may  be  supposed  to 
have  even  the  remotest  bearing  upon  the  question  under  consider- 
ation, are  that,  at  the  time  of  plaintiff's  employment  as  switchman, 
the  defendant  then  had  in  its  service  an  unskilful  and  incompe- 
tent engineer,  which  fact  was  well  known  to  the  defendant ;  that, 
within  the  short  space  of  six  working  days  after  his  employment, 
the  plaintiff,  while  acting  with  due  care  in  the  line  of  his  duty, 
received  a  serious  injury  upon  the  hand,  occasioned  by  the  negli- 
gence and  incompetency  of  the  engineer,  which,  after  appellee's 
submitting  to  two  surgical  operations,  resulted  in  the  loss  of  his 
hand.  Tliese  ai'e  the  facts;  nothing  added,  nothing  omitted. 
The  appellant  does  not  claim  that  the  incompetency  of  the  en- 
gineer was  known  or  might  have  been  known  to  appellee  by  the 
exercise  of  ordinary  care,  and  no  evidence  is  offered  to  prove  such 
an  hypothesis ;  but,  on  the  contrary,  its  claim  is  that  the  engineer 
was  competent,  careful,  skilful ;  and  yet,  strange  to  say,  and  incon- 
sistent as  it  may  appear,  this  court  is  asked  to  reverse  the  case  be- 
cause the  trial  court  refused  to  submit  the  question  to  the  jury 
whether  the  plaintiff  by  the  exercise  of  reasonable  diligence  might 
not  have  discovered  the  engineer's  incompetency,  a  fact  which  the 
the  appellant  itself  earnestly  maintains  nas  no  existence.  If,  as 
appellant's  witnesses  swear,  the  fact  had  no  existence,  how  could 
appellee  by  any  degree  of  care  or  watchfulness  on  his  part  have 
discovered  it?  If  there  were  any  proof  in  the  record  tending  to 
show  that  appellant  or  any  other  person,  prior  to  the  time  of  the 
accident,  iniormed  appellee  of  the  incompetency  of  the  engineer ; 
or  if  it  appeared  the  engineer  had,  during  the  appellee's  few  days' 
service,  been  guilty  of  previous  acts  of  negligence  from  which  the 
latter  could  have  reasonably  inferred  the  engineer's  general  inca- 
pacity, it  might  then  with  propriety  be  contended  that  the  instruc- 
tion as  originally  drawn  should  have  been  siven.  But  there  is 
absolutely  nothing  of  this  kind  in  the  record.  The  plaintiff,  by 
proving  the  facts  above  stated,  without  disclosing  any  negligence 
on  his  own  part,  as  he  clearly  did,  established  9k prvmorfacie  right 
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of  recovery.  If,  therefore,  the  plaintiflE  as  matter  of  fact  warf 
gailty  of  such  contributory  negligence  as  would  defeat  a  recovery, 
it  devolved  ^on  the  defendant  to  prove  it  by  way  of  defence,  or, 
at  least,  to  offer  some  evidence  tending  to  prove  it,  before  the  court 
would  have  been  warranted  in  giving  an  instruction  relating  to 
contributory  negligence. 

The  contention  of  appellant,  as  we  understand  it,  is  that  where  one 
Duty  of  skb-  ^  employed  as  an  operative  in  a  particular  branch  of 
service,  he  is  bound  to  investigate  and  find  out  at  his 
peril  whether  the  common  master  has  used  reasonable 
BKBNKMPLOT«>.  q^j,q  g^jjj  prudcuce  in  the  selection  of  those  already  em- 
ployed in  the  same  branch  of  service.  The  law  imposes  no  such 
duty.  One  thus  employed  is  warranted  in  assuming  that  the  mas- 
ter has  discharged  his  duty  in  this  respect,  and  until  notice  to  the 
contrary  is  brought  home  to  the  employee  he  may  safely  act  upon 
that  hypothesis.  All  that  the  law  demands  of  one  thus  employed 
is,  that  ne  keep  his  eyes  open  to  what  is  passing  before  him  and 
avail  himself  of  such  information  as  he  may  receive  with  respect 
to  the  habits  and  characteristics  of  his  fellow-servants;  and  if,  from 
either  of  these  sources  of  information,  he  finds  one  of  them,  from 
incompetency  or  other  cause,  renders  his  own  position  extra-hazard- 
ous, it  is  his  duty  to  notify  the  master ;  and  it  the  latter  refuses  to 
discharge  the  inoompetc^nt  or  otherwise  unfit  fellow-servant,  the 
complaining  servant  will  have  no  other  alternative  but  to  quit  the 
master's  employ.  If  he  does  not,  he  will  be  deemed  to  have  as- 
sumed the  extra  hazard  of  his  position  thus  occasioned.  The  case 
suggested,  it  will  be  perceived,  is  one  of  mutual  negligence.  On 
the  part  of  the  master  it  is  negligence  to  retain  the  derelict  servant 
in  his  employ.  It  is,  on  the  other  hand,  negligence  in  the  com- 
plaining servant  to  continue  longer  in  the  master's  service,  unless 
he  intends  to  run  the  extra  risk  himself.  The  authorities  cited  by 
appellant  on  this  branch  of  the  case  are  not  at  all  in  point.  Thus, 
the  case  of  the  0.  E.  I.  &.  P.  E.  Co.  v.  Clark,  108  III.  113 ;  s.  c, 
15  Am.  &  Eng.  E.  E.  Cas.  261,  is  given  much  prominence  in 
counsel's  argument. 

That  was  an  action  brought  by  Mrs.  Clark  against  the  company 
for  negligently  causing  the  death  of  her  husband,  who  was  in  the 
employ  of  the  company  as  a  brakeman  at  the  time  of  the  accident 
which  caused  his  death.  The  deceased  at  the  time  was  making  a 
coupling,  after  night,  in  front  of  a  platform  near  the  side  track 
upon  which  the  train  was  standing;  and  in  doing  so  he  became 
entangled  with  a  lantern  in  his  hand,  which,  coming  in  contact 
with  tlie  moving  train,  was  so  pressed  up  against  him  in  his  posi- 
tion between  the  cars  and  the  platform  as  to  cause  internal  injuries 
from  which  he  died.  The  negligence  charged  was  that  the  track 
was  built  too  near  the  platform,  the  distance  being  only  some  ten 
inches.     The  negligence  complained  of  in  that  case,  assuming 
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there  was  ne^ligencQ,  was  not  at  all,  as  is  manifest,  like  the  negli- 
gence charged  in  this.  In  that  case  the  proximity  of  the  track  to 
the  platform  was  open  and  visible  to  all  persons  having  occasion 
to  be  there,  and  especially  to  brakemen  on  tne  road,  and  had  so  been 
for  fourteen  years  past.  Whatever  danger  resulted  from  the 
proximity  of  the  track  to  the  platform  must  necessarily  have  been 
as  well  known  to  the  deceased  as  to  the  company  or  any  of  its 
oflScers,  and  hence  there  was  no  right  of  recovery. 

Here  the  facts  are  altogether  different  and  call  for  the  applica- 
tion of  different  principles.  While  that  case  was  clearly  decided 
properly,  yet,  as  is  not  unfrequently  the  case,  there  are  things 
said  in  the  opinion  by  way  of  argument  that  are  not  accurate  when 
considered  as  abstract  propositions,  and  they  must  therefore  be 
confined  to  the  particular  facts  then  before  the  court.  Thus, 
among  other  things,  it  is  said  in  effect  in  that  case  that  the  master 
is  not  required  to  inform  his  servant  of  dangers  pertaining  to  his 
duties.  This  is  true  as  to  dangers  which  are  obvious  and  which 
the  servant  would  necessarily  see,  as  was  the  case  there.  It  is  also 
true  of  the  ordinary  dangers  pertaining  to  a  particular  service  and 
which  all  persons  who  engage  in  it  are  presumed  to  know.  But 
the  statement  is  far  from  being  universally  true.  The  true  rule 
on  this  subject  is  well  stated  in  Wharton  on  Negligence,  §  206. 
It  is  there  said  that  ^^  a  servant  generally  assumes  only  AflsunPTiov  bt 
those  risks  of  which  he  has  express  or  implied  notice.  SES^of  mT- 
Some  risks  are  so  obvious  that  notice  of  them  will  be  oS^S^Ajm 
presumed.  Where  there  are  special  risks  in  an  employ-  s™^'^  ^«^ 
ment  of  which  the  employee  is  not  from  the  nature  of  the  employ- 
ment cognizant,  or  which  are  not  patent  in  the  work,  it  is  the  duty 
of  the  employer  to  notify  him  oi  such  risks ;  and  on  failure  of 
such  notice,  if  he  is  hurt  by  exposure  to  such  risks,  he  is  entitled 
to  recover  from  the  employer."  Now,  while  negligence  of  a  fel- 
low-servant is  one  of  the  ordinary  risks  which  an  employee  assumes 
when  entering  into  the  service  of  another,  yet  this  risk  is  subject 
to  the  qualification  that  the  master  is  not  to  knowingly  employ  or 
retain  incompetent  or  habitually  negligent  servants.  Nor  is  he  to 
permit  to  be  used  in  his  business  defective  machinery,  whereby 
the  ordinarv  dangers  of  the  service  will  be  enhanced.  These  extra 
hazards  which  result  from  the  master's  failure  to  perform  his  duties 
to  his  employees  do  not  come  within  the  risks  which  the  latter 
assume  as  a  part  of  their  contract  of  service.  For  all  such  extra 
hazards  resulting  in  injury  to  the  servant  which  are  not  obvious, 
and  of  which  the  servant  has  not  notice,  the  master  is  liable.  And 
in  such  case  it  is  no  answer  to  an  action  to  say,  as  is  alleged  here, 
that  the  plaintiff  might,  by  the  exercise  of  proper  diligence,  have 
ascertained  the  defendant  was  conducting  his  business  in  disregard 
of  a  positive  duty  which  he  owed  the  plaintiff  as  his  servant.  If 
in  such  case,  however,  an  employee,  after  notice  of  the  extra  risks 
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thus  occasioned^  continue  in  the  master^s  service  it  will  be  at  his 
own  peril,  for  the  law  in  such  case  will  presume  that  he  intended 
to  assume  them ;  otherwise  he  would  have  quit  the  master's  service. 
The  ]aw  on  this  branch  of  the  subject  is  well  stated  in  the  late 
case  of  Stafford  v.  Chi.,  B.  &  Q.  R  Co.,  114  111.  244. 

After  availing  ourselves  of  all  the  additional  lisht  afforded  by 
the  rehearing  allowed  in  this  case,  we  are  satisfied  with  the  con- 
clusion heretofore  announced  in  it,  and  also  with  the  general  viewa 
expressed  in  the  opinion  therein  filed. 

Matter  and  Servant — Negligence  of  Foremani — ^An  instruction  in  an  action 
for  injury  to  an  employee  caused  by  the  fall  of  a  pile  of  lumber  at  which  he 
was  working,  ''that  although  the  juiy  might  believe  from  the  evidence  that 
C.  was  the  K>reman  of  the  yard  of  defendant,  with  power  to  employ  and 
discharge  hands,  yet  unless  they  further  believe  from  the  evidence  that 
plaintin  was  injured  by  reason  of  some  negligence  of  C.  in  the  employment 
of  unfit  or  incompetent  men  to  do  the  work  assigned  them,  or  by  the  use 
of  unsafe  or  unsuitable  machinery  or  appliances  used  in  'doine  said  work, 
provided  by  said  defendant,  then  the  verdict  must  be  for  defendant,*'  under 
the  evidence  in  the  case  hM  erroneous.  Baldwin  o.  St.  Louis,  etc.,  R.  Co. 
(Iowa,  Dec,  1885),  25  N.  W.  Beptr.  918,  citing  Case  o.  Chicago,  etc.,  R 
Co.,  19  Am.  &  £ng.  R.  R  Cas.  142. 

Same— Inconrpetenfand  Negligent  Servants — Knowledge  of  Party  injured* 
— If  an  employee  knows  that  another  employee  is  incompetent  or  habitually 
uegligent,  or  that  the  materials  with  which  he  works  are  defective,  and  he 
continues  his  work  without  objection,  and  without  being  induced  by  his 
employer  to  believe  that  a  change  will  be  made,  he  will  be  deemed  to  have 
assumed  the  risk  of  such  incompetency,  negligence,  or  defects,  and  cannot 
recover  for  an  injury  resulting  therefrom. 

And  where  he  sues  the  railroad  company  for  injuries  alleged  to  have  re- 
sulted from  the  negligence  of  such  co-employee,  and  evidence  is  introduced 
on  the  trial  tending  to  show  the  habitual  negligence  of  such  co-employee, 
and  that  the  plaintiff  had  knowledge  thereof,  and  the  defendant  attempted, 
by  asking  the  court  to  give  certain  instructions,  to  submit  the  question  of 
the  co-employee's  incompetency  and  habitual  negligence,  and  the  plaintiffs 
knowledge  thereof,  to  the  jury,  but  the  court  refused,  Jield  error.  Kansas 
Pacific  R.  Co.  V,  Peavey  (Kansas,  Dec,  1882),  8  Pac.  Beptr.  780,  citing  and 
following  Kansas  Pac.  R  Co.  v.  Peavey,  11  Am.  &  £ng.  K.  R  Cas.  260. 
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Missoma  Paoifio  B.  Co.  et  dl. 

V. 

Maltbt  et  (U. 

(Advance  Ckue^  Nebr<uika.     OdUib&r  9,  188d.) 

In  a  proceeding  in  garnishment,  where  all  the  parties  arci  non-residents  of 
the  State  of  Kansas,  and  are  residents  of  the  State  of  Missouri,  and  tJie  thing 
attempted  to  be  attached  by  the  garnishqient  proceedings  is  a  debt  created 
and  payable  in  the  State  of  Missouri,  but  the  garnishee  does  business  in 
Kansas,  and  is  liable  to  be  garnished  in  this  State,  and  the  other  parties 
come  temporarily  into  Kansas,  and,  while  in  Kansas,  the  plaintiff,  wno  is  a 
creditor  of  the  defendant,  who  is  a  creditor  of  the  garnishee,  commences  an 
action  in  Kansas  against  the  defendant,  and  serves  a  garnishment  summons 
upon  the  garnishee,  and  the  debt  of  the  garnishee  to  the  defendant  is  by  the 
laws  of  the  State  of  Missouri  exempt  from  garnishment  process,  and  such  debt 
also  seems  to  come  within  the  exemption  provisions  contained  in  section  490 
of  the  Civil  Code  of  Kansas  and  section  157  of  the  Justices'  Code  of  Kansas, 
exempting  certain  earnings  of  the  debtor  from  the  enforced  payment  of  his 
debts,  hdd^  that  such  debt  is  exempt  from  garnishment  process  m  Kansas. 

Ebrob  from  Bourbon  county. 
David  Kdso  and  J.  H,  SaUee  for  plaintiflEs  in  error. 
W<m*e  cfe  Wa/re  for  defendants  in  error. 

Valentinb,  J. — This  was  an  action  brought  in  the  district  court 
of  Bourbon  county,  Kansas,  by  W.  J.  Maltby  and  A.  N.  Maltby, 
partners  as  Maltby  &  Co.,  against  the  Missouri  Pacific  B.  Co.  and 
George  W.  Ridgway,  to  recover  $116.40  from  the  railway  com- 
pnny  because  of  its  failure  to  answer  as  garnishee  in  an  action 
brought  by  Maltby  &  Co.  against  Eidgway,  before  a  justice  of 
the  peace  of  said  county.  Ridgway  and  his  family  and  Maltby  & 
Co.  were  all  residents  of  Sedalia,  Missouri,  and  the  railway  com- 
})any  was  a  Missouri  corporation,  but  had  been  consoli-  factb. 

dated,  under  the  laws  oi  Kansas,  with  two  Kansas  railway  compa- 
siies,  and  did  business  and  operated  railroads  in  Kansas.  The  ac- 
tion brought  before  the  justice  of  the  peace  was  for  groceries  sold 
and  delivered  by  Maltby  &  Co.  to  Ridgway  at  Sedalia,  Missouri. 
The  garnishee  summons  was  served  on  the  agent  of  the  railway 
company  in  Bourbon  county,  Kansas,  on  July  10,  1883,  and  the 
original  summons  was  served  personally  on  Ridgway  in  the  same 
county  on  July  17,  1883.  The  defendant  Ridgway  appeared  per- 
sonally before  the  justice  of  the  peace  and  also  by  counsel,  and 
judgment  was  rendered  against  him  and  in  favor  of  Maltby  &  Co. 
for  ^258.68.  The  railway  company  did  not  appear  within  proper 
time,  but  afterwards  appeared  and  filed  a  paper  with  the  justice  of 
the  peace,  claiming  that  it  was  not  liable  as  garnishee ;  that  the 
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court  had  no  juriBdiction  over  it ;  and  that  the  sum  due  from  it  to 
Ridgway,  to  wit,  $58.20,  was  exempt  from  judicial  process.  Tlie 
justice,  however,  refused  to  act  upon  the  paper.  At  the  time  of 
the  service  of  the  garnishment  summons  upon  the  railway  com- 
pany it  owed  Ridgway  just  $58.20.  Afterwards  Maltby  &  Co. 
commenced  this  present  action  against  the  railway  company,  also 
making  Ridgway  a  defendant,  claiming  from  the  railway  company 
$116.40,  because  of  its  refusal  to  answer  as  garnishee,  as  aforesaid. 
The  railway  company  and  Ridgway  answered  in  this  action  sepa- 
rately, each,  however,  claiming  that  the  debt  due  from  the  railway 
company  to  Ridgway  was  exempt  from  judicial  process ;  that  the 
railway  company  was  not  liable  to  be  earnished  for  the  same ;  and 
that  the  railway  company  was  not  liable  in  the  action. 

The  case  was  tried  before  the  district  court  vrithout  a  jury  upon 
an  agreed  statement  of  facts.  Among  the  facts  admitted  were  the 
following : 

"  The  money  due  from  the  said  railway  company  was  for  the 
peraonal  earnings  of  said  Ridgway,  and  was  due  to  him  within  sixty 
days  of  the  beginning  of  this  suit,  and  was  for  his  personal  earnings 
as  engineer  upon  said  railway  in  Missouri,  and  necessary  for  the  sup- 
port of  himself  alid  family,  and  said  wages  are  and  were  exempt 
from  garnishment  by  the  laws  of  the  State  of  Missouri."  "  The  fam- 
ily of  said  Ridffway  consists  of  a  wife  and  one  child,  who  are  de- 
pendent upon  him  for  their  support."  "  Plaintiflfe  admit  that  an  ac- 
tion could  have  been  brought  in  the  State  of  Missouri  against  said 
Ridgway,  except  while  he  was  absent  from  the  State,  and  that 

Eei*8onal  service  could  have  been  had  on  said  Ridgway  in  said 
tate,  both  before  and  after  said  suit  was  begun  in  Kansas,  and 
that  a  garnishment  summons  might  have  been  served  in  said  State 
upon  the  defendant  railway  therein,  and  that  garnishment  proceed- 
ings against  the  defendant  railway  company  might  have  been  insti- 
tuted in  the  State  of  Missouri,  and  that,  if  such  proceedings  had 
been  instituted,  the  defendant  Ridgway  would  have,  by  reason  of 
the  exemption  laws  of  the  State  of  missouri,  entirely  defeated  the 
collection  of  the  plaintiiFs  claim." 

Upon  the  agreed  statement  of  facts  the  court  below  rendered 
judgment  in  favor  of  Maltby  &  Co.  and  against  the  railway  com- 
pany for  $58.20,  and  interest,  amounting  in  all  to  $62.25,  and 
costs.     A  motion  was  made  for  a  new  trial  and  overruled,  and 

? roper  exceptions  were  taken,  and  the  defendants,  the  Missouri 
^acific  R.  Co.  and  Ridgway,  now  bring  the  case  to  this  court  for 
review. 

The  first  and  principal  question  which  seems  to  be  involved  in 
this  case  is  whetner  the  debt  due  from  the  railway  company  to 
Ridgway  was  and  is  exempt  from  garnishment  process  or  not.  It 
seems  to  be  admitted  by  the  parties  that  the  laws  of  a  State,  in- 
cluding exemption  laws,  can  nave  no  extraterritorial  force ;  that 
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no  law  can  be  imported  into  one  State  from  another ;  yet  that  all 
actions  for  debts,  or  actions  upon  contract,  wherever  they  arise,  are 
transitory  in  their  character  and  may  be  brought  in  any  jurisdic- 
tion where  the  debtor  or  his  property  may  be  found ;  also  that  cor- 
porations doing  business  in  this  State,  whether  domestic  or  foreign, 
may  be  garnished  in  this  State,  and  may  be  garnished  by  either  a 
resident  or  non-resident  plaintiff,  and  may  also  be  gar-  fobuon  cor- 
nished  whether  the  action  arose  in  this  State  or  else-  ^VJ  ©abhShI 
where,  and  whether  the  defendant  is  a  resident  or  non-  ""^"• 
resident  of  the  State:  provided,  of  course,  that  the  debt,  or  thing 
attempted  to  be  held  in  garnishment,  is  or  may  be  the  subject  of 
gamisnment  proceedings ;  and  it  has  been  held  by  this  court  that 
a  foreign  corporation  doing  business  in  this  State  may  be  gar- 
nished by  a  person  presumably  a  resident  of  Kansas  for  a  debt  due 
from  the  foreign  corporation  to  a  non-resident  employee  of  the 
corporation  not  present  in  Kansas,  where  the  debt  was  created  out- 
side of  Kansas  and  was  exempt  from  garnishment  in  the  State 
where  the  defendant  and  the  garnishee  resided  and  where  the  debt 
was  created,  but  was  not  exempt  under  the  laws  of  Kansas.  Bur- 
lington &  M.  R.  Co.  V.  Thompson,  31  Kan.  180 ;  s.  c.,  16  Am.  & 
Eng.  E.  R.  Cas.  480. 

But  the  plaintiffs  in  error  (defendants  below)  claim  that  no  per- 
son or  corporation  can  be  garnished  with  regard  to  property  or 
choses  in  action  which  are  beyond  the  jurisdiction  of  tne  State,  or 
are  exempt  from  garnishment  process  in  the  State  _ 

V  .1  •*  i?°       1  .*  "I  •  X*         Exemption  LA.W 

where  the  siti^  of  such  property  or  choses  m  action  of  situb  as  ih- 
may  be  considered  to  be ;  that  the  sUtcs  of  the  debt  in  *'"*^'"°'^="- 
question  is  where  it  was  created,  where  it  was  to  be  paid,  and 
where  all  the  parties  reside ;  but  it  is  also  claimed  by  the  plaintiffs 
in  error  (defendants  below)  that  such  debt  is  nevertheless  exempt 
from  garnishment  process  whether  its  sitics  be  considered  as  m 
Kansas  or  in  Missouri,  or  in  both.  It  is  claimed  that  the  debt 
may  be  considered  as  in  the  nature  of  a  trust  fund  set  apart  by  the 
laws  of  Missouri  for  the  use  and  benefit  of  the  family  of  Ridgway, 
and  that  garnishment  proceedings  cannot  reach  to  such  fund  so  as 
to  divert  it  from  the  purpose  lor  which  it  was  set  apart.  It  is 
claimed  that  the  exemption  of  this  fund  from  judicial  process  is  an 
incident  to  the  debt  itself,  or  a  condition  thereof,  which  will  fol- 
low the  debt  into  whatever  jurisdiction  the  debt  itself  may  be  con- 
sidered as  having  passed ;  t&at  the  exemption  being  an  incident  of 
the  debt  is  equaly  transitory  with  the  debt.  It  is  claimed  that 
whenever  a  debt  created  under  the  laws  of  one  State  is  carried 
into  another,  all  its  incidents  and  conditions  are  carried  along  with 
it.  It  is  claimed  that  where  the  debtor  and  creditor  and  the  gar- 
nishee are  all  residents  of  the  same  State,  and  the  debt  was  created 
in  such  State,  the  exemption  is  not  only  such  a  condition  or  inci- 
dent to  the  debt  that  it  will  follow  the  debt  wherever  the  debt  may 
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o,  but  also  that  the  relation  or  stattM  existing  between  the  parties 
y  reason  of  the  debt  and  the  exemption  laws  of  the  State  where  all 
ike  parties  reside  so  follows  the  parties  that  if  a  part  of  such  rela- 
tion or  status  is  enforced  in  any  jarisdiction,  all  mnst  be  enforced, 
the  exemption  as  well  as  the  debt ;  and  many  of  the  yarious  I'ela- 
tions  eidsting  in  society,  such  as  marriage,  i^ncy,  trusteeship,  cor- 
porations, partnership,  etc.,  are  cited  as  illustrations  of  relations 
created  under  the  laws  of  one  State  and  being  recognized  and  en- 
forced in  other  States.  It  is  also  claimed  that  the  exemption  is  a 
vested  right  in  rem^  which  follows  the  debt  into  any  jurisdiction 
in  which  the  debt  may  be  considered  as  going.  It  is  also  claimed 
that  because  all  the  parties  reside  in  Missouri,  and  the  debt  was 
created  there,  and  is  payable  there,  and  was  exempt  from  garnish- 
ment process  under  the  laws  of  that  State^  the  debt  should  oe  held 
to  be  exempt  in  other  States,  under  the  rules  of  comity  existing 
between  States,  The  plaintiffs  in  error  (defendants  belowj  cite  the 
following,  amons:  other  authorities :  Pierce  v.  Chicago  «  N.  W. 
R.  Co.,  36  Wis.  283 ;  Baylies  v.  Houghton,  15  Vt.  626 ;  Tingley  v. 
Bateman,  10  Mass.  343 ;  Sawyer  v.  Thompson,  4  Fost.  (N.  H.)  510. 
The  defendants  in  error  (plaintifib  below)  claim  that  the  debt 
from  the  railway  company  to  JBidgway  is  not  exempt  from  garnish- 
ment process  in  Kansas,  and  cite,  among  other  authorities,  the 
case  of  the  Burlington  &  M.  R.  Co.  v,  Thompson,  eupra^  and  the 
authorities  there  cited.  That  case,  howeyer,  is  not  applicable  to 
the  present  case,  for  the  following  reasons:  The  plaintiff  in  that 
case  was  not  .shown  to  haye  been  a  resident  of  the  same  State  as 
the  defendant  and  garnishee,  nor  a  non-resident  of  Kansas,  and  pi-e- 
snmably  he  was  a  resident  of  Kansas.  In  that  case  it  was  not 
shown  that  the  defendant  had  eyer  been  in  Kansas,  nor  was  it 
shown  that  his  earnings  were  necessary  for  the  maintenance  of  his 
family,  and  presumably  they  were  not,  and  therefore,  presumably, 
such  earnings  were  not  exempt  from  garnishment  process  under 
the  laws  of  Kansas,  and  would  not  haye  been  eyen  if  he  had  been 
a  resident  of  Kansas. 

We  are  inclined  to  think  that  the  debt  due  from  the  railway 
company  to  Ridgway  is  exempt  under  the  laws  of  this  State.  Sey- 
mour V.  Cooper,  26  Kan.  539 ;  Muzzy  v.  Lantry,  30  Kan.  49 ; 
Civil  Code,  §  490;  Just.  Code,  §  157.  Under  the  sections  aboye 
cited,  the  earnings  of  a  debtor  for  his  personal  services  at  any  time 
DowMTio^  mx-  within  three  months  next  preceding  the  attempt  to 
.  subject  such  earnings  to  the  payment  of  his  debts  are 
exempt  from  such  payment  ii  it  be  made  to  appear  by 
the  debtor's  aj£dayit  or  otherwise  that  such  earnings  are  necessary 
for  the  use  of  his  family,  supported  wholly  or  partially  by  his  labor ; 
and  no  distinction  is  made  oy  such  sections  between  residents  and 
non-residents,  or  between  debts  created  in  Kansas  and  debts  cre- 
ated elsewhere;  and  the  weight  of  authority  seems  to  be  that 
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where  the  statutes  do  not  make  any  distinctions  that  no  such  dis- 
tinctions exist ;  that  if  the  statutes  do  not  restrict  the  exemption 
of  property  for  the  payment  of  debts  to  residents,  or  to  some  other 
particular  class  of  persons,  the  courts  have  no  authority  to  make 
such  restriction  ;  and  the  statute  will  apply  to  all  classes,  non-resi- 
dents as  well  as  residents.  Mineral  P.  K.  Co.  v,  Barron,  83  111. 
365 ;  Sproul  v.  McCoy,  26  Ohio  St.  577 ;  Hill  v,  Loomis,  6  N.  H. 
263 ;  Haskill  v.  Andros,  4  Vt.  609;  Lowe  v.  Stringham,  14  Wis. 
241.  And  the  case  of  Leiber  v.  Union  Pac.  R.  Co.,  49  Iowa,  688, 
seems  to  recognize  this  principle,  though  the  question  is  not  de- 
cided. See  also  Freem.  Ex.  |  220,  and  cases  there  cited.  And 
the  garnishee  may  interpose  the  exemption  as  well  as  the  debtor 
himself.  Mull  v,  Jones,  33  Kan.  112.  But  it  makes  no  difference 
in  this  case,  as  both  the  garnishee  and  the  debtor  have  interposed 
the  exemption.  Under  the  general  exemption  laws  of  Kansas 
(Comp.  Laws  1879,  c.  38)  it  is  necessary  that  the  party  supposed 
to  be  entitled  to  the  exemption  should  be  a  resident  of  this  State ; 
but  such  is  not  the  case  with  regard  to  the  exemption  under  sec- 
tion 490  of  the  Civil  Code  and  section  157  of  the  J  ustices'  Code. 

Not  wishing  to  state  the  law  more  or  less  broadly  than  the  facts  of 
this  case  will  warrant,  we  shall  decide  it  purely  upon  its  own  facts ; 
and  therefore  the  decision  will  be  in  substance  as  follows :  In  a 
proceeding  in  garnishment,  where  all  the  parties  are  non-residents 
of  the  State  of  Kansas  and  are  residents  of  the  State  of  Missouri, 
and  the  thing  attempted  to  be  attached  by  the  garnishment  pro- 
ceedings is  a  debt  created  and  payable  in  the  State  of  Missouri,  but 
the  garnishee  does  business  in  Kansas  and  is  liable  to  be  garnished 
in  this  State,  and  the  other  parties  come  temporarily  into  Kansas, 
and,  while  in  Kansas,  the  plaintiff,  who  is  a  creditor  of  the  defend- 
ant, who  is  a  creditor  of  the  garnishee,  commences  an  action  in 
Kansas  against  the  defendant,  and  serves  a  garnishment  summons 
upon  the  garnishee,  and  the  debt  of  the  garnishee  to  the  defendant 
is,  by  the  laws  of  the  State  of  Missouri,  exempt  from  garnishment 
process,  and  such  debt  also  seems  to  come  within  the  exemption 
provisions  contained  in  section  490  of  the  Civil  Code  of  Ifansas 
and  section  157  of  the  Justices'  Code  of  Kansas,  exempting  certain 
earnings  of  the  debtor  from  the  enforced  payment  of  his  debts, 
such  debt  is  exempt  from  garnishment  process  in  Kansas.  \ 

The  judOTient  of  the  court  below  will  be  reversed,  and  cause 
remanded  for  further  proceedings. 

All  the  justices  concurring. 
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Wbight 

V. 
OhIOAOO,   BuBLINaTON  AND   QuiNOY  B.   Oo. 

(Admnee  Case,  Nebraska,    Fekrumry  17,  1886.) 

The  wages  for  sixty  days'  services  of  laborers,  mechanics,  or  clerks  who 
are  heads  of  families,  in  the  hands  of  those  by  whom  such  laborers,  mechan- 
ics, or  clerks  may  be  employed,  are  exempt  from  execution,  attachment,  or 
garnishment,  whether  the  employee  is  a  resident  of  the  State  or  not.  Such 
wages  are  absolutely  exempt. 

A  foreign  corporation  having  no  property  of  the  debtor  in  this  State,  nor 
owing  money  to  him  payable  therein,  is  not  subject  to  garnishment  in  this 
State. 

When  an  employer  is  garnished  for  wages  for  sixty  days'  services  of  a  la- 
borer, mechanic,  or  clerk  who  is  the  head  of  a  family,  he  should  state  the 
facts  in  his  answer,  showing  that  such  wages  are  exempt,  and  that  he  is  not 
liable  as  garnishee. 

Where  a  debt  was  contracted  in  Iowa,  the  parties  residing  there,  and  a 
creditor  of  the  debtor  not  subject  to  garnishment  in  that  State,  the  exemp- 
tion will  continue  in  this  State  in  case  an  action  is  brought  on  the  claim. 

Ebbob  from  Douglas  county. 
W,  J,  Connell  for  plaintiflf. 
Howa/rd  B,  Smith  for  defendant. 

Maxwbll,  0.  J. — This  action  was  brought  beiore  a  justice  of 
the  peace,  by  the  plaintiflf,  against  one  L.  N.  Kintz,  to  recover 
judgment  on  an  account  assigned  to  the  plaintiflf.  An 
aflSdavit  for  an  attachment  was  made  and  filled  upon 
the  ground  that  Kintz  was  a  non-resident  of  this  State, 
and  an  order  of  attachment  and  notice  of  garnishment  served  on 
the  defendant  The  defendant  thereupon  filed  an  answer  as  fol- 
lows : 

"  Now  comes  the  said  Chicago,  Burlington  &  Quincy  R.  Co., 
and  for  its  answer,  as  garnishee,  says: 

"  (1)  That  L.  N.  Kintz  had  due  him,  at  the  time  of  the  service 
of  the  garnishee  process  in  the  cause,  $60  as  wages  earned  in  its 
employ. 

"  (2)  That  said  garnishee  did  not  have,  at  or  after  the  service 
of  the  garnishee  process  upon  it  in  this  action,  any  other  property, 
money,  rights,  credits,  or  eflfects,  of  any  kind  or  nature  whatever, 
in  its  possession  or  under  its  control,  due  or  belonging  to  said  L. 
K.  Kintz,  defendant. 

<<  (3^  That  said  L.  N.  Kintz,  defendant,  was  hired  and  employed 
in,  ana  the  contract  for  said  hiring  and  employment  was  made  in. 
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tbe  State  of  Iowa ;  that  the  service  for  which  said  amount  is  dne 
was  performed  in  said  State,  and  it  was  agreed  between  the  parties 
hereto,  said  garnishee  and  said  defendant,  that  said  wages  should 
be  paid  in  said  State ;  that  there  has  been  no  demand  for  the  pay- 
ment of  the  said  amount  so  due,  made  in  the  State  of  Iowa  upon 
the  garnishee,  hj  said  defendant,  or  any  other  person. 

"  (4)  That  the  cause  of  action,  upon  which  this  suit  is  brought 
arose  in  the  State  of  Iowa. 

"  (5)  That  the  assignor,  Taylor  &  Oalef ,  under  a  pretended  as- 
signment from  whom  the  plaintiff  in  this  action  claims,  were,  at 
all  times  mentioned,  and  still  are,  residents  of  the  State  of  Iowa ; 
that  said  L.  N.  Kintz,  defendant,  was,  at  all  times  mentioned 
herein,  and  still  is,  a  married  man,  the  head  of  a  family,  and  a  resi- 
dent of  the  State  of  Iowa.  The  said  amount  so  due  as  aforesaid 
is  due  said  defendant  as  earnings  and  wages  for  his  personal  ser- 
vice performed  within  ninety  days  next  preceding  the  service  of 
garnishee  process  herein  ;  that  said  amount  is  not  more  than  sixty 
days'  wages  of  the  said  defendant  as  a  clerk  in  the  employ  of  the 
garnishee  ;  that,  under  the  laws  of  the  State  of  Iowa,  the  said  de- 
fendant is  entitled  to  the  said  amount  as  exempt  from  garnishment^ 
attachment,  and  execution ;  that  the  said  law  referred  to  is  as  fol- 
lows :  Section  3072,  Code  of  Iowa,  1873,  provided  that  any  debtor, 
a  resident  of  the  State  of  Iowa,  and  the  head  of  a  family,  mav 
hold  exempt  from  execution  the  following  [here  follows  a  specifi- 
cation of  articles  exempt].  Section  3074,  Code  of  Iowa,  1874,  is 
as  follows :  '  The  earnings  of  such  a  debtor,  for  his  personal  ser- 
vice, or  those  of  his  family,  at  any  time  within  ninety  days  next 
preceding  the  levy,  are  also  exempt  from  execution  or  attacnment.' 

"  (6)  And,  further  answering,  said  garnishee  says  that  it  is  ad- 
vised that  said  amount  is  exempt  to  said  defendant,  under  the  laws 
of  the  State  of  Nebraska. 

"(7)  And,  further  answering,  said  garnishee  says  that  it  is  a 
foreign  corporation  ;  that  it  is  not  a  corporation  existing  under  the 
laws  of  the  State  of  Nebraska ;  that  it  is  not  a  corporation  within 
the  county  where  the  action  is  brought ;  that  the  said  W.  J.  Dav- 
enport, upon  whom  garnishee  process  was  served  in  this  case,  has 
his  residence  in  Council  Bluffs,  Iowa ;  that  he  is  present  in  Ne- 
braska but  a  few  hours  each  day  ;  that  he  has  no  authority  to  pay 
.out  money  of  said  garnishee  defendant ;  that  the  garnishee  is  put 
to  great  trouble  ana  expense  in  answering  ffarnishee  process  in  the 
State  of  Nebraska,  for  the  reason  that  the  books  showing  the 
amount  due  its  employees  are  not  kept  in  the  State  of  Nebraska, 
but  in  the  State  of  Illinois,  and  its  paymaster  does  not  enter  the 
State  of  Nebraska,  and  has  no  agent  in  said  State  that  has  author- 
ity to  audit  claims  against  it,  or  to  pay  out  money  for  it. 

"  (8)  And,  further  answering,  garnishee  says  that  it  is  informed  » 
and  believes  that  the  pretended  assignment,  under  which  the  plain- 
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tiff  in  this  case  claims,  is  not  hona-^fidey  but  was  made  without  eon* 
sideration,  and  for  the  sole  purpose  of  evading  the  exemption  law 
of  the  State  of  Iowa,  and  tnat  said  Luther  R.  Wright  is  not  the 
real  party  in  interest  in  this  action,  but  that  the  said  Taylor  & 
Calef  are  the  real  party  in  interest  herein  ;  and  garnishee  alleges 
that  it  may  endanger  its  rights,  and  become  involved  in  expensive 
litigation  if  it  should  be  required  by  the  court  to  apply  said  amount 
into  court.  Wherefore  garnishee  prays  to  be  discharged  from 
further  liabilitv  herein." 

Tlie  plaintin  thereupon  moved  to  strike  from  the  answer  of  the 
garnishee  the  third,  fourth,  fifth,  sixth,  seventh,  and  eighth  para- 
graplis,  for  the  reason  that  the  matter  therein  contained  was  "  un- 
authorized and  voluntary,  and  forms  no  part  of  the  answer  of  a 
garnishee,"  etc.  The  motion  was  sustamed,  and  the  defendant 
ordered  to  pay  the  amount  of  $41  into  court,  to  apply  on  the 
judgment  to  be  recovered  by  the  plaintiff  against  Kintz.  After- 
wards judgment  was  rendered,  by  aefault,  in  favor  of  the  plaintiff, 
for  the  sum  of  $28.89,  and  $12.90  costs  of  suit,  and  an  order  was 
again  entered  that  the  defendant  "  pay  into  court  the  sum  of  $41 
of  the  amount  in  its  possession  belonging  to  said  defendant,  said 
sum  to  be  applied  in  satisfaction  of  the  above  judgment."  From 
this  order  tlie  defendant  took  the  case  on  error  to  the  district  court, 
where  the  order  of  the  justice  was  revereed.  The  cause  is  now 
brought  into  this  court  on  error,  to  reverse  the  judgment  of  the 
district  court.  The  amount  involved  in  this  case  is  not  large,  but 
the  questions  presented  are  quite  important ;  and,  as  they  have 
not  lieretof  ore  been  considered  by  this  court,  it  is  necessary  to  ex- 
amine the  decisions  relating  to  them. 

In  1869  the  legislature  passed  "An  act  to  exempt  laborers', 
mechanics',  and  clerks'  wages,  in  the  hands  of  employers,  from 
Act  of  LEois-  exemption,  attachment,  and  garnishee  process,"  which 
^SSfo  ExSS  act,  as  amended  in  1873,  is  as  follows  (Gen.  St.  715)  : 
Tioii.  "Section   1.  The  wages  of  laborers,  mechanics,  and 

clerks,  who  are  the  heads  of  families,  in  the  hands  of  those  by 
whom  such  laborers,  mechanics,  or  clerks  may  be  employed,  both 
before  and  after  sucli  wages  shall  be  due,  shall  be  exempt  from  the 
opemtion  of  attachment,  execution,  and  garnishee  process;  pro- 
vided that  not  more  than  sixty  days'  wages  shall  be  exempt ;  pro- 
vided, further,  that  nothing  in  this  act  snail  be  so  construed  as  to 
f)rotect  the  wages  of  persons  who  have  or  are  about  to  abscond,  or 
eave  the  State,  from  the  provisions  of  law  now  in  force  upon  that 
subject :  provided,  further,  that  nothing  in  this  act  shall  be  so  con-* 
strued  as  to  permit  the  attachment  of  sixty  days'  wages  in  the 
hands  of  the  employer."  This  act  is  now  in  force.  Oomp.  St. ; 
Code,  §  531a.  It  was  passed  as  an  independent  act,  and  not  as  an 
amendment  of  the  exemption  laws.  There  is  no  requirement, 
therefore,  that  the  debtor  shall  be  a  resident  of  the  State,  and,  vn* 
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less  we  find  from  other  provisions  that  it  was  the  intention  of  tlie 
legislature  to  limit  the  relief  to  residents  of  the  State,  it  must  be 
declared  applicable  to  any  head  of  a  family,  whether  a  resident  of 
the  State  or  not. 

A  question  similar  to  that  under  consideration  was  recently  be- 
fore the  supreme  court  of  Kansas  in  Missouri  Pac.  R.  Co.  v. 
Maltby,  8  Pac.  Bep.  235.  In  that  case  the  parties  were  authobitxis. 
residents  of  Missouri,  and  the  debt  was  contracted  there,  and,  by 
the  laws  of  that  State,  the  money  in  the  hands  of  the  garnishee 
was  exempt  from  garnishment,  and  was  also  exempt  in  Kansas. 
The  summons  was  served  on  the  debtor  in  Bourbon  county,  Kan- 
sas, and  the  notice  of  ^rnishment  on  the  railroad  company,  in  the 
same  county.  The  railroad  company  filed  an  answer,  claiming  it 
was  not  liable  as  garnishee,  and  tnat  the  court  had  no  jurisdiction 
over  it,  and  that  the  sum  due  from  it  to  the  debtor  was  exempt 
from  judicial  process.  The  justice,  however,  refused  to  act  upon 
this  answer.  Afterwards  the  creditor  brought  an  action  against 
the  debtor  and  railroad  companj,  to  recover  $116.40.  The  rail- 
road company  and  the  debtor  answered  separately,  each  claiming 
that  the  debt  due  from  the  railroad  company  was  exempt  from 
judicial  process ;  that  the  railroad  company  was  not  liable  to  be 

f garnished  for  the  same ;  and  that  the  railroad  company  was  not 
iable  in  the  action.  The  supreme  court  sustained  the  answer.  It 
is  said  (page  239) :  "  In  a  proceeding  in  garnishment,  where  all  the 
parties  are  non-residents  of  the  State  of  Kansas,  and  are  residents 
of  the  State  of  Missouri,  and  the  thing  attempted  to  be  attached 
by  the  garnishment  proceedings  is  a  debt  created  and  payable  in 
the  State  of  Missouri,  but  the  garnishee  does  business  and  is  liable 
to  be  garnished  in  this  State,  and  the  other  parties  come  tempora- 
rily into  Kansas,  and  while  in  Kansas  the  plaintiff,  who  is  a  credi- 
tor of  the  defendant,  who  is  a  creditor  of  the  garnishee,  com- 
mences an  action  in  Kansas  against  the  defendant,  and  serves  a 
garnishment  summons  upon  the  garnishee,  and  the  debt  of  the 
garnishee  to  the  defendant  is,  by  the  laws  of  the  State  of  Missouri, 
exempt  from  garnishment  process,  and  such  debt  also  seems  to 
come  within  the  exemption  provisions  contained  in  section  490  of 
the  Civil  Code  of  Kansas  and  section  157  of  the  Justices'  Code  of 
Kansas,  exempting  certain  earning  of  the  debtor  from  the  enforced 
payment  of  his  debts,  such  debt  is  exempt  from  garnishment  proc- 
ess in  Kansas.". 

In  Mineral  Point  R.  Co.  v,  Barron,  83  111.  366,  exemption  was 
claimed  under  the  following  provision  of  the  statute :  ^^  The  wages 
and  services  of  a  defendant,  being  the  head  of  a  family,  and  resid- 
ing with  the  same,  to  an  amount  not  exceeding  $25,  shall  be  ex- 
empt from  garnishment."  The  court  held  tnat  this  provision 
applied  to  non-residents  as  well  as  residents.  This  was  amrmed  in 
Chicago  &  A.  R.  Co.  v.  Ragland,  84  111.  875. 
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In  Low  V.  Stringham,  14  Wis.  241,  it  was  held  that  the  statu- 
tory provisions  relating  to  the  exemption  of  personal  property 
applied  to  persons  temporarily  sojourning  within  the  State  as  well 
as  to  permanent  residents.  It  is  said  (page  244) :  '^  It  would  be 
entirely  inconsistent  with  the  beneficent  intentions  of  the  statute, 
as  well  as  with  the  dignity  of  a  sovereign  State,  to  say  that  the 
temporary  sojounier,  or  even  the  stranger  within  our  gates,  was 
not  entitled  to  its  protection." 

In  Hill  V.  Loomis,  6  N.  H.  263,  it  was  held  that  certain  specific 

Property  w^  exempt  by  the  laws  of  that  State,  even  though  the 
ebtor  resided  in  another  State.  To  the  same  effect,  see  Sproul 
V.  McCoy,  26  Ohio  St.  677 ;  Haskill  v.  Andros,  4  Vt.  609 ;  Casey 
V.  Davis,  100  Mass.  124. 

A  few  cases  may  be  found  in  which  it  has  been  held  the  pro- 
ceedings in  cases  like  that  nnder  consideration  are  valid ;  but  they 
are  placed  upon  ground  that  we  cannot  approve.  While  the  ex- 
emption laws  of  a  State  have  no  extraterritorial  effect,  yet  they 
should  be  so  construed  as  to  give  them  effect.  The  statute  is 
remedial  in  its  nature,  and,  in  construing  remedial  statutes,  the 
well-known  rule,  as  stated  by  Blackstone.(l  Oomm.  87),  should  be 
applied,  viz.,  to  consider  the  old  law,  the  mischief,  and  the  remedy, 
and  to  so  construe  the  law  as  to  suppress  the  mischief  and  advance 
the  remedy.  Here  the  purpose  of  the  act  was  to  exempt  60  days' 
wages  of  the  head  of  a  family.  The  statute  is  based  upon  the  pre- 
sumption that  the  family  of  a  pereon  in  the  employ  of  another  is 
usually  dependent  on  such  person  for  support.  It  can  make  no 
difference,  therefore,  where  the  family  or  the  head  of  the  family 
resides,  as  such  wages  must  be  applied  to  the  purposes  for  which 
they  were  intended, — the  support  of  the  family,-— or  suffering 
would  be  the  result.  It  certainly  would  be  a  very  narrow  view  of 
the  law  to  limit  its  beneficent  provisions  to  residents  of  the  State. 
This  we  cannot  do,  but  hold  that  the  language  is  general  in  its 
application,  and  that  60  days'  wages  are  exempt,  in  favor  of  the 
head  of  a  family,  in  all  cases,  no  matter  where  they  reside. 

2.  It  is  alleged,  in  substance,  in  that  pai*t  of  the  answer  that  was 
stricken  out,  that  the  defendant  is  a  foreign  corporation ;  that  it  is 
not  a  corporation  doing  business  in  this  State ;  and  that  it  has  no 
agent  here  except  W.  d.  Davenport,  npon  whom  garnishee  process 
was  served,  whose  residence  is  Council  Bluffs,  Iowa,  but  who  is 
present  in  this  State  for  a  few  honrs  each  day,  etc.  The  rule  is 
well  settled  that  process  of  garnishment,  served  upon  a  non-resi- 
dent of  the  State,  bnt  temporarily  within  it,  is  not  effectual  as  an 
attachment.  The  reason  is  that  property  in  the  State,  in  the 
hands  of  non-residents,  and  debts  due  from  them,  are  not  within 
the  jurisdiction  of  the  court,  and  therefore  the  court  cannot  act 
npon  the  property  or  debt  in  the  hands  of  such  garnishee  (Oreen 
V,  Farmers',  etc.,  Bank,  25  Conn.  452 ;  Casey  v.  Davis,  100  Mass. 
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124 ;  Sawyer  v.  Thompson,  24  N.  H.  510) ;  that  is,  if  it  appeai-s 
that  the  garnishee  has  no  money  or  property  of  the  principal 
debtor  in  the  State,  or  that  there  is  no  money  due  him  to  be  paid 
therein,  he  will  not  be  chargeable  as  garnishee.  Lawrence  v. 
Smith,  45  N.  H.  533 ;  Nye  v.  Liscombe,  21  Pick.  263 ;  Tingley 
V.  Bateman,  10  Mass.  343 ;  Jones  v.  Winchester,  6  N.  H.  497 ; 
Mathews  v.  Smith,  13  Neb.  190 ;  s.  c,  12  N.  W.  Rep.  821 ;  Dan- 
f orth  V.  Penny,  3  Mete.  864 ;  Gold  v.  Housatonic  R.  Co.,  1  Gray, 
424.     The  defendant,  therefore,  is  not  liable  on  that  ground. 

3.  The  ri^t  of  the  railroad  company  to  plead  the  exemption. 
In  Missouri  rac.  R.  Co.  v.  Maltby,  8  Pac.  Kep.  235,  it  was  held 
that  the  garnishee  may  interpose  the  exemption,  as  well  as  the 
debtor  himself.  Mull  v.  Jones,  33  Kan.  112;  s.  c,  5  Pac.  Rep. 
388.  This  is  according  to  the  established  rule  that  the  garnishee 
must  disclose  every  fact  which  would  have  prevented  a  ludgment 
against  him.  Drake,  Attachm.  §  630,  and  cases  cited.  As  60 
days'  wages  are  absolutely  exempt  in  favor  of  the  heads  of  fam- 
ilies, it  is  the  duty  of  any  employer,  when  summoned  as  garnishee, 
to  state  that  the  debtor  is  the  head  of  a  family,  and  that  the 
amount  owing  to  said  debtor — stating  it — ^is  for  wages  earned 
within  60  days.  This,  if  true^  is  a  complete  defence  to  the  gar- 
nishment proceedings. 

The  judgment  of  the  district  court  is  affirmed. 

Qarnishmenti  Service  on  Railroad  Companiesi — To  make  a  valid  gamish- 
ment  of  a  railroad  company  under  the  proviso  to  section  2521  Revised  Stat- 
utes of  Missouri,  1879,  the  notice  must  be  delivered  to  ^'the  nearest  station 
or  freight  agent"  of  the  company,  and  the  officer^s  return  must  so  describe 
the  person  to  whom  it  is  delivered.  A  return  describing  him  aa  the  '^  near- 
est agent"  is  insufficient.    Haley  f>.  Hannibal  &  St.  Jo.  R.  Co.,  80  Mo.  112. 

See,  generally.  South  Carolina  R.  Co.  9.  Sav.  Inst.,  12  Am.  &  Eng.  R.  R. 
Cas.  432;  In  Bradner,  12  lb.  702;  Shenandoah  Y.  R.  Co.  v.  Griffith,  18  lb. 
120;  Phelps  17.  Atchison,  etc.,  R  Co.,  13  lb.  657;  Mettar  v.  Framingham, 
etc.,  R.  Co.,  181b.  657;  Burlington,  etc.,  R.  Co.  v,  Thompson,  16  lb.  400; 
Kaiser  v.  Seaton,  14  lb.  405;  Bates  v.  Chicago,  etc.,  R.  Co.,  14  lb.  700;  Bu- 
chanan Co.  Bank  e.  Cedar  Rapids,  et&,  B.  Co.,  20  lb.  417. 
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Wabnbb 

V. 

Western  North  Oaroliha  B.  Oo. 

^Advance  (km^  North  CaroUna.    1886.) 

Where  the  court  intimated  that  the  comphdnt  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  the  plaintiff  asked  leave  to  amend,  which 
was  granted  on  condition  that  the  plaintiff  pay  cost  and  consent  to  a  con- 
tinuance, which  conditions  were  declined  by  the  plaintiff,  who  took  a  non- 
suit and  appealed,  it  was  held  that  the  appeal  would  lie. 

A  railroad  company  is  bound  to  exercise  reasonable  care  in  seeing  that  the 
machines  it  furnishes  to  its  serrants  are  suitable  and  safe ;  and  if  it  fails  to  do 
this,  and  one  of  its  servants  is  injured,  without  fault  on  his  part,  the  rail- 
road is  liable. 

If  the  railroad  is  negligent  in  this  respect,  it  is  charged  in  law  with  notice 
of  the  unfitness  of  the  machine,  and  cannot  take  advantage  of  its  own 
wrong  and  set  up  as  a  defence  to  an  action  for  such  injury  that  it  did  not 
have  notice  of  the  defect  in  its  machine. 

Where,  in  an  action  for  damages  for  an  injury  caused  by  fumishinc  a  ser- 
vant with  defective  machinery,  the  complaint  alleges  that  the  defendant 
carelessly  and  negliffently  furnished  a  defective  machine,  in  the  furnishing 
of  which  the  law  holds  the  defendant  to  care  and  diligence,  the  le^  imph- 
cation  is  that  the  defendant  knew,  or  by  reasonable  diligence  might  have 
known,  of  the  defect. 

It  is  unnecessary  to  formally  allege  notice  of  such  defect  in  the  complaint, 
when  facts  are  stated  from  which  the  law  will  imply  notice. 

A  defective  statement  of  a  cause  of  action  is  aided  if  the  defendant  an- 
swer to  the  merit,  and  go  to  trial  before  pointing  out  the  defect. 

In  an  action  by  an  administrator  under  the  statute,  for  damages  for  negli- 
gently causing  the  death  of  his  intestate,  the  complaint  need  not  allege  that 
the  intestate  left  next  of  kin. 

There  is  a  presumption  that  every  intestate  leaves  next  of  kin,  and  the 
party  who  wishes  to  negative  the  presumption  must  aver  and  prove  it. 

In  actions  under  the  statute,  for  damages  for  negligently  causing  the  death 
of  the  intestate,  if  there  be  no  next  of  kin  who  are  entitled  to  the  recovery 
under  the  statute  of  distributions,  the  recovery  goes  to  the  University. 

OivTL  action,  tried  before  Montgomery,  Judge,  and  a  jury,  at 
November  Term,  1885,  of  the  Superior  Court  of  Rowan  county. 

The  plaintiff,  suing  as  administrator  of  Carrington  0.  Warner, 
deceased,  brings  this  action  to  recover  damages  from  the  defend- 
ant for  injuries  sustained  by  his  intestate,  occasioned  by  the  alleged 
carelessness  and  negligence  of  the  defendant,  in  placing  the  in- 
testate, who  was  in  nis  lifetime,  and  at  the  time  of  the  accident 
mentioned,  in  its  employ  as  engineman,  in  charge  of  an  unsafe, 
defective,  and  insecure  locomotive  on  its  road,  whi3i  locomotive,  by 
reason  of  such  carelessness  and  negligence,  exploded,  and  instantly 
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the  intestate  was  killed  by  the  explosion,  without  negligence  or 
lack  of  due  care  on  his  part. 

The  following  is  a  copy  of  so  much  of  the  complaint  as  it  is  ma^ 
terial  to  set  form  here : 

II.  That  the  plaintifPs  intestate,  on  the  seventeenth  day  of  July, 
1884,  at  the  time  of  the  committing  of  the  injuries  hereinafter 
mentioned,  was  in  the  employment  of  the  defendant,  as  engineer, 
upon  a  locomotive  engine,  the  property  of  the  defendant,  driven 
by  steam  upon  its  said  road ;  and  that  it  was  the  duty  of  the  de- 
fendant to  provide  a  good,  safe,  and  secure  locomotive,  with  good, 
Bafe,  and  secure  machinery  and  apparatus. 

III.  That  the  defendant,  not  regarding  its  duty,  conducted  itself 
so  carelessly,  negligently,  and  unskilfully  in  this  behalf  that  it  pro- 
vided and  used  an  unsafe,  defective,  and  insecure  locomotive. 

rV.  That  for  want  of  due  care  and  attention  to  its  duty  in  that 
behalf,  on  the  day  last  aforesaid,  and  in  said  State,  and  at  or  near 
the  foot  of  the  Balsam  Mountains  on  the  defendant's  roadbed,  and 
while  the  said  locomotive  was  in  the  use  and  service  of  said  de- 
fendant upon  its  said  railroad,  and  while  the  plaintiff's  intestate 
was  working  upon  the  same,  in  the  capacity  aforesaid,  for  the  de- 
fendant, the  boiler  connected  with  the  engine  of  said  locomotive, 
by  reason  of  unsafeness,  defectiveness,  and  insecurity  thereof,  ex- 
ploded, in  consequence  whereof  the  plaintiff's  intestate  was  then 
and  there  instantly  killed,  and  without  any  negligence  or  want  of 
care  on  the  part  of  plaintiff's  intestate. 

The  parts  of  the  answer  material  here  are  as  follows : 

III.  jDefendant  denies  allegation  No.  III. 

lY.  Defendant  admits  that  the  deceased  was  killed  by  the  ex- 

Slosion  of  a  boiler,  but  denies  that  ^^  it  was  by  reason  of  unsafeness, 
efectiveness,  and  insecurity  of  the  engine  or  boiler,  or  defendant's 
negligence." 

For  a  further  defence,  the  defendant  says : 

1.  Defendant  says  that  the  engine,  the  boiler  of  which  exploded, 
had  recently  been  inspected  and  put  in  good  repair  by  the  defend- 
ant, as  it  is  informed  and  believes. 

2.  That  it  is  informed  and  believes  that  if  there  was  any  defect 
in  the  engine,  or  it  was  in  unsafe  condition,  it  became  so  after 
the  inspection,  without  the  knowledge  thereof  coming  to  this  de- 
fendant. 

8.  That  it  is  informed  and  believes  that  there  was  unskilful 
management  of  the  engine  on  the  part  of  the  deceased,  and  that 
he  permitted  some  of  its  machinery  to  be  tampered  with,  or  al- 
tered, and  this  contributed  to  the  accident. 

4.  That  the  machinery  of  the  en^e  was  altered  or  changed,  or 
tampered  with  by  some  person  while  in  charge  of  the  deceased, 
whereby  the  acciaent  occurred,  and  that  no  report  thereof  was  made 
by  the  deceased  as  engineer  to  this  defendant. 
25  A.  &  B.  R.  Gas.— 38 
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5.  That  if  therQ  was  any  defect  in  the  engine,  or  nnBafenes8,'the 
deceased  knew,  or  ought  by  reasonable  care  to  have  known  it,  and 
it  was  his  duty  to  have  reported  it. 

6.  That  if  the  accident  occurred  by  the  negligence  of  defend- 
ant's servants,  they  were  the  fellow-servants  oi  the  deceased. 

The  following  is  a  copy  of  the  case  settled  upon  appeal : 

After  the  evidence  closed,  defendant's  counsel  stated  that  he 
should  ask  the  court  to  tell  the  jury  that  there  was  not  sufficient 
evidence  to  so  to  the  jury  to  prove  any  knowledge  on  the  part  of 
defendant  of  any  defect  in  the  engine;  that  an  advanced  syllabus 
published  in  the  papers  showed  this  to  be  the  proper  practice,  to 
make  the  objection  when  the  evidence  closed. 

The  court,  previous  to  the  introduction  of  any  evidence,  framed 
such  issues  as  in  the  opinion  of  the  court  arose  on  the  pleadings,  as 
the  plaintiff  and  defendant  had  disaei'eed  upon  the  issues.  At  the 
opening  of  the  plaintiffs  argument  (the  plaintiff  having  the  open- 
ing), the  court  stated  to  the  counsel  that  the  court  desired  to  hear 
him  upon  the  point  as  to  whether  or  not  it  was  necessary  to  state 
in  the  complaint  "  that  the  defendant  had  knowledge  of,  or  by 
reasonable  diligence  or  care  might  have  known  of,  the  defective- 
ness and  unsoundness  of  the  engine." 

Plaintiffs  counsel  concluded  his  argument  upon  the  law  and 
facts,  when  defendant's  counsel  made  the  following  points : 

1.  That  the  complaint  did  not  allege  that  the  defendant  knew  of 
the  defectiveness  of  the  engine,  or  might  by  reasonable  diligence 
have  known  it. 

2.  It  did  not  aver  that  plaintiffs  intestate  did  not  know  it. 

3.  It  did  not  allege  that  plaintiffs  intestate  left  any  next  of 
kin. 

4.  That  there  was  not  sufficient  evidence  to  goto  the  jury  of  the 
knowledge  of  defendant  that  the  engine  was  defective,  and  moved 
to  dismiss  on  the  first  three  grounds,  and  asked,  if  the  case  should 

fo  to  the  jury,  the  court  to  charge  that  there  was  no  evidence  of 
nowledge  on  the  part  of  defendant. 

To  this  the  court  replied :  "  In  the  opinion  of  the  court  there  is 
evidence  to  go  to  the  jury,  but  the  court  thinks  the  complaint  is 
defective,  ft  ought  to  allege  that  the  intestate  of  plaintiff  left 
next  of  kin  among  whom  the  recovery  could  be  distributed,  and 
the  complaint  ought  to  allege  that  the  defendant  knew,  or  by 
reasonable  diligence  might  have  known,  of  the  defectiveness  and 
unsoundness  of  the  engine.  That  an  issue  of  this  fact  ought  to  be 
submitted  to  the  jury,  but  the  court  could  not  submit  issues  when 
there  were  no  allegations  to  raise  them." 

The  plaintiff  proposed  to  amend.  The  court  said  he  could  do  so 
upon  the  payment  of  the  costs. 

The  plaintiff  asked  if  the  costs  were  paid  and  the  amendments 
made,  could  the  trial  proceed. 
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The  defendant's  counsel  objected ;  that  thej  relied  on  the  points 
they  had  made  and  would  be  taken  by  surprise. 

The  court  stated  the  plaintiff  could  amend  as  a  matter  of  right 
before  answer,  and  the  courts  generally  allowed  amendments  be- 
fore trial,  but  after  the  trial  was  commenced,  the  court  thought  that 
material  amendments  should  be  allowed  upon  terms.  In  mis  case 
the  court  would  not  dismiss.  The  plaintiff  could  amend*  on  the 
payment  of  costs,  and  as  the  defendant  objects  to  the  trial  pro- 
ceeding on  the  ground  of  surprise,  a  mistrial  would  be  had. 

The  plaintiff  replied :  "  We  have  confidence  in  our  complaint, 
and  upon  these  intimations  of  your  Honor  we  will  take  a  nonsuit 
and  appeal."  ' 

The  plaintiff  submitted  to  a  judgment  of  nonsuit  and  appealed 
to  this  court. 

Theo.  F.  Klutz  {Kerr  Orodge  and  J,  M.  Clement  with  him  on 
brief)  for  plaintiff. 

CJiaa.  Price  {D.  Schench  with  him  on  brief)  for  defendant. 

Mesbimon,  J  (after  stating  the  facts). — (1)  The  objection  taken 
on  the  argument  here,  that  an  appeal  did  not  lie  from  the  refusal 
of  the  court  to  allow  an  amendment  of  the  complaint  ^^^^^^ 
without  the  payment  of  costs,  is  groundless.  The  ap-  jodomknt  of 
peal  was  not  taken  from  the  order  denying  the  motion  ™"  *^^^' 
to  amend.  When  the  court  suggested  that  the  complaint  was  de- 
fective, the  plaintiff,  as  a  cautionary  step,  asked  leave  to  amend. 
The  court  onered  to  grant  leave  on  terms  that  the  plaintiff  de- 
clined to  submit  to,  having  confidence  in  the  sufiiciency  of  the 
oom plaint,  and  in  effect,  if  not  in  terms,  he  insisted  that  it  was 
sufficient.  The  court  intimated  plainly  that  it  was  not,  and  the 
plaintiff,  in  deference  to  that  opinion,  submitted  to  a  judgment 
of  nonsuit  and  appealed.  This  appears  substantially  from  the 
statement  of  the  case  upon  appeal,  and  in  the  record  of  the  judg- 
ment it  is  expressly  stated  that  the  court  being  of  opinion  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, the  plaintiff,  in  deference  to  that  opinion,  submitted  to  a 
judgment  of  nonsuit.  It  is  obvious  that  an  appeal  lay  from  such  a 
judgment.    Hedrick  v.  Pratt,  cmte^  101. 

(2)  The  court  held  that  the  complaint  was  fatally  defective,  in 
that  it  did  not  contain  an  allegation  to  the  effect  '^  that  YAusiirt  of 
the  defendant  knew,  or  by  reasonable  diligence  might  S^ISSSr"  of 
have  known,  of  the  defectiveness  and  unsoundness  of  kmowudok  of 
the  engine."  tosourd  B»oniB 

If  it  be  granted  that  such  allegation  was  necessary  in  a  case  like 
this,  we  are  of  opinion  that  it  was  made  in  substance  and  effect 
in  the  third  paragraph  of  the  complaint,  which  alleges  '^  that  the 
defendant,  not  regarding  its  duty,  conducted  itself  so  carelessly, 
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negligently,  and  unskilfully  in  this  behalf  that  it   provided  and 
used  an  unsafe,  defective,  and  insecure  locomotive." 

The  defendant,  in  placing  locomotive  engines  upon  its  i*aiIroad 
for  practical  use,  was  bound  to  exercise  at  least  reasonable  care, 
caution,  and  diligence  in  seeing  that  they  were  suitable  and  safe. 
Hence,  if  it  failed  in  this  respect,  and  as  a  consequence  an  accident 
happened,  whereby  another  was  injured  without  fault  on  his  part, 
it  became  liable  to  the  party  so  injured  in  damages.  If  the  de- 
fendant was  not  so  careful,  cautious,  and  diligent,  but,  on  the  other 
hand,  was  in  such  respect  careless,  incautious,  and  negligent,  it  was 
thereby  in  law  charged  with  notice  of  the  unfitness,  defectiveness, 
and  unsafe  condition  of  the  engine.  The  law  does  not  allow  a 
party  chargeable  with  negligence  to  take  advantage  of  his  own 
wrong,  and  say  in  his  defence  that  he  did  not  have  notice  of  the 
unfitness  and  defects  of  his  dangerous  engine  or  other  machinerv. 
In  such  case,  if  he  had  been  careful  and  diligent,  then  he  would 
have  had  notice  of  such  defects  and  remedied  them,  and  thus 
avoided  accident  and  injury  to  others,  occasioned  thereby.  "When, 
in  cases  like  this,  it  is  alleged  that  a  partv  has  been  careless  and 
negligent  in  respect  to  a  matter  wherein  he  is  bound  to  cai-e  and 
dili^nce,  the  necessary  and  legal  implication  is  that  he  knew,  or 
might,  by  reasonable  diligence,  have  known,  of  the  material  de> 
fects  and  imperfections  tnat  gave  rise  to  the  injury  complained 
of.  So  that  if  the  allegation  of  negligence  shonld  be  proved  on 
the  trial  in  this  and  like  cases,  sufficient  notice  of  such  defects 
would  be  proven.  It  is  unnecessary  to  formally  allege  notice, 
when  the  law  implies  the  same  from  the  circumstances  and  condi- 
tions necessarily  attending  the  matter  alleged. 

The  allegation  of  notice  of  the  alleged  defectiveness  of  the  en- 
gine in  the  complaint  was  therefore  sumcient. 

There  may  be  peculiar  cases,  and  classes  of  cases,  in  which  it  is 
necessary  specially  to  allege  notice  of  defects  that  underlie  and 
are  essential  to  create  the  cause  of  action,  but  clearly  this  is  not 
one  of  them. 

But  we  may  add  that,  if  in  alleging  the  cause  of  action  in  this 
case,  a  more  formal  and  distinct  allegation  of  such  notice  ought  to 
have  been  made,  the  defendant  waived  all  objection  on  that  ac- 
count by  answering  the  complaint  upon  the  merits  and  going  to 
trial.  Iji  any  possible  view  of  the  matter,  the  most  that  can  be 
said  is,  that  a  cause  of  action  was  defectively  stated  in  the  com- 
plaint. The  matter  of  notice  omitted,  as  supposed,  was  only  inci- 
aental  to  a  principal  material  allegation — that  of  negligence — and 
might  be  waived,  and  any  objection  in  that  respect  ought  to  have 
been  taken  in  apt  time  by  demurrer.  It  seems  to  us  manifest  that 
if  such  objection  could  have  been  raised  at  all  (and  we  have  seen 
it  could  not),  it  was  waived  by  the  answer.    Garret  v.  Trotter,  65 
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N.  0.  430 ;  Johnson  v.  Finch,  93  K  0.  205  ;  Haktead  v.  Mul- 
len, Id.  252. 

(3)  The  court  held  also  that  the  complaint  ought  to  have  al- 
leged that  the  intestate  of  the  plaintiff  leit  surviving  him  next  of 
kin.  In  this  we  think  there  is  error,  first  because  the  NBCKasrrr  for 
statute  gives  the  action  and  authorizes  the  recovery  of  iS^iS°"  of 
damages  in  any  event,  if  the  liability  of  the  defendant  ""»<>»  km- 
shall  be  established ;  and,  secondly,  even  if  this  were  not  so,  the 
omission  of  the  allegation  was  waived  by  the  defendant's  answer 
upon  the  merits. 

In  respect  to  the  dam^es  that  may  be  recovered  in  this  and  like 
actions  the  statute  (the  Code,  §  1500^  provides  that  "  the  amount 
recovered  in  such  action  is  not  liable  to  be  applied  as  assets,  in 
payment  of  debts  or  legacies,  but  shall  be  disposed  of  as  provided 
m  this  chapter  (ch.  33,  entitled  Executors  and  Administrators)  for 
the  distribution  of  personal  property  in  cases  of  intestacy-?' 

It  is  plainly  observable  that  no  particular  person  or  class  of  per- 
sons, whether  of  the  next  of  kin  or  not,  are  designated  by  the 
statute  to  take.  The  language  is  broad  and  compreliensive,  limit- 
ed only  by  the  provision  of  the  chapter  referred  to,  in  respect  to 
the  distribution  of  personal  property,  and  excluding  creditors  and 
legatees.  The  damages,  when  recovered,  are  to  be,  not  simply  dis- 
tributed, but  disposed  of  as  that  chapter  prescribes ;  and  it  distinctly 
provides  (the  Code,  §  1478),  first,  for  the  distribution  of  the  personal 
estate  to  the  widow  and  children  of  the  intestate,  if  there  be  such ; 
and  if  there  be  none,  nor  the  representative  of  children,  then,  gen- 
erally, to  the  next  of.  kin  in  regular  succession.  The  fourth  para- 
graph of  the  section  last  cited  provides  that  ''  if  there  be  neither 
widow  nor  children,  nor  any  legal  representative  of  the  children, 
the  estate  shall  be  distributed  equally  to  every  of  the  next  of  kin 
of  the  intestate,  who  are  in  equal  degree,  and  those  who  legally 
represent  them."  This  provision  is  plain  arid  unmistakable,  noth- 
ing is  left  to  construction  or  conjecture.  The  presumption  is  that 
the  legislature  was  advertent  to  all  the  provisions  of  the  chapter 
of  which  §  1500  cited  is  a  part,  and  understood  their  legal  effect. 

Thus,  it  appears  that  the  widow  and  children  take  first,  but  this 
is  not  more  certain  than  that  the  succeeding  next  of  kin  take  in  the 
order  prescribed.  There  is  nothing  in  the  terms  of  the  phovmioot  of 
statute,  nor  is  there  any  reasonable  implication  arising  J1«S^s--com- 
from  it,  that  warrants  the  exclusion  of  any  of  them.  S  SiSSa^BimS 
seems  that  its  purpose  is  to  give  the  action  for  the  re-  "^'''™»- 
covery  of  damages  in  the  case  provided,  without  reference  to  who 
may  become  the  beneficiaries,  excluding  creditors  and  legatees. 
This  view  is  strengthened  by  the  fact  that  while  the  statute  giving 
the  action  is  in  some  material  respects  substantially  like  a  similar 
English  statute,  and  similar  statutes  in  other  States  of  the  Union, 
in  respect  to  the  disposition  of  the  damages  when  recovered,  it  is 
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unlike  most,  if  not  all,  of  them.  They  generally  provide  for  desig- 
nated classes,  as  the  wife  and  children,  and  the  measure  of  damages 
is  made  to  depend  in  some  States  npon  who  takes  the  benefit  of 
the  same.  In  this  State  it  is  otherwise.  The  measure  of  damages 
is  not  determined  by  such  consideration.  It  is  expressly  provided 
that  the  plaintiff  may  ^'  recover  such  damages  as  are  a  fair  and  just 
compensation  for  the  pecuniary  injury  resulting  from  such  death." 
Injury  to  whom?  Plainly  such  persons  as  the  statute  designates, 
and  not  to  one  class  of  them  more  than  another.  Kesler  v.  Smith, 
66  N.  C.  154 ;  Burton  v.  The  Railroad  Co.,  82  N.  0.  504. 

Nothing  appearing  to  the  contrary,  the  presumption  was  that  the 
intestate  left  next  of  kin  surviving  him,  and  whoever  insisted  upon 
the  contrary  was  bound  to  aver  and  prove  the  fact.  University  v. 
Harrison,  90  N.  C.  385 ;  Harvev  v.  Thornton,  14  111.  217 ;  Law- 
son  on  Presumptive  Ev.  198.  And  as  the  next  of  kin,  generally 
in  the  order  prescribed,  would  take  the  damages  recoverable,  it  was 
for  this  reason  not  necessary  to  allege  that  the  intestate  had  next  of 
kin.  If  he  had  not,  and  this  fact  could  avail  the  defendant,  it 
should  have  pleaded  and  proven  it  as  matter  of  defence. 

But  if  this  were  not  so,  the  statute  makes  still  further  provision 
for  the  disposition  of  the  damages  when  recovered. 
DAXAass  R»-  The  Code,  §  1500,  which  is  a  part  of  the  same  chapter 
cEiPT  OF.  BT  cited  above,  prescribes  that  "  all  sums  of  money  or 
"^"**"^'  other  estate  of  whatever  kind,"  etc.,  shall,  if  not  claimed 
as  therein  indicated  within  ten  years,  go  absolutely  to  the  Uni- 
versity. 

We  are  unable  to  see  anything  in  the  terms  or  purpose  of  the 
statute  that  warrants  such  interpretation  of  it  as  would  exclude  the 
University  from  taking  the  daniages  recovered  in  the  absence  of 
next  of  kin.  The  statute  (the  Code,  §  1498),  in  broad  and  com- 
prehensive terms,  gives  the  action  ;  §  1499  prescribes,  in  terms  quite 
as  comprehensive,  that  the  damages  recoverable  shall  be  such  ^'  a& 
are  a  fair  and  just  compensation  for  the  pecuniary  injury  resulting 
from  such  death,"  and  §  1500  prescribes  that  such  damages  shall 
not  be  applied  as  assets  in  the  payment  of  debts  or  legacies,  but 
shall  be  disposed  of  as  provided  in  this  chapter,  for  the  distribution 
of  personal  property,  in  case  of  intestacy."  It  is  observable  that 
the  damages  are  not  simply  to  be  disposed  of  as  provided  in  thi& 
chapter  for  the  distribution  of  personal  property,  but  as  "  in  case 
of  intestacy."  These  latter  words  are  significant  as  tending  to  show 
a  definite  purpose  to  make  a  complete  disposition  in  any  case  of  the 
damages.  As  we  have  seen,  in  case  of  intestacy,  the  personal  prop- 
erty of  the  intestate  is  to  be  distributed,  firet,  to  the  widow  and 
children  ;  if  there  be  none,  the  representative  of  children  ;  then  to 
the  succeeding  next  of  kin  generally ;  and  if  the  classes  thus  en- 
titled do  not  claim  it  in  the  way  and  within  the  time  prescribed^ 
it  is  just  as  certainly  to  be  disposed  of  to  the  University. 
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It  18  said  that  the  purpose  of  actions  like  this  is  to  provide  for 
the  widow  and  children  of  the  intestate,  and  this  is  no  doubt  true ; 
but  it  is  likewise  just  as  true  and  certain — the  provision  ^^ 
is  plain — that  their  further  purpose  is  to  provide  for  the  act^ whom 
the  next  succeeding  next  of  km,  who  in  many  cases 
have  very  little  natural  claim  upon  the  intestate.  The  purpose  of 
such  actions  reaches  certainlv  beyond  the  claim  of  those  who  are 
first  entitled  to  the  benefit  of  the  labor  and  efforts  of  the  intestate. 
It  seems  to  have  been  part  of  the  purpose  of  the  statute  giving  the 
action  and  disposing  of  the  damages  recoverable  in  it,  to  give  the 
latter  to  the  tfniversity  in  case  oi  the  possible  absence  of  next  of 
kin.  It  has  for  a  long  period  been  the  settled  policy  of  the  State 
to  dispose  of  unclaimied  property  in  the  hands  of  executors  and  ad- 
ministratoi*s  to  the  University,  and  a  like  disposition  is  made  of 
damages  in  actions  like  the  present. 

So  that,  in  any  case,  the  statute  directs  a  disposition  of  the  dam- 
ages that  may  be  recovered  from  the  defendant  in  this  action.  It 
cannot,  therefore,  concern  it  to  inquire  who  shall  be  entitled  to 
take  benefit  of  the  same.  It  has  no  right  or  interest  in  that  re- 
spect. Hence,  it  was  not  only  not  necessary,  but  it  would  have 
been  improper,  to  allege  in  the  complaint  that  there  were  next  of 
kin  of  the  intestate.  Any  issue  raised  in  such  respect  would  have 
been  beside  the  case,  immaterial  and  improper. 

There  are  cases  in  other  States  in  which  it  has  been  held  that 
it  must  be  alleged  in  the  complaint  that  there  are  persons  desig- 
nated by  the  statute  who  can  tate  the  damages  when  recovered ;  but 
in  those  States  the  statute  designated  particular  classes  of  persons 
to  take,  as  the  widow  and  children,  or  the  father  or  mother,  fn 
such  cases  it  might  be  very  proper  to  require  such  allegation,  be- 
cause, in  the  absence  of  persons  to  take,  tne  action  would  not  lie. 
These  decisions,  however,  are  not  uniform.  In  some  States,  as  in 
Virginia,  it  has  been  held  that  such  allegation  was  not  necessary. 
Railroad  Co.  v.  Whitman's  Adm'r,  29  Grat.  431 ;  Matthews  v. 
"Warner,  Id.  570.  In  Indiana  it  has  been  held  otherwise.  Stewart 
V.  Railroad  Co.,  21  Am.  &  Eng.  R.  R.  Cas.  209 ;  Pierce  on  Rail- 
roads, 392. 

There  is  error,  and,  to  the  end  that  further  proceedings  may  be 
had  in  the  action  according  to  law,  let  this  opinion  be  certified  to 
the  Superior  Court.    It  is  so  ordered. 

Error.    Reversed. 

See  Crane  v.  Mo.  Pac.  R.  Co.,  and  notepoit. 
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Oranb 

Missouri  Paoifio  R  Co. 

{AduHxnce  OoMy  Mmouri.    January  26,  1886.) 

The  petition  in  an  action  by  a  servant  for  damages  for  an  injury  received 
through  neglect  of  master  in  furnishing  defective  appliances  (here  a  Baldwin 
locomotive  car  with  defective  draw-heads)  need  not  aver  absence  of  knowl- 
edge or  means  of  knowledfi^e  of  the  defect  on  the  part  of  plaintiff. 

An  allegation  in  the  petition  that  the  injury  was  causea  by  the  negligence 
of  the  master  in  failing  to  provide  safe  appliances,  and  stating  particulars  of 
the  defect,  is  equivalent  to  a  specific  allegation  that  the  master  knew  or 
might  have  known  of  the  defect. 

Evidence  of  notoriety  of  the  defect  in  the  particular  appliance  by  which 
the  injury  was  caused  is  proper  in  establishing  notice  or  knowledge  on  the 
part  of  the  master. 

Appeal  from  the  Pettis  County  Circnit  Conrt.     Affirmed. 
W,  8.  Shirk  and  Thomas  O.  PorUa^  with  Thomas  J.  Portis^ 
for  appellant. 

TF.  W.  8,  8ru>ddy  for  respondent. 

NoBTON,  J. — This  canse  is  before  ns  on  defendant's  appeal 
PACTs-PLAn.-  from  a  judgment  rendered  for  plaintiff  by  the  C&cuit 
TIFF'S  F«TmoH.  CoDft  of  Pettis  County.     And  as  the  first  and  princi- 

Eal  point  presented  is  as  to  the  sufficiency  of  the  petition,  it  is 
ere  inserted,  and,  omitting  the  formal  part  of  it,  it  is  as  follows  : 

''  Plaintiff,  for  camse  of  action  against  the  said  defendant,  states 
that  on  the  said  17th  day  of  November,  1879,  he  was  in  the  employ 
of  defendant  in  its  yards  at  Sedalia,  in  said  county  and  State.  The 
duties  of  his  employment  were  to  ride  cars,  catch  them  up,  couple 
them,  etc.,  when  trains  arrived  at  said  yards. 

"  That  on  the  said  17th  day  of  November,  1879,  in  the  morning, 
while  making  up  a  freight  train,  and  without  any  fault  or  negli- 
gence on  his  part,  in  attempting  to  couple  together  two  cars  in 
making  up  saia  train,  his  arm  was  caught  in  the  coupling  appara- 
tus and  between  the  said  two  cars,  whereby  the  elbow  was  crushed 
and  injured,  the  ulna  broken,  the  flesh  and  muscles  of  said  arm 
mangled  and  bruised,  causing  him  great  pain  and  agony  and  most 
excruciating  suffering  for  several  months,  causing  paralysis  of  said 
arm,  and  permanently  disabling  the  same,  so  that  he  is  now  and 
ever  will  be  unable  to  use  said  arm  and  was  and  is  thereby  com- 
pelled to  abandon  forever  his  ordinary  avocations. 

^'  Plaintiff  states  that  the  cause  of  the  injury  aforesaid  was  the 
carelessness  and  negligence  of  the  said  defendant  in  failing,  neglect* 
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ing,  and  refusing  to  provide  plaintiff  with  safe  and  proper  appliances 
and  reasonably  secure  and  safe  appliances  and  machinery  with 
which  to  perform  the  duties  of  his  employment.  That  on  the 
occasion  of  the  injury  the  defendant,  not  regarding  its  duties,  un- 
lawfully, negligently,  and  knowingly  required  plaintiff  to  couple 
what  was  known  as  a  Baldwin  locomotive  car  to  a  Missouri  Pacific 
freight  car.  That  at  the  time  plaintiff  was  required  to  make  the 
coupling  of  said  two  cars,  said  cars,  known  as  the  Baldwin  locomo- 
tive cars,  had  generally  been  abandoned  on  railroads  as  dangerous 
to  be  used  and  coupled  with  other  cars  of  modern  construction  ; 
and  especially  had  they  long  been  unused  in  connection  with  Mis- 
souri racific  cars,  and  the  one  used  at  the  time  of  plaintiff's  injury 
was  dangerous  to  the  life  and  limbs  of  those  whose  duty  it  was  to 
couple  it  with  a  Missouri  Pacific  car,  because  of  the  want  of  draw- 
heads  properly  constructed,  there  being  no  draw-heads  and  timbers, 
dead  woods,  etc.,  to  conform  to  the  construction  of  those  on  the 
Missouri  Pacific  car,  and  on  that  account,  when  the  two  cars  came 
together,  plaintiff's  arm  was  caught  and  injured  as  aforesaid. 
Plaintiff  states  that  the  said  injuries  were  occasioned  by  reason  of 
the  negligent,  careless,  and  unlawful  act  of  defendant  in  permitting 
and  requiring  plaintiff  to  perform  the  duties  of  his  employment 
with  the  dangerous  and  unsafe  and  improper  appliances  and  ma- 
chinery aforesaid. 

"  W  herefore,  plaintiff  says  by  reason  of  the  premises  he  was  and 
is  damaged  in  the  sum  of  ten  thousand  dollars,  for  which  he  asks 
judgment." 

"  i  do  not  understand  counsel  for  appellant  as  controverting 
that  if  defendant  furnished  a  car  to  be  coupled  by  plaintiff  which 
he  knew,  or  might  have  known  by  the  exercise  of  ordi-  buffiotwot  of 
nary  care,  was  not  reasonably  safe,  but  was  unusually  dan-  SowSSdob  by 
gerous  because  of  the  construction  of  its  draw-heads,  and  S^JSk^j*  ^ 
tnat  plaintiff,  without  fault  on  his  part  and  in  ignorance  ""^^  °'  ^^ 
of  its  dangerous  character,  was  injured  by  reason  thereof,  he  could 
recover  damages  for  such  injury.  But  the  contention  is  that  the 
case  stated  in  the  petition  does  not  come  within  the  operation  of 
the  above  principle ;  and  the  first  specific  objection  made  to  the 
petition  is  tnat  it  does  not  aver  either  that  plaintiff  did  not  know, 
or  could  not  have  known  by  the  exercise  of  ordinary  care,  the 
dangerous  and  defective  construction  of  the  car,  and  that  for  the 
lack  of  such  averment  it  is  fatally  defective.  It  may  be  stated  as 
a  well-recognized  rule  of  pleading  that  a  plaintiff  need  only  state 
in  his  petition  what  he  is  bound  to  prove  to  make  out  his  case,  to 
which  rule  eflicacy  was  given  in  the  case  of  State  v.  Edmunds,  64 
Mo.  398.  Shearman  &  Redfield,  in  treating  of  the  liability  of 
masters  to  servants,  in  §  99,  p.  128,  state  the  rule  thus :  "  In  actions 
brought  by  servants  against  their  masters,  the 'burden  of  proof  as 
to  the  master's  knowledge,  or  culpability  in  lacking  knowledge,  of 
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the  defect  whicli  led  to  the  injury,  whether  in  the  character  of  a 
fellow-servant  or  in  the  quality  of  materials  used,  rests  upon  the 
plaintiff.  But  the  plaintiff  having  proved  the  fault  of  the  master 
m  this  respect,  the  burden  of  proving  that  the  plaintiff  also  knew 
of  such  defect,  and  commenced  or  continued  his  service  with  such 
knowledge,  rests  upon  the  defendant.  This  fact  being  proved,  it 
is  then  for  the  plaintiff  to  show,  if  he  can,  that  defendant  induced 
him  to  continue  the  work  by  promising  to  remedy  the  defect." 

It  has  been  settled  in  this  State  since  the  case  of  Thompson  v. 
coirrwBUTORT  N.  M.  R.  Co.,  51  Mo.  191,  that  contributory  negligence 
StodS"*^  is  a  matter  of  defence,  and  that  the  onus  of  establish- 
PBOOF.  jj^g  j|.  Jq  qjj  ^j^g  defendant ;  and  the  rule  has  been  reit- 

erated in  the  late  case  of  Stephens  v.  City  of  Macon,  not  yet 
reported. 

If  the  onus  of  proving  contributory  negligence,  or  of  knowledge, 
on  the  part  of  plaintiff,  of  defective  machinery,  rests  on  the  de- 
fendant it  should  be  a  singular  rule  of  pleading  to  require  a  plain- 
tiff to  aver  negatively  that  he  was  not  guilty  of  contributory 
negligence  or  did  not  have  knowledge  of  defective  machinery, 
neither  one  of  which  he  would  be  required  to  prove  to  make  out 
his  case,  but  which  the  defendant  would  be  required  to  prove  to 
make  out  his  defence.  The  denial  of  a  negative  proposition  is  the 
afSrmation  of  its  opposite,  and  the  general  rule  is  that  he  who  bases 
a  right  on  an  affirmative  proposition  must  establish  it. 

It  is  further  insisted  that  the  petition  is  insufficient  in  that  it 


RM  ^^^  ^^^^  ^^^^  ^^^^  defendant  either  knew,  or  might  by 

pmnDSpwAB  the  exercise  of  ordinary  cai'e  have  known,  the  defective 

DANQESOUS  GO 
DITION  OF  GAR. 


DANOEROU8  GOH-  aud  daugcrous  construction  of  the  car  that  plaintiff  was 
required  to  couple.  If  the  petition  contains  no  aver- 
ment equivalent  to  the  one  above  noted,  the  objection  made  to  its 
sufficiency  would  be  well*  taken.  That  it  does  contain  equivalent 
averments  we  think  is  clear. 

The  petition  alleges  that  the  cause  of  the  injury  received  by 
plaintiff  without  his  fault  was  the  carelessness  and  negligence  of 
defendant  in  failing  and  neglecting  to  provide  him  with  reason- 
ably  safe  and  secure  appliances  with  which  to  perform  duties  of 
his  employment  and  then  proceeds  to  state  wherein  the  car  he  was 
required  to  couple  was  defective. 

This  form  of  pleading  is  sufficient,  and. has  the  sanction  of  Bliss 
on  Code  Pleading,  where  in  §  212,  in  treating  of  the  distinction 
in  pleading  iraud  and  negligence,  it  is  said  :  ^^  To  charge  fraud  it 
is  not  enough  to.  say  that  the  party  fraudulently  procured  or  did 
this  or  that,  or  committed  fraud.  They  are  but  conclusions  of 
law ;  the  facts  constituting  the  fraud  must  be  stated.  •  .  •  On  the 
other  hand,  a  general  allegation  of  negligence  is  allowed ;  the  negli- 
gence is  the  ultimate  fact  to  be  pleadeo,  and  is  not  a  legal  concin- 
sion,  as  that  ^  defendant  by,'  etc.,  did  run  and  manage  one  of  their 
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cars  in  such  a  grosA  and  negliffent  manner  that,  etc ;  or  the  defend- 
ant *  while  running  their  locomotive  with,'  etc.,  *  negligently 
struck,'  etc.  The  law  draws  the  conclusion  in  both  cases,  yet  we 
can  see  that  the  negligence  possesses  more  the  elements  of  facts 
than  does  the  fraud,"  See  also  Nash's  Plead.  &  Prac.  p.  514,  where 
it  will  be  seen  that  the  petition  in  this  case  comes  up  to  the  re- 
quirements in  the  form  there  laid  down  in  this  class  of  cases. 

So  in  the  case  of  Mack  v,  St.  L.,  K.  C.  &  N.  E.  Co.,  77  Mo.  233, 
it  is  held  that  in  an  action  founded  on  negligence  it  is  not  necessary 
for  the  plaintiff  in  his  petition  to  set  out  the  facts  constituting  the 
negligence.  An  allegation  specifying  the  act  the  doing  of  which 
caused  the  injury,  and  averring  generally  that  it  was  negligently 
and  carelessly  done,  will  suffice.  See  also  Chubbuck  v.  H.  &  St. 
J.  R.  Co.,  77  Mo.  593.  To  sustain  the  allegation  in  the  petition 
that  defendant  negligently  furnished  a  car  that  was  defective  and 
unsafe,  the  plaintiff  would  be  required  to  prove  not  only  the  fact 
that  the  car  was  unsafe,  but  also  the  fact  that  defendant  either  knew, 
or  by  ordinary  care  might  have  known,  of  the  defect,  because  with- 
out such  proof  the  charge  of  negligence  would  be  unsustained. 

The  charge  that  defendant  negligently  furnished  a  defective  and 
unsafe  car,  stating  wherein  it  was  defective,  is  as  broad  as  if  the 
charge  had  been  that  the  defendant  furnished  such  car  which  it  either 
knew,  or  might  have  known  by  due  care,  was  defective  and  unsafe. 
In  either  case  he  would  have  to  make  the  same  proof. 

On  the  trial,  evidence  was  received  over  defendant's  objection 
tending:  to  show  that  the  Baldvrin  locomotive  cars  had,  EvrowfCB-usB 
because  of  their  being  defective  and  dangerous,  been  gab& 
generally  abandoned,  and  had  also  been  abandoned  by  defend- 
ant One  metliod  of  establishing  notice  or  knowledge  of  a  fact  is 
by  proving  the  notoriety  of  the  fact,  and  in  this  view  of  it  we 
think  the  evidence  was  competent. 

At  the  close  of  plaintiff's  case,  defendant  offered  an  instruction 
by  way  of  demurrer  to  the  evidence,  which  the  court  overruled, 
and  we  think  properly. 

There  was  evidence  tending  to  show  that  the  coupling  of  a 
Baldwin  locomotive  car  to  a  Missouri  Pacific  car,  in  samc-dakokh 
consequence  of  the  peculiar  and  unusual  construction  cabs. 
of  the  draw-heads  of  said  locomotive  cars,  was  extra  hazardous  and 
dangerous  and  unsafe ;  that  to  those  acquainted  with  such  cars  they 
were  known  as  ^^  man-killers ;"  that  plamtiff  was  directed  on  a  dark, 
misty  night  to  couple  one  of  these  cars  to  a  Missouri  Pacific 
car ;  that  he  had  never  coupled  one  before.  He  testified  that  he 
had  no  knowledge  of  the  dangerous,  unsafe,  and  unusual  construction 
of  the  draw-head  of  said  car,  never  having  been  called  on  to  couple 
one  of  them  before  ;  that  while,  from  the  light  of  his  lantern,  he 
could  see  the  place  for  the  drawbar  to  enter,  it  did  not  apprise  him 
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of  the  dangerous  character  of  the  blocks  attached  to  the  draw-head, 
which  caused  his  arm  to  be  caught  and  crushed  while  attempting 
to  put  in  the  pin  to  effect  the  coupling. 

Tlie  defendant  offered  no  evidence  and  asked  no  instructions ;  the 
IS8TBUOTI01I8.  court  gave  several  instructions  for  plaintiff,  and  one  of  its 
own  motion  to  which  defendant  has  interposed  a  general  objection 
in  hi$  brief,  without  pointing  out  wherein  they  are  claimed  to  be 
erroneous.  It  is  sufficient  to  say  of  the  instructions  given  for 
plaintiff  that  they  in  substance  and  effect  told  the  jury  that  before 
they  could  find  for  plaintiff  they  must  believe  from  the  evidence 
that  plaintiff  was  in  the  employ  of  defendant,  and  that  without  any 
negligence  on  his  part  he  was  injured  while  coupling  a  Baldwin 
locomotive  car  to  a  Missouri  Pacific  car  by  laeason  of  the  want  of 
draw-heads  on  said  locomotive  car,  properly  constructed,  and  by 
reason  of  there  being  no  draw-heads  and  timbers,  deadwoods,  etc, 
to  conform  to  the  construction  of  those  on  the  Missouri  Pacific, 
and  that  coupling  such  car  in  consequence  thereof  was  unsafe  and 
dangerous,  all  of  which  the  defendant  knew,  or  might  have  known 
by  the  exercise  of  due  care,  and  which  plaintiff  either  did  not  know, 
or  bv  the  exercise  of  ordinary  care  could  not  have  known. 

The  court  of  its  own  motion  further  directed  the  jury  that  if 
they  believed  plaintiff^s  own  negligence  contributed  directly  to  the 
injury,  he  could  not  recover ;  and  in  determining  whether  he  was 
negligent  they  should  consider  and  determine  from  the  evidence 
whether  he  knew  of  the  danger,  or  might  have  known  of  it,  and 
have  avoided  it  by  the  exercise  of  ordinary  care  and  caution  under 
the  circumstances  in  evidence,  and  if  he  could  have  seen  the  danger 
and  avoided  it  by  the  use  of  such  cai*e,  then  he  was  negligent,  and 
that  if  such  negligence  contributed  to  the  injury  they  would  find 
for  defendant. 

The  instructions  fairly  put  the  case  to  the  jury,  and  we  find 
nothing  in  the  record  justifying  an  interference  with  the  judg- 
ment, which  is  hereby  affirmed. 

All  concur. 

Master  ane  Servant — Defective  Ladder — Evidence  of  Inspeetor. — In  an  ac- 
tion against  a  railroad  corporation  by  a  brakeman  in  its  employ  for  personal 
injuries  caused  by  a  defective  ladder  on  a  freight  car  received  from  another 
corporation,  while  in  transit  to  its  place  of  destination,  the  defendant's  in- 
spector at  the  place  where  the  car  was  received  testified  that  he  heard  of  the 
accident  the  same  day  it  occurred ;  that  he  had  no  recollection  of  having  in- 
spected that  train,  or  having  seen  any  defective  ladders;  and  that  he  did  not 
remember  having  insj^ected  any  particular  train  before  it  started  out.  JSdd, 
that  it  could  not  be  said,  as  matter  of  law,  that  the  appearance  and  conduct  of 
the  inspector  as  a  witness,  which  the  jury  were  instructed  to  consider,  in  addi- 
tion to  the  evidence  that  the  car  was  defective  and  to  the  testimony  of  the 
inspector,  would  not  warrant  the  jury  in  finding  that  he  was  an  incompetent 
person  for  such  a  position.  Keith  v.  New  Haven,  etc.,  R.  Co.,  140  Mass.  175. 

Same^Notice  of  Condition  of  Macliinery — Local  Inspector. — While  it  is 
the  duty  of  a  railway  company  to  provide  fit  machinery  and  appliances,  it  is 
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the  daty  of  employees  to  observe  and  report  defects  in  the  machinery  used 
in  the  especial  neld  of  their  employment ;  and  the  company  will  not  be  charge- 
able for  injuries  to  employees  resulting  from  their  neglect  of  such  duty. 
This  duty  of  employees  is  none  the  less  where  the  company  employs  local  in- 
spectors, unless  such  inspection  is  given  exclusively  to  them.  Chicago,  etc., 
R.  Co,  «.  Bragonier  (111.,  May,  1886),  7  N.  E.  Reptr.  688. 

Same — Boxing  Dangerous  Machinery! — Where,  in  an  action  against  a  rail- 
road company  to  recover  damages  for  personal  injury  received  by  an  em- 
ployee in  attempting  to  oil  an  iron  punch  driven  by  iron  cog-wheels,  which 
are  six  or  seven  feet  from  the  ground  or  floor  of  the  machine-shop,  the  evi- 
dence offered  shows  that  it  is  not  usual  to  box  or  fence  such  machinery,  and 
that  the  machinery  is  so  arranfi^d  with  a  tight  and  loose  pulley  that,  if  a 
person  is  going  to  oil  or  repair  it,  he  can  immediately  stop  the  same  by  simply 
throwing  the  belt  onto  the  loose  pulley,  held^  that  the  failure  or  negligence 
to  box  or  fence  such  cog-wheels  is  not  of  itself  culpable  negligence  on  the 
part  of  the  company.  Sanborn  'o,  Atchison,  etc.,  R.Co.  (Kansas,  May,  1886), 
10  Pac.  Reptr.  860,  citing  Railroad  Co.  v,  Plunkett,  25  Kan.  188;  Railroad  Co. 
«.  Smithson,  45  Mich.  212;  Sullivan  v.  Manufacturing  Co.,  118  Mass.  896. 

Same — Omission  to  pack  Frogi — Action  by  plaintiff,  an  administrator  of 
C,  for  damages  under  44  Vic.  ch.  22  (O.)  by  reason  of  the  omission  to  pack 
a  frog  on  the  Midland  R.  which  the  defendants  were  operating,  where- 
by C.'s  foot  was  caught  in  the  frog  and  he  was  killed  by  a  train.  Hdd^  that 
the  omission  to  state  in  the  statement  of  claim,  as  required  by  subsec.  2  of 
sec.  8  of  said  Ontario  Act,  and  to  prove,  that  the  defendants  knew  that  the 
frog  was  not  packed,  or  that  the  deceased  did  not  know  it,  or  that  he  had 
notified  the  defendants  or  any  person  superior  to  himself  in  the  service  of 
the  defendants,  or  that  such  person  was  not  aware  thereof,  would  preclude 
any  recovery.  Olegg  o.  Grand  Trunk  R.  Co.,  10  Ontario  Rep.  (0.  P.  Div.)  708. 


446    GULF,  OOLOKADO  AND  8AKTA  F^  B.  CO.  V.  DOBSSY. 


OuLF,  OoLORADo  Aim  Saitta  ¥i  B,  Oo. 

V. 
DOBSET. 

(Adoanoe  Oam,  Texas.    AprU  27,  1886.) 

Three  railroad  companies  had  a  joint  arrangement  for  operating  their  trains 
in  union  yard.  The  employee  of  one  company  was  injured  while  engaged  on 
the  cars  and  track  of  another,  through  defects  in  such  other  company's  cars 
and  track.     Edd,  he  could  sue  either  or  both. 

The  court  does  not  invade  the  province  of  the  jury  in  failing  to  submit  to 
them  issues  of  facts  upon  which  there  is  proof  but  upon  one  side,  and  upon 
which  a  contrary  finding  would  be  wholly  unsupported  by  the  evidence. 

$16,000  is  not  an  excessive  verdict. 

Dams,  BeaU  dk  Rogers  for  appellant 
BaU  A  McCa/rt  for  appellee. 

Appeal  from  Tarrant  County. 

Suit  by  appellee,  brought  by  his  father  as  next  friend,  against 
appellant  and  the  ,G.,  H.  &  S.  A.  R.  for  personal  damages  received  by 
appellee  while  in  appellant's  employ  at  Rosenberg,  Texas,  as  night 
switchman,  on  November  29,  1882. 

By  an  arrangement  between  themselves,  appellant  and  two  other 
roads  occupied  and  nsed  a  union  yard  at  Rosenberg,  the  other  roada 
furnishing  a  proportionate  share  of  the  machinery  and  men  and 
appellant  furnishing  brakeman,  yardmaster,  etc. 

Appellant  was  seventeen  years  of  a^e  at  the  ti\pe  of  his  employ- 
ment, and  was  employed  by  the  yardmaster  of  appellant,  by  and 
under  whom  he  was  directed  to,  and  did,  work.  On  the  night  he 
received  the  injuries  complained  of,  mider  directions  of  the  said 
yardmaster,  he  went  to  work  to  aid  in  making  up  a  train  on  the 
G.,  H.  &  8.  A.  R.  on  a  track  which  beloneed  to  the  latter  company, 
but  was  part  of  the  union  yard,  and  while  so  engaged,  in  attempt- 
*ing  to  couple  two  cars,  because  of  defective  drawheads  on  the 
trains  and  the  defective  track,  he  received  the  injuries  complained 
of. 

The  injuries  complained  of  are  stated  in  opinion. 

There  was  a  trial,  and  judgment  for  appellee  jointly  against  the 
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two  defendants  for  $15,000,  from  whicli  the  appellant  alone  has 
appealed. 

The  conrt  charged  the  jury  as  follows :  "  The  defendants  as  rail- 
way companies  have  no  means  of  acting  except  through  their' 
agents,  and  the  act  of  negligence  of  a  superintending  agent  or 
omcer  is  in  law  the  act  of  negligence  of  the  company  itself. 
It  was  the  duty  of  the  defendants  to  use  reasonable  care  in  furnish- 
ing suitable  and  safe  engines,  cars,  machinery,  and  appliances,  and 
a  roadbed  with  proper  ballasting  constructed  according  to  prin- 
ciples governing  the  proper  construction  of  such  railroads  in  and 
about  their  yards,  so  as  to  accomplish  the  ordinary  purposes  of  their 
roads,  and  also  reasonably  provide  against  such  dangers  as  may  be 
usually  foreseen.  If  the  defendants  used  such  care  and  diligence 
in  furnishing  suitable  and  safe  engines,  care,  machinery,  and  appli- 
ances, and  a  safe  roadbed  in  that  part  of  the  road  where  the  injury 
occurred,  then  in  law  they  would  not  have  been  guiltv  of  such  neg- 
ligence as  would  make  them  liable  to  the  plaintiff  or  their  em- 
ployees for  damages  for  negligence  in  operating  unsuitable  and  un- 
safe engines,  cars,  machinery,  and  appliances.  ...  If,  however, 
the  plaintiff  has  shown  to  your  satisfaction  that  defendants  failed 
to  use  such  ordinary  and  reasonable  care  and  diligence  in  furnishing 
suitable  and  safe  engines,  cars,  machinery,  or  appliances,^  or  in  the 
construction  of  the  roadbed,  as  it  required  under  the  charge  above 
given ;  that  the  injury  was  occasioned  by  the  direct  or  proximate 
co-operating  result  thereof,  and  the  same  happened  without  the 
fault  or  contributory  negligence  of  the  plaintiff,  as  hereinafter 
charged,  this  in  law  would  be  such  contributory  negligence  on  the 
part  of  defendants  as  would  render  them  liable,  and  you  should 
nnd  for  the  plaintiff." 

Before  giving  this  instruction  the  court  stated  in  its  charge  the 
issues  in  the  case,  and  in  this  statement  of  the  issues  fully  set  forth 
and  notified  the  jury  of  all  the  defences  and  pleas  of  each  of  de- 
fendants, and  then  charged  that  ^'  under  these  issues  the  burden 
of  proof  is  on  the  plaintiff." 

The  court  also  instructed  the  jury  as  follows :  "  In  this  case,  hav- 
ing regard  to  the  evidence  and  law  as  given  in  charge,  you  may  find 
for  plaintiff  against  both  or  either  of  defendants,  or  in  favor  of  one 
or  both  of  the  defendants,  as  you  may  deem  just  and  proper  under 
the  law  given  you  in  charge,  and  the  evidence  testined  to  before 
you.  If  you  believe  from  the  evidence,  under  the  foregoing  in- 
structions, that  both  of  said  defendants  were  guilty  of  negligence 
as  charged  in  petition,  and  that  plaintiff  was  not  ^ilty  of  contribu- 
tory ne^li^nce,  then  you  should  find  for  plaintiff  against  both  of 
the  de^ndants ;  but  if  you  believe  that  only  one  of  defendants 
was  guilty  of  such  negligenoe,  and  that  plaintiff  was  not  guilty  of 
any  contributory  negugenee,  then  you  should  find  for  plaintiff 
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against  such  defendant  only,  as  you  may  so  believe  to  be  guilty  of 
negligence  as  aforesaid ;  and  in  case  you  find  that  neither  one  of 
said  defendants  was  guilty  of  negligence  as  charged  in  plaintiffs 
petition,  then  you  should  find  for  both  of  defendants." 

See  full  statement  of  this  case  in  suit  brought  by  appellee's 
fatherj  in  4  Texas  Law  Review,  116. 

EoBEBTSON,  J. — The  plaintiff  when  injured  was  in  the  employ- 
PLAiNTiFF  Dtient  and  pay  of  appellant.  He  was  coupling  cars  of 
APPELLAirr'™  the  other  defendant  on  a  part  of  the  yard'originally 
HaivANT.  belonging  to  that  defendant.     But  he  was  doing  what 

the  appellant  employed  him  to  do.  He  was  the  appellant's  ser- 
vant, though  he  may  have  been  also  the  servant  of  the  other 
defendant. 

In  Railroad  Co.  v.  McClanahan  (3  Texas  Law  Review,  324), 
McClanahan,  in  loading  a  train  belonging  to  another  company, 
was  injured  by  a  defect  in  the  cars ;  but  his  mas- 
YAB^BTSEVKi  tcr  was  licld  liable.  In  that  case  the  train  was  on 
AL  coMFAwm.  ^j^^  roaster's  road,  but  the  defect  was  not  in  the  road. 
In  this  case  the  defect  was  in  the  train  and  track  of  the  other  de- 
fendant. This  tract,  however,  formed  part  of  a  yard  used  in  com- 
mon by  three  companies  whose  lines  intersect  at  Kosenberg.  One 
company  furnished  the  engine  and  crew,  another  the  fuel  for  the 
engine,  and  the  plaintiff  was  furnished  by  appellant  all  for  the 
service  of  the  several  companies  in  the  union  yard.  Every  part 
of  the  yard  was  used  in  manipulating  the  trains  of  each  company, 
as  the  occasion  required.  Neither  of  the  defendants,  each  possess- 
ing peculiar  facilities  for  making  such  proof,  offered  any  evidence 
of  the  contract  between  the  three,  companies  respecting  the  com- 
mon yard.  Their  duties  could  only  be  inferred  from  the  use  of 
the  premises.  About  this  use  there  was  no  confiict  in  the  evi- 
dence. The  track  on  which  the  plaintiff  was  injured,  under  the 
arrangement  between  the  companies  as  evidenced  by  the  use  made 
of  it,  was  as  much  controlled  and  owned  by  appellant  as  by  the 
other  defendant  to  whom  it  originally  belonged. 

In  Vary  v.  Railroad  Co.,  42  Iowa,  246,  it  did  not  appear 
whether  the  plaintiff  was  injured  on  the  road  of  the  defendant  or 
of  the  company  by  which  he  was  employed.  His  engagement  was 
to  serve  both  companies,  very  mucli  in  the  same  way  with  the 
plaintiff  in  this  case,  and  it  was  held  that  he  could  sue  either  or 
both ;  and  it  was  said :  ^'  This  principle  is  elementary  and  needs 
no  citation  of  cases  in  its  support." 

That  the  plaintiff  was  employed  by  appellant  to  work  for  the 
8amb>etidbhgl  three  companies  intersected  in  the  union  yard ;  that  the 
entire  yard  was  used  by  these  companies  in  common,  and  diat  the 
plaintiff  was  injured  while  perf ormmg  the  duties  for  which  the  ap- 
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pellant  had  engaged  him,  were  proved  and  undisputed  facts.  The 
court  below  had  the  right  to  assume  them  to  be  true  and  to  advise 
the  jury  of  the  law  of  the  case  upon  that  assumption.  The  court 
does  not  invade  the  province  of  the  jury  in  failing  to  submit 
to  them  issues  of  fact  upon  which  there  is  proof  upon  but  one 
side  and  upon  which  a  contrary  finding  would  be  p^^^^^^ 
wholly  unsupported  by  the  evidence.  There  is  really  ^^^[J^JJ/'^J 
no  issue  of  fact  in  this  State  of  the  evidence.  To  these  the  company 
imcontro verted  facts  the  court  below  correctly  applied  ^^"  ™^*^ 
the  law  in  the  charge.  Each  defendant  was  a  party  to  the  negli- 
gence of  the  other.  If  either  could  relieve  itself  of  the  duty  by  a 
contract  tEat  the  other  should  put  and  keep  in  proper  condition 
the  track  where  plaintiff  was  injured,  no  such  contract  was  proved. 
Under  the  evidence  the  track  was  the  track  of  appellant  as  well  as 
the  track  of  the  other  defendant.  It  was  defective,  and,  at  least, 
partly  caused  the  plaintiff's  injury.  But  if  the  track  was  safe  and 
the  injury  was  caused  solely  by  the  defects  in  the  cars  of  the  other 
defenaant,  then,  on  the  authority  of  the  Vary  case,  both  defend- 
ants were  liable  and  the  appellant  could  also  be  held  under  the 
principle  of  the  McClanahan  case. 

The  appellant  is  the  last  of  the  three  masters  that  could  escape 
liability.  It  hired  the  plaintiff ;  its  yardmaster  directed  bzotbkck  of 
his  labore.  Betwixt  it  and  him  the  relatiiD  of  master  ™MAmEfAK2 
and  servant  was  created  by  express  contract.  That  re-  «'*^^"- 
lation  between  him  and  the  other  companies  arises  by  inference 
from  the  service  and  the  connection  of  the  companies  inter  sese. 

There  is  no  complaint  that  the  duties  of  the  master  were  mis- 
stated or  overdrawn,  but  it  is  insisted  that  the  appellant  was  not 
plaintiff's  master  at  the  time  of  the  injury.  The  plaintiff  was 
doing  what  the  appellant  employed  him  to  do.  The  master  can- 
not escape  his  liability  by  fixing  liability  upon  another.  Both  are 
charged.  But,  under  the  facts  presented  in  this  record,  the  plain- 
tiff was  the  servant  of  all  the  companies  interested  in  the  union 
yard.  Each  of  them  owed  him  the  duty  of  a  master.  The  duty 
and  the  liability  would  be  delusive  if,  at  one  moment  the  employee 
was  the  servant  of  one  ;  at  another,  the  servant  of  another  ;  here, 
in  the  care  of  one,  and  there,  of  another ;  as  to  the  track  dependent 
upon  one  company ;  as  to  the  movements  of  the  engine,  upon  a 
third. 

The  policy  which  requires  of  the  master  ordinary  care  would  be 
practically  without  sanction  if  the  servant's  remedy 
was  hidden  in  such  a  labyrinth.  In  the  case  of  Eail-  rkmbp^which 
road  V.  Dorsey,  4  Texas  Law  Review,  115,  each  of  the  °°*'^^"*"" 
companies  appeared  to  have  separate  and  distinct  yards.  In  that 
case  the  plaintiff  was  employed  to  serve  the  several  companies  in 
their  respective  yards.  It  was  held  that  he  was  the  servant,  when 
injured,  of  the  one  in  whose  yard  he  was  at  work.  In  that  case 
25  A.  &  E.  R.  Gas.— d» 
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the  one  made  in  this  record  is  hjpotheticallj  stated,  thus:  ^^It  is 
not  doubted  if  he  had  been  employed  by  the  appellant  as  its  switch- 
man, and  to  operate  upon  its  track  or  yard,  and  he  had  been  di- 
rected by  its  agent  to  perform  service  upon  the  yard  and  with  the 
cars  of  the  other  company,  but  that  appellant  would  be  liable  for 
injuries  resulting  to  him  by  reason  of  defects  in  the  track  or  cars 
of  the  other  company  which  might  have  been  known  or  remedied 
by  the  exercise  of  reasonable  care  and  diligence.  For,  in  such  case, 
being  the  servant  of  appellant,  he  would  have  the  right  to  rely 
upon  it  to  protect  him  against  such  defects."  .  .  .  ^^  But  that  is 
not  the  case  before  the  court.  Here  Dorsey  fully  understood  the 
nature  of  the  employment.  He  was  to  couple  the  cara  and  per- 
form service  upon  each  of  the  three  distinct  and  different  yards." 

The  union  yard  for  all  its  occasions  belonged  to  the  appellant. 
The  liability  is  the  same  as  if  it  had  been  the  actual  owner  of  the 

_  entire  yard  and  had,  for  considerations  or  purposes  not 

vAiTP  TO  BOTH  discloscd,  rcquircd  its  servants  to  couple  cars  and  manip- 
ulate trains  upon  the  yard  for  other  companies.  But 
the  theory  of  liability  presented  by  the  court  below  in  the  charge, 
and  approved  bv  this  court  as  the  law  applicable  to  the  facts,  is 
that  tne  plaintilf  was  the  servant  of  both  defendants.  Each  owed 
him  the  duty  of  master.  The  duty  was  not  shared  between  them, 
but  jointly  and  several^  owed,  if  anything  was  omitted  or  com- 
mitted that  ought  not  to  have  been,  both  were  guilty  of  negligence 
and  liable,  and  each  was  guilty  and  liable. 

There  is  no  error  in  the  record,  and  the  judgment  should  be 
BXCE8SIVB  affirmed  unless  the  verdict  is  excessive.  No  rule  de- 
▼ERDicap.  serving  the  name  has  yet  been  devised  by  which  the 

profession  or  this  court  can  satisfactorily  determine  that  a  verdict 
m  such  cases  is  too  small  or  too  large.  What  shocks  the  con- 
science, or  manifests  passion  or  prejudice  in  the  jury,  are  tests  too 
elastic  for  practical  use  in  the  great  majority  of  cases.  They 
readily  dispose  of  rare  extremes.  But  the  cases  which  need  a  rule 
are  those  which  press  the  bounds  of  reason  without  transgi-essing ; 
they  disturb,  but  do  not  shock  the  conscience;  voice  a  severe  but 
not  necessarily  an  enraged  or  prejudiced  jury.  For  such  findings 
we  have  no  safe  or  certain  measure.  What  is  compensation  for 
such  an  injury  is  ascertained  by  the  average  judgment  of  reason- 
able  men.  This,  again,  is  generally  best  determined  by  the  sworn 
twelve  and  the  presiding  judge,  i  et,  to  revise  their  judgment  is 
a  part  of  the  jurisdiction  of  this  court.  The  jury's  verdict  ap- 
proved by  the  trial  judge  is  potent  evidence  of  the  general  or 
average  judgment  of  men.  But  the  law  will  not  allow  us  to  accept 
it  as  conclusive.  Our  opinion  may  be  invoked^  and  must  then  be 
pronounced.  On  this  question  the  volumes  provided  for  our  gen- 
eral guidance  are  dumb  counsellors.  We  are  not  better  prepared 
for  judging  what  is  a  proper  verdict  in  such  case  than  any  well 
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qualified  juror ;  our  facilities  for  learning  the  general  opinions  of 
men  are  not  as  great.  Yet,  as  the  law  stands,  we  must  revise  the 
decision  of  thirteen  intelligent  men.  Their  estimate,  while  not 
conclusive,  is  persuasive.  It  will  not  be  set  aside  unless,  in  the 
conscientious  discharge  of  the  duty  to  revise  it,  it  cannot  receive 
tlie  assent  of  the  court. 

The  verdicts  as  large  as  this  for  such  injury  which  have  been 
reviewed  here  have  been  reversed,  but  not  solely  on  the  ground  of 
excess.  In  this  case  there  is  no  other  error.  The  cause  was  fairly 
submitted  to  the  jury.  The  verdict  was  for  $15,000.  The  plain- 
tiff's collar-bone  was  broken,  his  chest  compressed  between  the 
cars ;  his  right  arm  was  broken  in  two  places — above  and  below 
the  elbow ;  and  the  elbow  was  crushed.  Though  but  seventeen 
years  of  age  when  injured,  he  weighed  more  then  than  at  the  trial 
— more  than  two  years  later.  His  sufferings  were  intense  and 
long-continued,  and  his  life  itself  shortened.  The  use  of  his  arm 
is  necess<arily  in  a  large  measure  destroyed.  But  the  verdict  is 
nevertheless  very  large.  The  court  has  hesitated  in  reaching  a 
conclusion.    The  judgment  is  aflirmed. 

Affirmed. 

See  next  case  and  note. 


Sellabs,  Administrator, 

BlOHMOND  AND  DaNVILLE  B.   Oo. 

(Advance  Ocue,  North  Carolina.     1886.) 

The  existence  of  negligence,  upon  a  given  state  of  facts,  is  generally  to  be 
ascertained  and  declared  by  the  court ;  but  cases  may  occur  where  facts  are 
60  inseparably  mixed  in  giving  a  complexion  to  the  result  as  to  require  sub- 
mission to  the  jury. 

Where  there  is  a  junction  of  two  roads,  one  using  the  track  of  the  defend- 
ant, and  the  defendant  provided  a  switch  at  the  juncture  which  always 
kept  its  track  open  and  in  good  condition,  it  was  held  that  the  defendant 
was  not  required  to  keep  a  watchman  or  guard  at  the  switch. 

While  the  highest  degree  of  care  is  required  of  railroads  in  providing 
against  accidents  which  may  be  foreseen,  they  are  not  required  to  provide 
against  such  as  no  reasonable  degree  of  foresight  would  suppose  likely  to 
happen. 

To  render  the  defendant  liable,  the  injury  must  be  the  natural  and  proba- 
ble consequence  of  the  negligence,  such  as  under  the  circumstances  ought  to 
have  been  foreseen  by  the  wrong-doer  as  the  natural  consequence  of  his  act. 

Where  one  railroad  corporation  allows  another  to  use  its  track  by  running 
its  own  trains  over  the  consenting  company^s  road,  and  thus  exercising  the 
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•  •        •  *  ' 

franchise  of  the  latter,  such  consenting  company  remains  liable  for  the  neg- 
ligence of  the  servant  of  the  other  company,  as  much  as  it  would  be  for  that 
of  its  own. 

This  principle  does  not  extend  to  cases  where  the  cars  of  the  other  com- 
pany are  not  rightfully  on  the  defendant's  road. 

Where  the  defendant  road  allowed  another  to  use  its  track  for  a  short  dis- 
tance in  netting  to  a  station,  and  some  cars  on  the  road  became  detached 
from  a  train  and  ran  on  the  defendant's  road,  in  consequence  of  which  an 
accident  occurred,  and  the  plaintiffs  intestate  was  killed,  it  was  held  that 
the  defendant  was  not  negligent,  and  the  action  would  not  lie. 

OmL  action,  tried  before  Shipp,  Judge,  and  a  jury,  at  fall  term, 
1884,  of  the  superior  court  of  Mecklenburg  county. 

The  plaintiff's  intestate,  in  the  service  of  the  defendant  com- 
pany as  fireman,  on  the  night  of  December  5,  1882,  was  in  that 
capacity  on  one  of  its  trains  running  towards  Spartanburg,  in 
South  Carolina,  at  a  speed  of  twenty  miles  an  hour,  when,  about 
a  mile  and  a  half  distant  from  that  place,  it  came  in  contact  with 
two  loaded  flat  cars  with  such  violence  as  to  shatter  the  engine, 
and  so  injure  the  intestate  that  he  died  a  week  afterwards  at  his 
home  in  Charlotte.  The  track  from  this  point  to  Spartanburg 
ascends  a  grade  of  sixty  or  seventy  feet  to  the  mile,  until,  reaching- 
the  depot,  it  finds  a  level  of  one  hundred  and  fifty  feet  or  more. 
Some  two  hundred  yards  before  reaching  the  depot,  the  defend- 
ant's track  is  intersected  by  and  connected  with  that  of  the  Spar- 
tanburg, Union  &  Columbia  R.  Co.,  which  we  shall  for  brevity 
designate  bv  the  word  "  Columbia,"  and  thence  to  the  depot  the 
road  is  used  by  both.  At  the  junction,  a  safety  switch  was  placed 
and  maintained  by  the  latter,  for  its  own  convenience,  of  such  con- 
struction that  it  never  interfered  with  the  running  of  the  trains  of 
the  defendant,  and  was  temporarily  displaced  by  the  Columbia  com- 
pany, to  admit  the  passage  of  its  cars  on  the  defendant's  track, 
when  necessary.  No  switch  tender  was  required  for  readjustment, 
and  the  presence  of  a  watchman  dispensed  with,  to  prevent  derail- 
ment from  its  displacement. 

The  ascent  from  the  switch  on  the  Columbia  track  towards  Main 
street  was  still  steeper,  and  for  half  a  mile  was  at  a  ^rade  of  about 
ninety  feet  to  the  mile.  The  switch  has  long  been  m  use,  and  no 
inconvenience  has  resulted  to  the  operations  of  the  defendant  com- 
pany. 

The  two  loaded  lumber  cars  had  been  brought  to  Spartanburg 
by  the  defendant,  and  there  placed  in  charge  of  officers  and  agents 
of  the  Columbia  Co.,  for  transportation  over  a  portion  of  its  road, 
and  were  removed  on  it,  some  distance  from  the  junction,  so  that 
the  defendant's  employees  had  no  longer  any  control  over  them. 
The  engineer  and  servants  of  the  Columbia  Co.,  being  in  exclusive 
possession  of  these  cars,  and  two  others  of  its  own,  found  the  power 
of  the  engine  insufficient  to  move  the  four  cars,  forming  a  single 
train,  fuixher  up  the  steep  acclivity  of  their  road,  detached  me 
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former  two,  and  blocked  their  wheels  to  keep  them  stationary,  nn- 
.  til  the  other  two  cars  conld  be  drawn  up.  In  order  to  exert  the 
moving  force  of  the  engine  to  its  fullest  capacitj^,  and  make  a  fresh 
start,  the  slack  had  to  be  taken  up  by  backing,  in  doing  which  the 
chocked  cars  were  struck,  the  props  behind  their  wheels  displaced, 
and  they  commenced  their  downward  descent  towards  the  switch, 
passing  which  they  ascended  the  slope  of  the  defendant's  road,  un- 
til the  momentum  acquired  being  exhausted  before  arriving  at  the 
level  of  the  depot,  they  commenced  the  retrograde  movement 
which  carried  them  by  tne  switch,  and  to  the  place  where  the  col- 
lision occurred. 

A  brakeman  attached  to  the  Columbia  moving  train,  when  he 
observed  the  retrograde  motion  of  the  blocked  cars,  ran  '^  with  all 
his  mi^ht,"  as  he  expresses  it,  to  the  switch,  to  arrest  the  return 
of  the  loosed  cars,  but  they  had  passed  it  before  he  got  there,  and 
were  proceeding  on  their  course. 

The  colliding  train  was  due  at  Spartanburg  at  8  p.m.,  and  while 
the  precise  moment  of  striking  is  not  stated,  it  would  seem  to  have 
been  just  about  the  time  when  the  lumber  cars  came  to  a  stand- 
still. The  night  was  so  dark  that  an  object  of  their  size  wjblb  visible 
to  the  lookout  on  the  colliding  engine  only  when  about  one  hun- 
dred feet  distant.  These  are  the  material  and  untraversed  facts 
developed  in  the  testimony  heard  at  the  trial. 

Tliere  was  a  verdict  and  judgment  for  the  plaintiff,  and  the  de- 
fendant appealed. 

Piatt  X>.  Walker  for  plaintiff. 

JR.  D,  Johnson^  G,  M.  Bvsbee^  and  F.  H.  Busbee  (2?.  ScKenck 
and  Chas,  Price  with  them  on  brief)  for  defendant. 

Smiih,  C.  J.  (after  stating  the  facts). — If  the  action  had  been 
brought  against  the  organization  to  the  mismanagement  and  inex- 
cusable negligence  of  whose  servants  the  intestate's  .  Qurarios 
injuries  and  consequent  loss  of  life  are  directly  attribut-  stated. 

able,  there  would  be  no  legal  defence  against  its  successful  prosecu- 
tion and  the  recovery  of  damages.  But  it  is  a  different  question 
when  the  claim  is  asserted  against  the  defendant.  Its  servants  had 
no  control  over  the  cars,  which  had  been  delivered  to  the  servants 
of  the  Columbia  company  nearly  an  hour  previous,  nor  could  they 
exercise  any  authority  over  the  action  of  the  latter.  The  inquiry 
now  is,  wherein  are  found  the  acts  or  omissions  of  the  defendant,  or 
its  employees,  out  of  which  springs  its  responsibility  to  the  plaintiff's 
intestate  or  to  the  plaintiff,  and  how  the  negligence  of  the  servants 
of  the  other  company  can  be  legally  imputed  to  the  defendant  so 
as  to  subject  it  to  the  claim  for  compensatory  damages. 

The  first  issue  submitted  to  the  jury  was  in  this  form :  Was 
the  dcatli  of  the  plaintiff's  intestate  caused  by  the  negligence  of  the 
defendant  ?  the  response  rendered  being  in  the  affirmative. 
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The  series  of  instructions  asked  for  by  the  defendant  present  the 
KxAMiHATiowoF  case  lu  Its  different  aspects  upon  the  evidence,  nnderly- 
nrwBuonoHs.     j^g  ^jj  ^f  which  is  the  comprehensive  proposition  that 

no  negligence  on  the  part  of  the  defendant's  servants  is  shown  en- 
titling the  plaintiff  to  the  recovery  of  damages  from  it.  This  re- 
quires of  us  to  examine  the  directions  of  the  court,  and  the  grounds 
upon  which  the  jurore  were  authorized  to  act,  in  imputing  negli- 
gence to  the  defendant's  servants,  for  which  their  principal  isliable* 
The  court  instructed  the  jury  that  there  was  no  negligence  in 
the  defendant  in  allowing  the  other  company  to  use  then*  switch  in 

making  connection  between  the  roads,  to  facilitate  the 
VIDE  WATCHMAH  intcrchauge  of  freight  between  them.     "  But,"  says  the 

Judge,  restating  the  evidence,  and  assuming  the  facts  to 
be  as  stated,  ^*  it  was  the  duty  of  the  defendant  to  have  a  watchman 
at  that  junction,  or  some  signal,  provision,  or  appliance,  to  prevent 
such  accidents  as  this,  and  to  provide  for  the  safety  of  its  employees^ 
such  as  the  intestate,  running  its  trains  upon  the  main  track." 

The  existence  of  negligence  upon  a  given  state  of  facts  is  gen- 
erally to  be  ascertained  and  declared  by  the  court,  though  cases 
_   .      may  occur  in  which  they  are  so  inseparably  intermixed, 
OF    juDOB    EN  ID  ffivins:  a  complexion  to  the  result,  as  to  require  a 

ascbrtainino  \^  »      '  m        J_^*■        '  j^i«  i 

WHETHBR  NBou-  suDinission  to  the   lury,  and  their  &:eneral  response. 

OBMCB  EXISTS.  ,  '     j.       •    ''  .  .'  J>  .1    ®»  'J  *i> 

under  appropriate  instructions  for  their  guidance  from 
the  court.  When  tlie  severance  is  practicable,  as  in  this  case,  the 
judge  must  declare  the  presence  or  absence  of  negligence  in  the 
transaction,  as  found  by  tne  jury,  and  it  is  a  reviewaole  error  when 
he  makes  a  wrongful  decision  in  the  premises.  Now,  was  it  the 
defendant's  duty  to  have  a  watchman,  signal  provision,  or  appliance 
at  the  junction,  to  guard  against  such  an  unforeseen  accident  as  hap- 
pened on  this  occasion  ?  It  was  not  necessai^  to  prevent  a  derail- 
ment of  its  own  trains,  for  it  was  a  self -adjusting  contrivance,  that 
kept  its  track  always  in  proper  position.  Its  trains  ran  with  the 
same  safety  over  this  as  over  any  other  portion  of  its  track,  and 
the  security  to  persons  on  them  was  in  no  manner  jeoparded  by  the 
connection. 

Was  a  signal  at  this  point  more  needed  than  elsewhere  ?  Was  it 
KEA80NABLB      withlu  thc  compass  of  reasonable  f  oresi&^ht  and  sasTicity 

FORR8IOHT  IH 

PROVIDING         that  such  an  accident  from  such  a  cause  might  take 
DEHTs.  ^         place,  which  ought   to  have  been  provided  for  and 

§uarded  against  ?  An  obstruction  might  be  founa  upon  any  pai*t  of 
le  road  ;  but  are  watchmen  to  be  distributed  throughout  its  entire 
length  to  look  out  for  such,  and  give  timely  warning  to  approach- 
ing trains  ?  We  do  not  think  these  carrier  corporations  are  held 
to  such  measure  of  responsibility,  and  their  public  usefulness  would 
be  greatly  impaired  if  they  were,  while  the  highest  degree  of  dili- 
gence and  sagacity  is  expected  in  providing  against  accident  whicli 
may  be  reasonably  foroseen,  in  securing  not  only  safe  and  substan- 
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tial  cars  anct  moving  force  to  propel  them,  but  in  preserving  their 
road  in  good  order,  and  free  from  apprehended  dangers  over  which 
their  trains  are  to  pass. 

Thus,  in  Hardy  v.  Bailroad,  74  N.  0.  734,  when,  after  an  unpre- 
cedented rainfall,  a  culvert  was  insufficient  to  let  the  water  pass, 
and,  in  consequence,  an  embankment  ten  feet  high  was  saxb-adhorp 
washed  away,  into  which  a  passing  train  plunged,  and  "™- 
the  plaintiff's  intestate  suffered  an  injury  resulting  in  death,  it  was 
decided  that  there  was  negligence  in  not  looking  out,  during  the 
next  ten  hours,  for  injuries  to  the  roadbed  that  might  have  been 
supposed  to  have  been  caused  by  the  storm,  and  repairing  the 
break,  or  signalling  an  approaching  train,  and  thus  averting  disaster ; 
and  the  principle  was  applied  to  an  employee  of  the  defendant. 

In  Battle  v.  Railroad,  66  K.  C.  343,  two  cars  were  left  on  a 
grade  of  the  road,  passing  through  the  enclosed  pasture  lands  of 
the  owner  of  the  mule,  so  unsecnrely  fastened  tuat  it  would  be 
easily  set  in  motion.  A  calf  had  been  before  killed  bv  a  similar 
escape  of  blocked  cars,  which  was  notice  to  the  road  of  the  danger. 
The  lower  car  became  unfastened,  and,  running  down  the  slope, 
met  and  killed  the  mule,  and  the  company  was  held  to  be  liable  for 
the  loss.  In  these  cases,  the  neglect  and  want  of  care  proceeded 
directly  from  the  defendant's  own  servants,  and  consisted  in  posi- 
tive acts  of  carelessness  on  their  part. 

The  principle  is  thus  stated  as  governing  the  relations  between 
a  company  and  one  sustaining  injury  from  the  spread  of  fire  caused 
by  sparks  igniting  a  lot  of  cross-ties  on  the  side  of  its  track :  "  To 
render  the  defendant  liable,  the  injury  must  be  the  natural  and 
probable  consequences  of  the  negligence;  such  a  consequence  as, 
under  the  surrounding  circumstances,  might  or  ought  to  nave  been 
foreseen  by  the  wrong-doer  as  likely  to  result  from  his  act."  Dog- 
gett  V.  Railroad,  78  :n.  C.  305. 

We  have  not  been  referred  to  any  case  in  our  own  courts,  or 
a  well-considered  adjudication  elsewhere,  that  imposes  so  stringent 
a  liability  as  is  required  to  sustain  the  ruling  now  re-  nohuabilitt 
viewed.  Public  policy  demands  the  enforcement  of  ^^oufasy, 
every  just  obligation  upon  those  public  agents  who  have  in  charge 
the  property  and  persons  of  others,  and  we  are  not  in  the  least  de- 
cree disposed  to  relax  them.  But  we  are  utterly  unable,  in  the 
facts  of  this  case,  to  impute  pecuniary  or  other  culpability  to  the 
defendant  or  its  employees  in  producing  the  disastrous  results 
that  followed  the  escape  of  cars,  not  in  their  own  charge,  but 
wholly  under  the  control  of  those  of  another  and  disconnected 
company. 

Appreciating  this  difficulty,  the  argument  for  the  appellee  seeks 
to  make  the  defendant  liable  for  the  want  of  care  and  vigilance  in 
the  servants  of  the  other  company,  upon  the  ground  of  their  being 
permitted  to  use  the  defendant's  track,  pursuant  to  the  ruling  in 
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Aycock  V.  Railroad,  89  N.  C.  321,  and  Bupporting  reference  found 
on  page  330. 

It  is  there  held,  upon  authority  and  sound  reason,  that  a  com- 
pany permitting  another  company  to  use  its  track  in  running  its 
wnSoADm  ^^^^  trains  over  the  consenting  company's  road,  and 
Sm?Ho^TS^     thus  exercising  the  franchise  of  the  latter,  remains  lia- 

OTBBR  TO  UBB  ^ 

TRACKS.  ble  for  the  consequences  of  mismanagement,  to  the 

same  extent  as  it  would  be  for  such  mismanagement  of  its  own 
servants  in  running  its  own  trains. 

The  principle  does  not  extend  to  the  present  case.  The  ob- 
structing cars  were  not  on  the  defendant's  road  by  their  consent, 
and  their  presence  was  an  invasion  of  the  defendant's  proprietary 
rights.  The  small  part  of  the  track  used  by  defendant's  consent, 
from  the  junction  to  the  depot,  over  which  the  descending  cai-s 
passed,  was  not  on  this  occasion,  and  lawfully,  used  by  the  de- 
fendant's permission,  for  the  care  were  running  at  random,  under 
no  control,  and  such  use  was  never  consented  to ;  and  besides,  the 
damage  was  done  on  a  part  of  the  road  which  the  Columbia  com- 
pany nad  no  authority  or  license  to  use,  in  a  lawful  manner  even. 

As  we  have  said,  a  guard  was  not  needed  for  any  purpose  of  the 
nbcessitt  defendant  at  the  switch,  for  such  a  mishap  could  have 
0B810JUL.  no  more  been  foreseen  than  the  intervention  of  a  wil- 
ful and  lawless  act  of  aggression  from  a  stranger  could  have  been 
anticipated. 

Would  a  light  or  signal  at  the  place  have  been  of  any  avail  in 
averting  the  catastrophe  more  than  a  mile  distant !  Was  there  any 
delay  in  tlie  effort  to  give  information  of  the  danger  to  the  com- 
ing train  ?  What,  then,  could  have  been  done,  which  was  omitted, 
after  the  cars  started  on  their  mission  of  ruin  and  death,  to  arrresc 
their  progress,  or  give  warning  to  the  train,  so  near  the  depot  ? 
We  are  unable  to  see  how  blame  for  the  terrible  result,  certainly 
falling  upon  others,  can  attach  to  the  defendant. 

There  is  error  in  this  part  of  the  charge  as  applied  to  the  undis- 
puted facts,  as  understood  and  declared  by  the  court. 

We  iind  it  unnecessary  to  solve  the  interesting  question  of  the 
plaintiff's  right  to  maintain  the  action  in  this  State,  putting  our 
decision  upon  other  grounds.  The  subject  is  touched  on  in  War- 
ner V,  Railroad,  antCy  250. 

There  must  be  a  new  trial.     Let  this  be  certified  to  that  end. 

Error.     Reversed. 

Liability  of  Company  owning  Track  for  Injuries  happening  during  its 
Use  by  Another  Company. — In  the  principal  case  it  is  submitted  that,  whUe 
the  result  reached  is  correct,  the  reasoning  is  erroneous.  After  stating  the  prin- 
ciple of  equal  responsibility  for  mismanagement  of  the  track  used  by  the  other 
company,  it  proceeds  to  hold  that  this  principle  does  not  extend  to  cases 
where  the  cars  of  the  other  company  are  not  rightfully  on  the  defendant's 
road.  In  this  case  the  mismanagement  began  when  the  cars  were  set  in  mo- 
tion, and  continued  until  they  came  to  rest.    They  ran  down  hill  over  the 
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switch  and  upon  the  separate  track  of  the  defendant  company,  by  tke  mis- 
management of  the  operating  company.  If  the  impulse  given  them  had 
been  weaker,  and  they  had  stopped  before  reaching  the  switdi,  it  is  conceded 
the  defetidant  would  be  liable.  The  mismanagement  is  grosser  and  the 
cars  run  beyond  the  switch :  is  the  defendant  therefore  less  liable?  It  seems 
more  reasonable  to  state  the  rule  thus :  A  railroad  company  which  permits 
another  to  use  its  track  becomes  responsible  to  injured  persons  for  all  in- 
juries resulting  from  the  misuse  of  such  track,  to  the  same  extent  that  it 
would  be  if  such  misuse  were  its  own.  Applying  this  rule  to  the  case  above, 
we  see  that  if  the  defendant's  servants  had  left  its  cars  in  this  position  and 
this  accident  had  followed,  the  plaintiff  could  not  recover.  That  was  one 
of  the  risks  of  the  business  which  he  undertook,  and  this  is  expressly  so 
ruled  in  Clark  «.  0.  B.  &  Q.  R.  Co.,  92  111.  48.  And  the  general  rule  of  the 
lessor's  liability  is  stated  in  Wabash,  St.  Louis  &  Pacific  R.  Co.  «.  Peyton, 
106  111.  584;  s.  c,  18  Am.  &  Eng.  R.  R  Cas.  1.  But  the  servant  could 
maintain  an  action  against  the  company  so  mismanaging  the  property  and 
with  whom  he  had  no  contract.  Cmfer  Osborne  v.  Morgan,  180  Mass.  108, 
105.  The  servants  of  the  mismanaging  company  would  not  be  his  fellow- 
servants.  Svenson  v,  Atlantic  Mail  Steamship  Co.,  57  N.  Y.  108 ;  Smith 
V.  N.  Y.  &  Harlem  R.  Co.,  19  N.  Y.  127. 

But  the  rule  is  otherwise  when  there  is  a  joint  use  of  defective  track  or  ma- 
chinery and  joint  employment.  Eain  v.  Smith,  80  N.  Y.  458 ;  89  N.  Y.  875 ; 
s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  545 ;  G.  C.  &  S.  F.  R.  Co.  v.  Dorsey,  ante, 
p.  446. 

The  liability  of  the  lessor,  notwithstanding  the  lease,  is  affirmed  in  Snow  v. 
Housatonic  R.  Co.,  8  All.  441;  Thompson  v,  N.  O.,  etc.,  R.  Co.,  10  La.  Ann. 
408;  Bower  V.  B.  &  S.  R.  Co.,  42  la.  546;  Alexandria  R.  Co.  v.  Brown,  17 
Wall.  446;  Nelson  «.  Vt.,  etc.,  R.  Co.,  26  Vt.  717;  Del.,  Lack.  &  W.  R.  Co. 
V,  Salmon,  89  N.  J.  L.  299;  Pittsburgh,  etc.,  R.  Co.  «.  Campbell,  86  III.  448. 

The  general  rule  of  the  liability  of  the  owner  of  the  track  is  the  same  in 
England.  In  an  action  by  the  guard  of  a  railway,  having  and  exercising 
running  powers  over  another  line,  for  an  injury  sustained  by  him  through 
his  head  coming  in  contact  with  a  post  on  the  servient  railway,  while  look- 
ing out  in  the  reasonable  performance  of  his  duty, — the  jury  having  found 
that  the  position  of  the  post  was  such  as  to  be  dangerous  to  a  guard,  who  is 
to  keep  a  lookout  reasonable  for  the  safety  of  the  train, — it  was  held  that  the 
servient  company  was  liable.     Graham  v,  N.  E.  R.  Co.,  18  C.  B.  N.  S.  229. 

In  Macon  &  Augusta  R.  Co. «.  Mayes,  49  Ga.  855,  the  plaintiff,  a  servant 
of  the  defendant,  was  acting  as  fireman  on  an  engine  of  the  defendant 
operated  by  a  construction  company.  The  president  of  the  defendant  com- 
pany, who  was  also  an  active  member  of  the  construction  company,  was  upon 
the  engine  and  in  charge  of  it  when  the  accident  occurred.  The  accident 
was  caused  by  the  wrongful  failure  to  flag  an  approaching  train  upop  an  in- 
tersecting line  of  road.  The  fact  that  the  engine  was  under  the  control  of 
the  menu>er  of  the  company  eliminated  the  fellow-servant  rule.  The  de- 
fendant's contention  was,  that  it  was  not  liable  for  the  act  of  the  construc- 
tion company.  The  court  held  the  defendant  company  liable.  The  road  in 
this  case  was  in  the  hands  of  the  contractors.  The  rule  that  the  independent 
contractor  is  liable  is  not  noticed.  The  same  rule  is  applied  in  similar  cases 
in  O.  &  M.  R.  Co.  9.  Dunbar,  20  111.628;  and  Chi.  &  R  L  R.  Co.  v.  Whipple, 
22  111.  105;  see  also  P.  &  R.  I.  R.  Co.  v.  Lane,  88  111.  448.  The  rule  is  laid 
down  as  to  lessees  as  well  as  contractors.  In  the  Illinois  cases  the  distinc- 
tion is  taken,  that  the  charter  gave  the  company  no  power  to  lease.  But 
where  the  charter  gave  the  power  to  lease  the  rule  is  otherwise,  unless  as  in 
a  Massachusetts  statute  a  continuation  of  liability  is  expressly  imposed. 
Mass.  St.  1888,  c.  99,  §  8;  Langley  v.  Boston  &  Me.,  10  Gray,  108.  •  •  •  V  ^^^ 
the  public  through  the  legislature  may  release  this  liability,  or  consent 'to  its 
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traosfer  by  the  mntee  without  recourse."  Thomas  «.  Railroad  Co.,  101  U. 
8.  88 ;  The  J.  M.  Line  R.  Co.  v.  Winans,  17  How.  80.  See  Mahoney  f>.  A.  & 
St.  L.  R.  Co.,  63  Me.  68;  Ditchitt «.  8.  D.,  etc.,  R.  Co.,  67  N.  Y.  426.  See 
on  this  point,  however,  Balsey  «.  St.  Louis,  Alton  &  Terre  Haute  R.  Co., 
post,  page  497. 

The  general  rule  is  reaffirmed  in  Abbott  v,  Gloyersville,  etc. ,  Horse  R. 
Co.,  80  N.  Y.  27;  but  the  court  emphasize  the  fact  that  no  statute  authoriz- 
ing the  lease  was  produced.  In  Freeman  v,  Minneapolis  &  St.  Louis  R.  Co., 
28  Minn.  448;  s.  c,  7  Am.  &  Eng.  R.  R  Cas.  410,  it  is  hdd  that  if  a  railroad 
without  the  consent  of  the  State  leases  its  road  to  another  which  operates 
it,  the  former  is  liable  for  injuries  resulting  from  defects  in  the  track.  So 
when  the  road  is  either  leased  or  mortgaged  by  authority  of  law  the  lessor 
company  does  not  remain  liable  for  the  torts  of  the  lessee  or  mortgagee. 
Daniels  v.  Hart,  118  Mass.  543;  State  v.  Consolidated,  etc.,  R.  Co.,  67  Me. 
479 ;  Rogers  v.  VITheeler,  48  N.  Y.  (Hand)  598 ;  etmfer  Sprague  v.  Smith,  29 
Vt.  421 ;  Ballou  v.  Farnum,  9  All.  47,  11  All.  78. 

The  lessor's  liability  does  not  extend  to  all  torts  of  the  lessee,  but  only 
to  torts  committed  in  the  performance  of  acts  the  right  to  perform  which 
is  derived  from  the  lease.  St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Balsley,  18  Brad. 
(HI  App.)  79,  where  it  is  said  (Pleasants,  J.):  <*But  this  liability  for  the 
acts  of  others  is  limited  to  wrong  done  by  them  while  in  the  performance  of 
acts  which  they  would  have  had  no  right  to  perform  except  under  the 
charter  of  the  company  sought  to  be  made  liable,  and  is  enforced  upon  the 
sole  ground  that  as  to  such  acts  they  are  to  be  regarded  with  reference  to 
the  public  as  the  servants  or  agents  of  such  company.  .  .  .  Franchises  are 
rights  and  privileges  acquired  only  by  special  grant  from  the  public  through 
the  legislature,  which  impose  upon  the  grantee,  as  the  consideration  therefor, 
a  duty  to  the  public  to  see  that  they  are  properly  used."  West  v.  St.  L.  V. 
&  T.  H.  R.  Co.,  68  m.  545.  See  on  this  point,  however.  Balsey  v.  St. Louis, 
Alton  &  Terre  Haute  R  Co.,  post,  page  497. 

For  cases  holding  the  lessee  also  liable  for  injuries  resulting  from  the  de- 
fective condition  of  the  lessor's  track,  see  Steller  «.  C.  &  N.  W.  R.  Co.,  46 
Wis.  497;  McElroy  v.  Railroad  Co.,  4  Cush.  400. 

Upon  this  point  generally,  see  In  re  Merrill,  11  Am.  &  Eng.  R.  R.  Cas. 
680;  Wabash,  etc.,  R.  Co.  «.  Peyton,  18  lb.  1;  niinios  Central  R.  Co.  «, 
Frelka,  18  lb.  7;  White  «.  Fitchburg  R  Co.,  18  lb.  140;  Eiain  9.  Smith,  % 
lb.  546. 


Alexander 


V. 

LomsviLLB  AND  Nashvillb  R  Oo. 

(Advance  Caee^  KerUuehy.    F^fruary  6,  1886.) 

If  a  railroad  company  employ  one  who  lacks  skill  and  experience  to  act  as 
conductor,  and  he  accepts  the  position  and  is  injured  in  consequence  of  his 
unskilfulness,  he  cannot  recover  of  the  company.  But  the  company  is  liable 
to  a  passenger  or  subordinate  employee  injured  by  the  unskilfulness  of  such 
conductor. 

It  is  the  duty  of  the  conductor  to  ascertain  whether  the  brakes  and  other 
safeguards  are  in  proper  condition  before  starting  the  train ;  and  if  he  fails 
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to  do  so  and  is  injured  by  a  defective  brake,  he  cannot  recover  of  the  com- 
pany, though  it  was  the  duty  of  the  car  inspector  also  to  make  the  examina- 
tion and  he  failed  to  do  so. 

Appeal  from  Jefferson  Common  Pleas  Oonrt 

Emmet  Field  for  appellant, 
Wm.  Lmdsay  for  appellee. 

Lewis,  J.-The  injury  for  which  appellant  eeeke  to  recover  in 
this  action  was  received  by  him  while  engaged  in  the  service  of 
appellee  as  conductor  of  a  mixed  train  of  cars  run-  facts. 

nmg  on  a  narrow-gauge  railroad  extending  from  the  city  of  Louis- 
ville about  twelve  miles  in  length. 

At  the  time  of  the  injury  ne  was  endeavoring  to  detach  from 
the  train  and  put  upon  a  spur  switch,  about  three  miles  from  that 
city,  called  Callahan^s  switch,  four  empty  flat  cars,  which,  by  reason 
of  the  main  track  being  up  grade  at  that  place,  had  to  be  done 
either  by  the  use  of  a  rope  or  oy  what  is  called  a  running  switch ; 
that  is,  cutting  the  cars  off  from  the  locomotive  while  in  motion, 
and  letting  them,  by  the  impetus  given,  run  upon  the  switch  track, 
the  necessary  change  of  rails  at  the  intersection  bein^  made  after 
the  locomotive  passes,  the  speed  of  which  is  acceleratea  upon  being 
cut  loose. 

But,  the  four  cars  being  on  that  occasion  without  brakes  or  such 
as  could  be  used,  appellant  found  it  impossible  to  stop  or  check 
them  on  the  down  grade  of  the  switch  track,  and,  to  avoid  a  dan- 
gerous collision  with  another  car  standing  thereon,  loaded  with 
stone,  he  jumped  off  one  of  the  flat  cars,  falling  against  rocks  near 
the  track,  and  in  some  way  getting  one  of  his  legs  run  over  by  a 
car  wheel,  whereby  he  was  severely  and  permanently  injured. 

The  ground  upon  which  he  bases  his  right  to  recover,  as  set  out 
in  the  petition,  is  the  alleged  negligence  of  appellee  in  providing 
him  with  cars  having  defective  brakes  that  would  not  obootdfobr^ 
work  when  he  attempted  to  stop  the  four  cars  on  the  ^oveby. 
switch,  whereby  the  injury  complained  of  was  caused,  of  which 
defects  appellee  knew,  or  might  have  known  by  the  use  of  ordinary 
diligence,  and  of  which  appellant  did  not  know. 

Appellee  admits  in  its  answer  that  the  brakes  on  the  fonr  cars 
were  negligently  out  of  order,  and  did  not  serve  the  purpose  for 
which  brakes  are  intended,  and  that  by  reason  thereof  ah8wkbo»coii. 
appellant  was  injured.  But  says  he  was  at  the  time  its  '^^• 
cnief  officer  and  agent,  and  the  sole  conductor  of  the  train,  and  had 
control  and  supervision  of  all  the  employees  engaged  in  the  run- 
ning operations  of  the  road,  and  of  tne  rolling  stock  used  on  the 
road,  and  that  the  defects  mentioned  were  known,  or  by  reason- 
able diligence  on  his  part  might  have  been  known,  to  him. 

It  is  also  stated  in  the  answer  and  attempted  to  be  proved  that 
amongst  appellee's  printed  rules  for  operating  trains,  which  its 
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condnctorB  are  required  to  obey,  is  one  forbidding  tihe  placing  of 
cars  on  switch  tracks,  by  the  naethod  called  a  running  switch,  the 
one  used  when  appellant  was  injured,  which  is  always  attended 
with  danger.  But  conceding  appellant  knew,  or  that  it  was  his 
duty  to  know,  such  rule  existed,  still  we  do  not  think  his  violation 
of  it  is  a  sufficient  defence  to  this  action.  For  the  evidence  tends 
to  show  that  it  is  the  most,  if  not  the  only,  practicable  way  to  put 
cars  on  Callahan's  switch,  and  had  been  so  habitually  resorted  to 
before  appellant  was  employed  as  conductor  as  to  raise  the  pre- 
sumption that  appellee  was  aware  of  and  approved  it. 

It  is  alleged  by  appellant  that  he  had  never  acted  or  had  any 
experience  as  conductor  of  a  railroad  train  before  being  employ^ 
as  conductor  on  the  narrow-gauge  road,  and  that  fact  appellee 
knew  at  thft  time. 

The  evidence  shows  that  appellant  had  for  about  three  years 
been  connected  with  the  runnmg  of  trains  on  other  roads  owned 
by  appellee,  as  baggage  master  and  express  a^ent,  but  was  con- 
ductor about  one  month  only  before  receiving  the  injury. 

It  farther  appears  that  appellee's  superintendent  of  transporta- 
8ur«Ri!mnn>-  tiou,  who  had  authority  to  select  and  employ  conduc- 
tors, was,  when  he  put  appellant  in  the  position,  aware 
of  his  lack  of  experience  as  conductor,  but  failed  to 
furnish  him  with  the  printed  rules  of  the  company,  and  gave  him 
no  definite  instruction  as  to  his  duties,  the  only  instruction  re- 
ceived by  him  being  obtained  from  his  predecessor,  with  whom 
he  operated  the  train  two  days  before  taking  full  control  as  con- 
ductor. 

In  every  contract  of  hiring  between  a  railroad  company  and  its 
NATuia  OF  ooif  6™P^oyee  there  arises  a  legal  implication  of  good  faith 
tr^S^aSd  *^b.  on  the  part  of  both  to  tne  public  as  well  as  to  each 

UQATIOX  B«-         ,,  Vn  .t  •  *      .•  1_ 

tween  coMPAinr  othcr.  Consequeutlv  m  an  action  by  a  passens^er  or 
stranger,  or  even  by  a  subordinate  employee,  for  an  in- 
jury received  on  or  by  a  railroad  train  by  reason  of  the  inexperi- 
ence or  want  of  skill  of  the  conductor  in  chai^  of  it,  the  liability 
of  both  the  company  and  conductor  is  fixed ;  for  in  such  case  bad 
faith  as  well  as  negligence  may  be  imputed  to  each  of  them.  But 
in  an  action  by  a  railroad  company  against  a  conductor  of  one  of 
its  trains  for  an  injury  resulting  from  his  inexperience  and  want 
of  skill  it  would  be  a  sufficient  defence  that  the  company  employed 
him  with  fuU  knowledge  of  his  want  of  the  necessary  qualification 
for  the  position.  For  railroad  companies  are  under  the  highest 
moral  as  well  as  well  as  a  legal  obligation  to  exercise  care  and  dili- 
gence in  the  selection  and  employment  of  competent  and  trust- 
worthy conductors  of  their  trains  and  none  others,  and  hence  a 
claim  for  damages  in  such  case  would  be  founded  upon  the  plain- 
tiffs own  bad  faith  and  negligence  of  the  most  reprehensible 
character. 
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And  it  seems  to  ns  that  for  the  same  reason  the  rale  onght  to  be 
applied  to  an  employee  who  volnntarily  assumes  the  responsible 
position  of  conductor  of  a  railroad  train,  and  that  he  tm  uhdbb- 
should  be  precluded  from  recovering  a^inst  the  com-  mLmmL  ^ 
pany  for  an  injury  resulting  from  his  own  confessed  want  of 
experience  and  skill.  For  when  he  accepts  the  position  he  under- 
takes  that  he  has  the  requisite  qualifications  to  aischarge,  and  will 
faithfully  and  diligently  discharge  the  duties  of  conductor.  And 
upon  the  faith  of  such  undertaking 'he  is  employed,  and  lives  and 
property  are  entrastea  to  his  cust(3y. 

It  is  true  in  this  case  the  company  knew  appellant  had  no  previ- 
ous actual  experience  as  conductor,  and,  as  we  have  said,  for  that 
reason  could  nave  had  no  claim  against  hini  for  an  knowlkdob  oi 
injury  to  it  resulting  from  his  want  of  experience.  SJSlliT'Inrex. 
But  that  fact  does  not  release  him  from  his  own  ™"«»c«. 
undertaking,  nor  absolve  him  from  the  duty  and  good  faith  he 
owed  to  the  public.  Nor  does  his  want  of  practical  experience  as 
a  conductor  necessarily  involve  his  ignorance  of  the  hazards  and 
responsibilities  of  the  {)osition,  at  the  time  of  his  employment,  for 
he  nad  then  been  running  on  railroad  trains  for  three  years.  And 
much  less  could  such  excuse  avail  liim  at  the  time  he  was  injured, 
for  he  had  then  been  actually  in  the  service  as  conductor  one 
month. 

As,  therefore,  it  does  not  appear  that  appellant  was  constrained 
by  fraud  or  coercion  on  the  part  of  the  company  to  ^^^^  ^^ 
act  as  conductor,  but  being  sttt  juris  did  so  voluntarily  j>xmws  of  w 
and  for  his  own  advantage,  we  think  he  should  in  this  btruotohb'oox- 
case  be  held  to  the  performance  of  all  the  duties  and  ^■^'^*** 
responsibilities,  and  accorded  onl^  th6se  rights  and  immanities 
that  usually  appertain  to  the  position.  Consequently  the  follow- 
ing instruction  contains  the  law  applicable  to  this  case  and  was 
properly  given : 

"  When  a  person  assumes  to  act  as  a  railroad  conductor  .  .  .  the 
law  requires  of  him,  in  the  discharge  of  the  duties  incident  to  that 
position,  all  the  care,  skill,  .  .  .  and  caution  which  ordinarily  care- 
ful, skilf  al  .  .  •  and  cantious  persons  engaged  in  similar  business 
.  .  .  observe." 

The  remaining  inquiry,  then,  is  whether  it  was  the  duty  of  appel- 
lant, as  conductor,  before  moving  his  train  from  the  depot  in  the 
city  of  Louisville,  to  ascertain,  or  to  exercise  reasonable  exbrciss  of 
diligence  in  endeavoring  to  ascertain,  whether  the  four  SSS^^^Sjiiha. 
flat  cars  were  supplied  with  brakes  in  proper  condition,  "omofbrakm. 
for  the  injury  to  nim  was  entirely  the  result  of  the  want  of  brakes 
on  those  cars  that  would  work. 

The  evidence  as  well  as  the  special  verdicts  of  the  jury  show 
that  appellant  did  not  know,  until  he  attempted  to  use  them  on 
Callahan's  switch,  that  the  brakes  on  the  four  cars  were  not  in 
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working  order,  and  that  he  made  no  examination  or  test  to  ascer- 
tain whether  they  were  fit  for  use,  though  he  could  have  made 
such  examination  before  asing  the  cars. 

It  is  the  duty  of  railroad  companies  to  furnish  a  safe  road,  and 
DUTY  OF  COM-    sufficient  and  safe  machinery  and  cars.    They  can  pro- 

SraVaS'B'Sfr  vide  all  this  by  the  use  of  tne  requisite  care  and  over- 
^»BBT  AHD    gjgjj^ .  j^jj^  j J  ^j^gy  f gj2  ^  ^^  j^  ^YiQj  arc  guilty  of  a 

breach  of  duty,  and  are  liable  for  the  consequences,  as  well  to 
their  servants  as  to  others.  2  Thompson  on  ^Negligence,  985,  and 
authorities  cited. 

And  it  is  true  that  if  a  servant  is  injured  by  reason  of  latent 
defecfs,  or  hazards  incident  to  the  occupation,  of  which  the  master 
knows  or  ought  to  have  known,  but  of  which  the  servant  does  not 
know,  nor  can  be  reasonably  required  or  expected  to  know,  he 
mav  recover  for  such  injury.  For,  as  said  by  this  court  in  Sullivan 
V,  Louisville  Bridge  Co.,  9  Bush,  81,  "  there  are  cases  when  the 
employee  has  a  right  to  depend  upon  the  judgment  of  his  em- 
ployer as  to  the  safety  of  the  material  furnished  him  ;  and  in  such 
instances,  when  he  is  injured  by  the  negligence  of  the  party  fur- 
nishing the  material,  his  right  to  recover  is  unquestioned."  But, 
said  the  court  in  the  same  case,  "  in  an  examination  of  authorities 
on  this  subject  we  have  found  no  case  where  the  employer,  either 
from  his  own  neglect  or  that  of  his  a^ent,  was  hela  liable  when 
the  party  using  the  material  furnished  him  and  receiving  an  injury 
therefrom,  knew  before  the  injury  was  received  as  much  about  the 
material  used  and  its  defectiveness  as  the  party  furnishing  it." 

It  appears  that  the  company  hafl  a  car  inspector  employed,  whose 
business  and  duty  it  is  to  examine  all  cars,  and  if  any  one  be  found 
Car  IK8PBCTOB  unfit  for  usc  to  indicate  the  fact  by  a  mark  thereon. 
coMPAN^.  *^'  It  may  be  that  if  the  car  inspector  nad  faithfully  dis- 
charged his  duty  in  this  instance,  which  the  evidence  shows  he 
failed  to  do,  the  four  cars  with  defective  brakes  would  not  have 
been  put  in  use  by  appellant,  and  he  would  not  have  been  injured. 
But  the  printed  rules  of  the  company  require  each  conductor 
before  moving  a  train  to  inform  himself  of  the  condition  of  the 
cars  composing  it,  and,  independent  of  the  rules,  he  is  neither  re- 
quired nor  justified  in  using  a  car  that  is  defective  and  unfit  for 
use.  That  appellant  was  not  furnished  with  a  copy  of  the  printed 
rules,  and  was  ignorant  of  their  existence,  did  not  constitute  a  suffi- 
cient reason  for  rejecting  them  as  evidence  in  this  case,  and  they 
were  properly  admitted.  For  it  was  his  duty  to  acquaint  himself 
with  those  rules,  which  manifestly  he  might  have  done  by  the  use 
of  ordinary  diligence. 

Moreover,  the  evidence  shows  that  it  is  the  duty  of  conductors, 
and  their  custom  before  moving  trains,  to  know  that  each  car  is  in 
proper  running  condition. 

In  our  opinion  it  is  properly,  in  fact  necessarily,  within  the 
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scope  of  his  duties  for  a  railroad  conductor  to  ascertain  by  all 
reasonable  means  in  his  power,  before  moving  a  train,  that  it  may 
be  done  with  reasonable  safety  of  the  lives  of  passengers,  em- 
ployees, and  property  placed  under  his  control,  and  every  one 
should  be  held  to  the  knowledge,  experience,  and  skill  requisite  to 
ascertain  such  fact 

The  essential  fact  that  appellant  was  injured  by  reason  of  his 
own  negligence  in  moving  the  train  when  the  four  cars  were  not 
properly  supplied  with  brakes,  which  by  reasonable  diligence  and 
care  he  mignt  have  known,  clearly  appears,  and  therefore  the  court 
did  not  err  in  rendering  judgment  for  the  defendant,  notwith- 
standing  the  jury  failed  to  agree  as  to  some  of  the  interrogatories 
propounded. 

The  judgment  is  affirmed. 


Hoke 

V. 

St.  Louis,  Keokuk  and  Kobthwestebn  B.  Oa 

{Advance  Case,  Musauri.    March  18,  1886.)  m 

A  roadmaster  of  a  railroad  company  is  not  a  feUow-servant  with  a  laborer 
engaged  under  him  in  removing  a  wrecked  car,  and  the  company  is  liable  for 
his  negligence  by  which  such  laborer  was,  while  so  employed,  injured. 

Appeal  from  the  St.  Louis  Court  of  Appeals.     Reversed. 

Action  for  damages  for  injury  done  by  defendant  and  its  em- 
ployees  to  plaintiff  while  engaged  in  loading  a  wrecked  car  upon  a 
wrecking  train  of  defendant. 

The  facts  are  fully  stated  in  the  opinion. 

If.  C.  Dryderh  and  A,  R,  Taylor  for  appellant. 

Fogg  db  liatch  and  T,  F.  McDearmon  tor  respondent. 

Ray,  J. — This  was  an  action  for  damages  for  an  injury  alleged 
to  have  been  done  to  plaintiff  by  defendant  and  its  pacm. 

employees  while  engaged  in  loading  a  wrecked  car  upon  a  wreck- 
ing; train  of  defendant. 

The  action  was  commenced  in  the  Lincoln  Circuit  Court,  and 
afterwards  transferred  to  that  of  St.  Charles,  where  there  was  a  ver- 
dict and  judgment  for  plaintiff  for  $10,000,  from  which  the  de- 
fendant appealed  to  the  St.  Louis  Court  of  Appeals,  where  the 
judgment  of  the  circuit  court  was  reversed  and  the  cause  remanded, 
irom  which  the  plaintiff  appealed  to  this  court. 
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The  case  is  reported  in  the  11th  Mo.  App.  Keports,  674,  where 
QuuTioii  the  general  facts  of  the  case  appear,  except  that  the 

OTAntD.  record  shows  the  extent  and  nature  of  the  powers,  du- 

ties, and  jurisdiction  of  Tracj,  as  roadmaster  of  defendant,  more 
fully  than  appears  by  the  opinion.  The  controlling  question  in 
tlie  case,  and  upon  which  it  was  made  to  turn  in  the  court  of  ap- 
peals, is  whether  the  plaintiflE  and  said  Tracy  were  fellow-servants 
m  the  transaction  in  which  the  injury  was  received,  or  whether 
said  Tracy  in  said  transaction  acted  as  vice-principal  or  alter  ergo 
of  the  defendant  company. 

The  Court  of  Appeals  in  effect  held  that  the  plaintiff  and  said 
HoLDwo  OF  "^^^^7  were  fellow-servants,  and  that  it  did  not  appear 
Court  of  a^  that  the  injury  complained  of  arose  from  any  negli- 
gence of  Ti'acy's  in  the  matter  of  employing  hands, 
or  in  any  matter  in  which  he  replaced  the  master,  or  in  any  of  the 
business  in  which  he  was  vice-principal  or  alter  ego  of  the  master, 
and  that  plaintiff  could  not  therefore  recover,  and  for  that  reason 
reversed  the  judgment  of  the  trial  court  and  remanded  the  cause, 
and  the  propriety  of  this  ruling  is  now  the  question  before  us. 

The  record  shows  not  only  that  said  Tracy  was  roadmaster  of 
ATJTHoiuTT  AHD  ^^^^^daut's  road,  with  power  to  employ  and  discharge 
JURI8DICTIOMOF  liauds,  but  also  that,  as  such  roadmaster,  he  had  iuris- 
diction  over  the  roadbed  and  track  of  defendant 
throughout  its  entire  line ;  that  his  duties  were  to  keep  roadbed, 
track,  cattle-guards,  and  fencing  in  repair ;  that  he  had  authority 
to  employ  and  discharge  section  foremen,  foremen  of  construction 
and  wrecking  trains,  bridge  watchmen,  and  also  all  men  and  labor- 
ers in  his  department ;  that  his  authority  and  jurisdiction  extended 
alike  to  laborers,  section  foremen,  foremen  of  construction  or 
wrecking  trains  engaged  in  the  work  of  clearing  away  or  removing 
a  wi*eck  from  the  roadbed  or  track,  or  any  special  foreman  en- 
gaged in  the  special  work  of  clearing  away  sucn  a  wreck. 

The  record  also  shows  that  in  August,  1879,  a  supply  train  of 
defendant's  cars,  consisting  of  three  box  and  three  flat  cars,  had 
PAcracoxciaui.  been  wrecked  on  defendant's  road  near  Foley  Station, 
Dia  nwuBY.  ^jj J  ijjjg  evidence  on  the  part  of  the  plaintiff  tended 
to  show  that  the  plaintiff,  at  the  time  of  the  injury  complained  of, 
was  working  in  defendant's  employ  as  a  laborer  under  Michael 
Fitzgerald,  an  agent  and  servant  of  defendant,  who  was  superin- 
tending  or  bossinsj  the  body  of  laborers  of  whom  the  plaintiff  was 
one ;  that  plaintiff  was  acting  as  a  laborer  under  the  direct  super- 
vision, direction,  and  control  of  John  Tracy,  who  was  defendant's 
roadmaster  and  as  such  had  control  of  the  roadbed  and  track  of 
defendant's  entire  line,  with  the  powers,  duties,  and  jurisdiction 
heretofore  stated  in  that  behalf ;  that  said  Fitzgerald  was  section 
and  construction  foreman  of  defendant,  and  was  assisting  said 
Tracy  in  superintending  plaintiff  and  other  laborers  in  removing 
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the  wreck  and  loading  a  flat  car,  whose  wheels  and  trucks  had  been 
broken  off,  upon  a  wrecking  train,  both  of  which  were  owned  by 
defendant  and  being  controlled  by  defendant's  agents. 

The  wrecking  train  was  composed  of  an  engine  and  flat  cars, 
and  had  been  cut  in  two,  some  of  the  cars  attached  to  the  engine 
being  south  of  the  wrecked  flat  car,  and  other  cars  standing  still 
north  of  the  wrecked  car.  Tlie  flat  or  wrecked  car  had  been 
lifted  upon  the  track  of  defendant's  road  when  the  train  was  cut 
in  two,  and  the  north  end  of  the  wrecked  car  had  been  lifted  up 
and  placed  on  the  first  car  in  the  wrecking  train  north  of  the 
wrecked  car ;  and  the  other  laborers  and  plaintiff,  under  the  con- 
trol and  supervision  of  Tracy  and  Fitzgerald,  were  attempting  to 
place  the  south  end  of  the  wrecked  car  on  the  first  car  of  the 
wrecked  train  immediately  south  of  the  wrecked  car,  so  that  the 
fii-st  car  of  the  south  train  might  be  pushed  under  the  wrecked  car. 
This  wrecked  car  was  held  up  above  the  level  of  the  first  flat  car 
south,  by  levers  resting  on  the  floor  of  the  first  flat  car  south,  the 
north  ends  of  which  levers  extended  a  few  inches  under  the  south 
end  of  the  wrecked  car ;  and  while  the  wrecked  car  was  held  up 
by  the  levers,  plaintiff  was  ordered  by  Fitzgerald  and  Tracy  to  go 
under  the  wrecked  car  and  push  out  one  of  the  levere.  Plaintiff 
obeyed  the  order,  and  whilst  pushing  at  the  lever,  Tracy,  intending 
to  signal  the  engineer  to  move  the  engine  north  and  thus  force  the 
flat  car  on  which  the  levers  were  resting  under  the  wrecked  car,  by 
carelessness  and  mistake  signalled  the  engineer  to  move  south,  in 
consequence  of  which  the  engine  was  moved  south  and  thereby 
drew  the  flat  car  and  levers  from  under  the  wrecked  car  and  caused 
the  same  to  fall  on  plaintiff,  crushing  and  crippling  him  for  life. 
The  testimony  on  the  part  of  the  defendant,  on  the  contrary, 
tended  to  show  that  Tracy  gave  the  right  signal,  but  that  the  en- 
gineer by  mistake  and  carelessness  moved  the  engine  south  instead 
of  north,  thus  causing  the  accident. 

On  this  point  the  testimony  is  conflicting  as  to  what  signal 
Tracy  gave,  but  all  agree  that  if  he  gave  the  signal  the  plaintiff's 
witnesses  say  he  gave,  he  gave  the  wrong  signal,  caused  the  cars 
to  move  the  wrong  way,  and  thus  occasion  the  accident  and  injury 
in  question,  and  so  the  jury  found. 

The  material  instructions  given  and  refused  in  the  cause  are  set 
out  in  the  opinion  of  the  Court  of  Appeals,  and  are  as  follows : 

Those  given  for  the  plaintiff  are  two  in  number,  as  follows : 

"  1.  If  the  jury  find  from  the  evidence  that  one  John  Tracy  was 
the  roadmaster  of  defendant's  railroad,  and,  as  such  ucgTBuonoHs 
roadmaster,  was  the  superintendent  for  the  defendant  '©"►^•^wwff. 
of  the  work  of  removing  and  loading  up  the  wreck  in  question, 
and  had  entire  control  and  charge  thereof,  with  power  to  employ 
the  section  foreman  and  section  bands,  and  that  the  plaintiff  was 
subject  to  his  orders  and  directions,  then  the  jury  are  instructed 
25  A.  &  E.  R.  Cas.— 80 
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that  said  Tracy  was  not  a  fellow-servant  with  the  p1ainti£E,  and  that 
said  Tracy's  acts  and  conduct  in  connection  witli  said  work  were 
and  are  the  acts  and  conduct  of  the  defendant,  so  far  as  this  case 
is  concerned." 

*'  2,  If  the  iury  believe  from  the  evidence  that  the  plaintifi 
while  employed  by  defendant  as  a  section  hand,  on  or  aboat  the 
15th  day  of  August,  1879,  in  the  discharge  of  his  duty  as  such 
section  hand,  was  ordered  by  his  snperior  to  step  under  the 
wrecked  car  and  push  out  a  certain  lever,  and  that  in  the  discharge 
of  said  duty,  and  in  obedience  to  said  order,  plaintiff  stepped 
under  said  car,  and  while  engaged  in  attempting  to  carry  out  said 
order,  the  defendant,  throu^  negligence  or  mistake,  and  without 
warning  to  the  plaintiff,  gave  to  the  person  in  charge  of  the 
engine  a  signal  to  move  said  engine  and  the  cars  attached  to  it 
southward,  when  the  proper  signal  would  have  been  to  move  the 
engine  and  the  cars  attached  to  it  northward,  and  that  in  obedience 
to  said  signal  the  person  in  charge  of  the  engine  moved  said  engine 
and  cars  attached  to  it  southwara,  and  that  in  consequence  thereof 
said  wrecked  car  fell  npon  and  injured  the  plaintiff,  the  verdict 
must  be  for  the  plaintiff." 

To  the  giving  of  which  instructions  by  the  court  the  defendant 
at  the  time  excepted. 

Three  were  given  for  the  defendant,  as  follows : 

"1.  If  the  jurors  believe  from  the  evidence  that  at  the  time  the 
plaintiff  was  injured  he  was  an  employee  of  the  defendant,  and 
iiTCTBucnoNs  engaged  with  a  number  of  other  men  in  loading  a 
FOB  DKFKKDAHT.  ^recKcd  traju  on  a  flat  car,  attached  to  an  engine  on 
defendant's  track,  and  that  John  Tracy,  defendant's  roadmaster, 
gave  a  signal  to  the  engineer  in  charge  of  the  engine  to  move  his 
engine  northward,  ana  that  the  engineer,  instead  of  moving  his 
engine  northward,  moved  southwardly,  and  that  the  plaintiff's 
injury  was  caused  by  the  southward  movement  of  the  engine  and 
the  cars  thereto  attached,  the  plaintiff  cannot  recover  and  they 
must  find  for  the  defendant." 

"  2.  Even  though  the  jury  may  believe,  from  the  evidence, 
that  plaintiff's  injury  was  caused  by  the  southward  movement  of 
the  train  by  the  engineer  in  charge,  in  obedience  to  an  order  of 
John  Tracy,  defendant's  roadmaster,  so  to  do ;  yet,  if  they  also 
believe,  from  the  evidence,  that  said  engineer  had  reasonable 
grounds  to  believe  that  this  was  a  wrong  signal,  and  that  obedi- 
ence to  the  signal  would  cause  damage  or  injury,  the  plaintiff  can- 
not recover,  and  the  finding  must  be  for  the  defendant." 

"  3,  If  the  jury  believe  from  the  evidence,  that  prior  to  the 
happening  of  the  accident  which  caused  the  injury  to  plaintiff, 
defendant's  roadmaster,  John  Tracy,  gave  the  men  employed  in 
loading  the  wrecked  car  on  another  flat  car  warning  that  they 
must  get  out  of  the  way,  that  he  was  going  to  move  the  train,  or 
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words  to  that  effect,  and  that  said  warning  was  given  in  sufficient 
time,  before  the  movement  of  said  train,  tor  said  men  to  ^t  oat  of 
the  way,  and  loud  enough  for  the  men  to  hear  said  wammg ;  and 
shall  further  believe  that  plaintiff,  in  the  exercise  of  reasonable 
care,  could  have  heard  said  warning,  and  failed  to  get  out  of  the 
way,  then  the  defendant  is  not  liable  in  this  action,  and  the  verdict 
should  be  for  the  defendant,  unless  the  jury  further  find  that  said 
Tracy  saw  the  plaintiff  was  in  ^danger  in  time  to  have  prevented 
the  injury,  and  failed  to  make  proper  precautions  to  prevent  said 
injury." 

The  court  gave  the  following  instruction  upon  its  own  motion : 

"  9.  The  court  instructs  the  jury  that  a  servant  of  a  corporation, 
who  is  injured  by  the  misconduct  or  ne£^li£:ence  of  his  , 
tellow-servant,  can  maintain  no  action  against  the  mas-  coscerniko  ra- 
ter for  such  injury,  and  that  this  rule  applies  in  all  oSSJe^f  pe^ 
cases  without  regard  to  the  degree  of  subordination  in  "^^■■**^^"- 
which  the  different  servants  or  agents  may  be  placed  with  refer- 
ence to  each  other;  and  if  the  juY-y  find  from  the  evidence  that 
plaintiff,  Tracy,  and  Fitzgerald  were,  at  the  time  of  the  injury 
complained  of,  all  employees  of  defendant,  in  the  service  of  the 
defendant,  then  the  verdict  of  the  jury  must  be  for  defendant, 
unless  the  jury  should  also  find  and  believe  from  the  evidence  that 
the  roadmaster,  Tracy,  had  sole  charge  and  control  of  the  works 
as  superintendent  thererof,  with  power  to  employ  the  hands  em- 
ployed, and  that  the  plaintiff  was  at  the  time  subject  to  his  order, 
and  that  the  injury  complained  of  was  caused  by  his,  the  said 
Tracy's,  negligence." 

Defendant  asked  the  court  to  instruct  the  jury  "  that  if  plaintiff 
and  Tracy  and  Fitzgerald  were  fellow-servants  of  defendant,  all 
engaged  at  a  common  employment  at  the  time  of  the  accident, 
ana  the  injury  was  caused  by  Tracy's  negligence  in  giving  a  wrong 
signal,  defendant  is  not  liable ;  and  also  that  if  Tracy  was  road- 
master  of  defendant,  with  authority  to  employ  and  discharge 
hands,  yet,  unless  plaintiff  was  injured  by  some  negligence  of 
Tracy  in  the  employment  of  unfit  men,  or  the  providing  of  unsafe 
appliances,  the  verdict  must  be  for  defendant."  These  declara- 
tions of  law  were  refused. 

The  Court  of  Appeals  held  that  instruction  number  two  given 
for  plaintiff  was  erroneous,  and  unwarranted  by  any  evidence  in 
the  case ;  and  that  the  instructions  asked  by  the  defendant,  and 
set  out  in  the  conrse  of  its  opinion  as  refused,  should  have  been 
given. 

The  case  at  bar,  in  all  its  essential  features  and  principles,  is 
identical  with  that  of  Moore  v.  Wabash,  St.  L.  &  Pa-  w^SSh  m\ 
cific  R  Co.,  21  Am.  &  Eng.  R  R.  Cas.  509,  recently  Sib,S^-  ^°"- 
decided  by  this  court  and  not  yet  reported. 

In  that  case  this  court,  per  Henry,  C.  J.,  had  occasion  to  con- 
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sider  and  review  this  whole  question  of  fellow  servants  in  an  elab- 
orate opinion,  and  the  ruling  in  that  case  must  be  accepted  as  deci- 
sive  of  this. 

That  was  an  action  to  recover  damages  for  an  injury  sustained 
by  the  plaintif!  therein  while  in  the  employ  of  that  defendant  as  a 
car  repairer.  The  defendant  in  that  case,  it  seems,  kept  a  local  car 
shop  at  Stansbury,  its  general  car  shops  being  elsewhere  and  under 
a  general  superintendent  thereof,  named  Buck,  and  had  in  its  em- 
ploy a  foreman  of  car  repairers,  named  Kestler,  who  had  sole 
charge  and  control  of  hands  employed  to  repair  cars. 

At  that  shop  the  plaintiff  was  employed  as  a  car  repairer,  and 
was  ordered  bv  said  foreman  to  repair  the  draw-head  of  one  of  the 
freight  cars  ox  defendant  standing  on  a  side  track,  nnder  a  promise 
from  said  foreman  that  he  would  protect  him  from  danger  and  in- 
jury while  so  employed  in  making  said  repairs,  and  prevent  any 
train  or  engine  from  coming  on  said  side  track  while  so  employed ; 
but  that  through  the  negligence  and  carelessness  of  said  foreman 
an  engine  of  defendant  was  permitted  to  come  in  upon  said  side 
track  and  drive  with  great  force  against  said  car  under  which  said 
plaintiff  was  so  at  work,  whereby  plaintiff's  right  arm  was  caught 
and  crushed  between  said  cars,  etc 

In  treating  of  that  case  the  court  use  this  language:  "If  we 
may  venture  a  general  proposition  on  the  subject,  it  is  that  all  are 
samb-lak-  fellow-servants  who  are  enffaeed  in  the  prosecution  of 
COURT.  the  same  common  work  under  the  direction  and  man- 

agement of  the  master  himself,  or  of  some  servant  placed  by  the 
master  over  them.  If  a  person  employ  another  to  perform  a  duty 
which  he  would  have  to  discharge  if  another  were  not  employed  to 
do  it  for  him,  such  person,  as  to  that  service,  stands  in  the  mas- 
ter's stead  with  relation  to  other  persons.  .  .  .  The  person  who  had 
control  of  the  work  and  the  men  engaged  in  it,  directing  how, 
when,  and  where  it  should  be  done,  represented  in  those  matters 
the  company  itself.  It  was  the  duty,  a  contractual  obligation,  of 
the  company  to  provide  for  the  safety  of  the  men  at  work  in  re- 
pairing the  cars.  The  company  devolved  that  duty  upon  the  per- 
son who  represented  it  in  conducting,  ordering,  and  managing  the 
work  and  men  engaged  in  it.  .  .  .  The  foreman,  in  what  he  had 
to  do  for  the  company,  did  not  represent  himself.     Except  as  the 

ent  of  the  company,  he  had  no  interest  in  the  repairs  ordered. 

e  did  none  of  the  manual  labor  in  repairing  the  car,  but  for  the 
company  gave  such  orders  and  directions  to  the  car  repairers  as  he 
thouffht  proper.  That  the  foreman  was  an  inferior  servant  to  Buck, 
who  had  a  general  control  and  management  of  car  repairs  any- 
where along  the  line  of  the  road,  does  not  determine  that  the  fore- 
man was  a  fellow-servant  of  plaintiff.  .  .  .  Buck,  the  general 
superintendent  of  car  repairs,  was  not  a  fellow-servant  of  plaintiff, 
and  could  not  have  been  so  regarded  if  he,  instead  of  Kestler,  had 
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been  pre&eDt  and  given  the  order,  and  made  the  alleged  promise 
to  protect  plaintiff  in  obeying  that  order ;  and  if  by  that  authority 
of  the  company  Kestler  was  placed  therd  to  do  what  fell  within 
the  line  of  buck's  duty,  did  he. not  in  respect  to  that  matter  stand 
in  the  same  relation  to  the  company  as  Buck  himself;  and  if 
Buck  had  personally  done  what  it  is  alleged  Kestler  did,  could  the 
company  have  successfully  defended  the  action  on  the  ground 
that  Back  and  plaintiff  were  fellow-servants  ?  We  recognize  the 
principle  that  one  may  act  in  the  dual  character  of  a  representative 
of  a  master  and  as  a  fellow-servant.  If  it  had  been  the  duty  of 
the  foreman  in  this  case  to  assist  when  necessary  in  the  manual 
work  of  repairing  the  car  in  addition  to  the  other  duties  of  super- 
intending, controlling,  and  directing  such  work,  and  he  had  gone 
under  the  car  with  plaintiff  to  assist  in  repairing  the  car ;  and,  by 
some  negligent  or  unskilful  act  while  so  engaged,  injured  the 
plaintiff,  the  latter  could  not  have  recovered  without  proof  of  facts 
which  entitle  one  to  recover  when  injured  in  consequence  of  the 
negligence  or  unskilfulness  of  a  feliow-servant.  Under  the  cir- 
cumstances proved  in  this  case,  we  think  that  plaintiff  and  Kestler 
were  not  fellow-servants." 

In  the  case  at  bar,  as  has  been  seen,  Trac^,  whose  negligence 
and  carelessness  in  giving  signals  to  the  engineer  occasioned  the 
iniury  in  question,  was  not  at  the  time  engas^ed  or  as-  ^ 
Bisting  m  the  manual  work  of  removing  said  wreck  boadmaster 
from  the  roadbed  and  track  of  defendant,  or  in  leod-  bk  fellow. 
ing  said  wrecked  car  upon  said  wrecking  tram ;  nor 
does  it  appear  to  have  been  his  duty  as  roadmaster  so  to  do ;  but 
was  engaged  as  such  in  superintending,  directing,  and  controlling 
aaid  laborers,  including  |)laintiff,  in  said  work,  and  in  that  partic- 
ular was  in  the  line  oi  his  duty  as  roadmaster  of  defendant ;  and 
under  the  authority  of  said  case  of  Moore  v.  Wabash,  St.  L.  &  Paci- 
fic R.  Co.,  said  Tracy  and  plaintiff  were  not  fellow-servants,  but  that 
Tracy  in  the  transaction  in  which  the  iniury  in  question  was  re- 
ceived, represented  the  master,  and  in  tnat  behalf  was  acting  as 
vice-principal  or  alter  ego^  and  that  his  negligence  in  that  particu- 
lar was  the  negligence  of  the  defendant,  for  which  it  is  liable. 
Various  other  questions  were  raised  in  the  progress  of  the  trial, 
and  suggested  and  argued  in  briefs  of  counsel,  which  we  have  not 
overlooked,  but  we  have  not  deemed  them  material  to  the  proper 
disposition  of  the  case,  and  thejr  will  not  be  further  noticed. 

The  question  we  have  considered  was  raised  at  every  stage  of 
the  proceeding ;  first,  by  way  of  objection  to  the  reception  of  anv 
evidence  at  the  trial ;  second,  by  way  of  demurrer  to  plaintiff's 
evidence ;  and,  third,  by  way  of  instruction  ;  and  manifestly  waa 
and  is  the  principal  and  controlling  question  in  the  cause. 

For  these  reasons  the  Court  of  Appeals  erred  in  its  said  rulings, 
and  its  said  judgment  for  that  cause  is  reversed,  and  the  cause  re- 
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manded  to  that  court  with  directions  to  enter  up  its  judgment 
affirming  that  of  the  Circuit  Oourt 
All  concur. 

Servants'  Torts  to  Fellow-servants. — See  MiBsouri  Pac.  R  Co.  v.  Mackey^ 
and  exhaustive  note,  22  Am.  &  Eng.  R  R  Gas.  806. 

Who  are  Fellow-servantSi — ^The  following  are  some  of  the  recent  deci- 
sions upon  this  point: 

Where,  by  reason  of  the  negligence  of  a  station  master  in  employ  of  a  rail- 
road in  not  delivering  a  telegram  to  the  engineer  of  a  passenger  train  hav- 
ing the  right  of  way,  notifying  him  that  a  switch  was  open,  by  means  of 
which  he  must  cross  from  one  track  to  another  to  get  around  a  freight  train 
on  the  same  track,  and  cautioning  him  as  to  the  rate  of  speed,  the  engine 
was  thrown  from  the  track  at  the  switch  and  the  engineer  killed,  hddf  that 
the  injury  was  occasioned  by  the  negligence  of  a  co-employee,  and  no  action 
could  be  maintained.  Dealey  v.  Philadelphia,  etc.,  R  Go.  (Penn.,  April, 
1886),  4  Atlantic  Reptr.  170. 

A  section  hand  cannot  recover  for  injuries  caused  by  the  negligence  of  a 
section  boss,  and  an  engineer  in  charge  of  a  train,  they  being  fellow-servanta 
of  the  plaintiff.  Clifford  «.  Old  Colony  R  Co.  (Mass.,  May,  1886),  5  East. 
Reptr.  146. 

A  switchman  who  is  one  of  a  gang  of  men  employed  about  the  shop-yard, 
in  carrying  to  and  from  machine-shops  of  a  railroad  company  supplies,  and 
repaired  or  finished  articles,  upon  cars,  run  in  by  means  of  siae-tracks, 
though  working  under  a  separate  foreman,  is  such  a  fellow-servant  of  a  gas- 
fitter,  who,  under  a  general  direction  from  the  master-mechanic  (who  is  in 
charge  of  all  shops,  with  power  to  employ  and  discharge)  to  extend  a  gas- 
pipe  between  two  of  the  shops,  places  it  at  such  a  height  as  to  knock  the 
switchman  from  the  top  of  the  cars  running  in  between  them,  as  precludes 
him  from  a  recovery  for  injuries  sustained  through  the  latter^s  negligence. 
New  York,  etc.,  R  Co.  «.  Bell  (Penn.,  May,  1886),  4  Atlantic  Reptr.  60. . 

Where  a  complaint  against  a  railroad  company  for  injury  to  the  plaintiff 
while  engaged  as  the  servant  of  the  defendant  in  coupling  cars  showed  that 
the  injury  was  the  result  of  negligence  in  the  loading  of  tne  cars,  and  it  was 
alleged  that  the  defendant  suffered,  permitted,  and  directed  the  cars  to  be 
loaded  in  an  improper  manner  described,  Jield^  that  the  complaint  showed 
that  the  injury  was  caused  by  the  plaintiff's  fellow-servants.  Indianapolis^ 
etc.,  R.  Co.  V.  Johnson,  102  Indiana,  852. 


Mahoney 

V. 

St.  Paul,  Minneapolis  and  Manitoba  B.  Oo. 

(Advance  Case,  Minnewta,    July  7,  1886.) 

In  an  action  against  a  railway  company  for  injuries  to  property  caused  by 
the  negligent  scattering  of  fire  from  locomotives  and  cars,  the  Minnesota 
statute,  Gen.  St.  1878,  c.  84,  §  60,  does  not  change  the  character  of  the 
issues,  which  are  as  to  the  negligence  of  the  company  and  the  defects  of  its 
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machinery  and  appliances.  The  statute  mak^s  the  fact  that  fire  was  so 
scattered  prima-faeU  proof  of  such  negligence  or  defect.  Such  prima^/aeie  caae 
is  subject  to  rebuttal  by  counter-evidence. 

Appeal  from  an  order  of  the  Twelfth  District,  Stevens  county, 
denying  new  trial. 

Brovm  <&  Chew  for  appellant. 

JR.  B.  Galusha  and  Z.  C.  Spooner  for  respondent. 

GiLFiLLAN,  C.  J. — It  was  in  the  discretion  of  the  trial  court  to 
allow  the  questions  referred  to  in  the  first  assignment  of  error, 
though  not  proper  cross-examination,  to  be  asked  at  that  ^tage  of 
the  trial.  It  is  often  done  to  avoid  recalling  a  witness.  There 
was  evidence  of  the  fact  which  appellant  claims  is  assumed  by  the 
question  referred  to  in  the  second  assignment  of  errors.  The 
court  was  correct  in  refusing  the  request  to  charge,  as  referred  to 
in  the  third  assignment  of  error,  for  it  would  have  made  an  issue 
not  tendered  by  the  complaint.  The  evidence  referred  to  in  the 
request  was  admissible,  and,  as  the  court  below  charged,  proper  to 
be  considered  by  the  jury  on  the  charge  of  negligence  in  operating 
the  engine ;  for  it  went  to  show  the  degree  of  care  necessary  to  be 
used  in  operating  it,  under  the  circumstances.  Being  admissible 
upon  an  issue  made  by  the  pleadings,  its  admission  without  objec- 
tion cannot  be  taken  as  a  consent  to  try  any  issue  not  made  by 
the  pleadings.  City  of  Winona  v.  Minnesota  R.  Const.  Co.,  2Y 
Minn.  415.  The  fourth,  fifth,  and  seventh  assignments  of  error 
may  be  considered  together.  They  all  assume  that,  in  some  way, 
the  statute  (section  60,  c.  34,  Gen.  St.  1878)  changes  the  character 
of  the  issue  to  be  tried  in  the  actions  contemplated  by  it.  The 
statute  itself  does  not  indicate  it.  The  ground  of  the  company's 
liability  in  such  cases  is  not  the  fact  that  damage  by  fire  scattered 
from  its  cars  or  engines  has  been  sustained,  but  its  negligence,  or 
defects  in  the  engines.  The  statute  makes  the  fact  of  the  fire  be- 
ing so  scattered  j?Wm«;/(Xci^  evidence  of  such  negligence  or  defect. 
The  existence  of  such  negligence  or  defect  is  still  the  issue  to  be 
presented  by  the  complaint,  and  tried  by  the  jury.  The  statute 
merely  relieves  the  plaintiff,  he  having  shown  that  the  fire  was 
scattered  by  the  engine,  from  taking  the  initiative  upon  the  issue 
as  to  negligence  or  defect  in  the  engine,  by  raising  a  presuniption 
which  makes  out  his  case  till  it  is  rebutted  by  defendant.  Those 
three  assignments  of  error  are  not  well  founded.  There  does  not 
appear  to  oe  anything  in  the  sixth  and  eigth  assignments.  Order 
affirmed. 

Presumption  of  Negligence  lit  Case  of  Fire— Burden  of  Proof. — See  Bab- 
cock  9.  Chicago,  etc.,  R  Co.,  11  Am.  &  Eng.  R.  R  Cas.  63;  Gulf,  etc.,  R  Co. 
c.  Hold,  11  lb.  72;  Babcock  ©.  Chicago,  etc.,  R  Co.,  18  lb.  477;  Brown  ©. 
Atlanta,  etc.,  R  Co.,  18  lb.  479;  Sibelnid  0.  Minneapolis,  etc.,  R  Co.,  7 
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lb.  499;  Earson  v.  Milwaukee,  etc.,  R.  Co.,  7  lb.  501;  Mobile,  etc.,  R  Go. 
9.  Gray,  28  lb.  878. 

Injury  from  Fire  communicated  by  a  Locomotive — Burden  of  Proof  under 
Statute — Remoteness  of  Cause. — The  statute  of  Illinois  which  declfires  that 
in  actions  for  damages  for  injury  to  property  *' occasioned  by  firecummuni- 
cated  by  any  locomotive  engine  while  passing  along  any  railroad,  the  fact 
that  such  fire  was  so  communicated"  shall  be  ^tma^/ocJe  evidence  '*  to  charge 
with  negligence"  the  owner  or  operator  of  the  road  at  the  time  was  intended 
to  charge  upon  the  company  using  the  locomotive  all  injuries  which  are  shown 
to  have  resulted  from  fire  from  a  passing  train,  unless  the  company  defendant 
can  rebut  such  conclusion  by  proof  showing  that  the  loss  was  not  occasioned 
by  its  negligence.  Where  a  railway  company,  through  negligence  by  the 
escape  of  fire  from  its  locomotive  engine,  sets  fire  to  a  depot,  from  which  a 
hotel  in  the  vicinity  is  destroyed,  to  make  the  company  liable  to  the  owner 
of  the  hotel  it  is  not  necessary  that  the  burning  of  the  hotel  should  be  so 
certain  to  result  from  the  burning  of  the  depot  that  a  reasonable  person 
could  have  foreseen  that  the  hotel  would  bum,  or  that  it  probably  would. 
It  is  enough  if  it  be  a  consequence  so  natural  and  direct  tnat  a  reasonable 
person  might,  and  naturally  would,  see  that  it  was  liable  to  result  from  the 
burning  of  the  depot.     Chicago  &  Alton  R.  Co.  v.  Pennell,  110  111.  435. 

Fire — Sparks  from  Locomotive — What  Jury  must  find — Circumstantial 
Evidence  Sufficient — Negligence  and  Contributory  Negligence — Measure  of 
Damages. — In  order  to  charge  a  railroad  company,  when  the  allegation  is 
that  the  fire  was  caused  from  sparks  from  the  engine,  the  jury  must  aflirma- 
tively  find  that  this  was  true,  and  that  the  damage  was  caused  by  the  negli- 
gence of  the  servants  or  agents  of  the  company.  I.  &  G.  N.  R.  v.  Tun- 
merman,  61  Texas,  660;  s.  c.  22  Am.  &  Eng.  R.  R.  Cas.  648  n. 

The  burning,  injury,  escape  of  fire  from  the  company's  engine  and  the 
negligence  requirea  to  be  proven,  may  be  proven  by  such  pertinent  evidence 
as  will  satisfy  a  reasonable  mind  of  their  existence.  They  may  be  shown  by 
circumstantial  evidence ;  direct  proof  is  not  required. 

It  is  held  to  be  negligence  in  a  railroad  company  to  leave  grass  and  other 
combustibles  lying  along  the  track  where  they  are  peculiarly  liable  to  take 
fire  by  falling  spark»  or  coals.  The  rules  of  contributory  negligence  apply 
here  as  in  the  other  cases;  but  the  fact  that  the  neighboring  landowner 
leaves  grass  and  other  combustibles  on  his  premises,  near  the  road,  does  not 
render  nim  chargeable  with  contributory  negligence,  the  obligation  of  care 
to  prevent  fires  resting  not  upon  him,  but  upon  the  company.  Cooley  on 
Torts,  592. 

Where  property  is  not  entirely  lost  to  plaintiff  by  destruction  or  other- 
wise, but  is  partially  so,  the  measure  of  aamages  is  the  difference  in  the 
value  before  and  immediately  after  the  injury,  and  any  reasonable  expenses 
incurred  or  value  of  time  lost  in  preventing  or  restoring  it.  Field  on 
Damages,  sec.  782.     Ft.  W.  &  D.  C.  R.  t>.  Ratliffe,  6  Tex.  Law  Review,  600. 

Admission  of  Circumstantial  Evidence  to  show  that  Fire  was  caused  by 
Locomotive.— See  Gulf,  etc.,  R.  Co.  9.  Holt,  11  Am.  &  Eng.  R  R  Cas.  72. 
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Kendbiok 

V. 
TOWLE. 

(Adwmee  Case,  MUMgan,     April  8,  1886.) 

In  view  of  the  well-known  dangerous  character  of  moving  machinery  pro- 
pelled by  steam,  persons  owning  and  operating  such  machinery  must  take 
special  precautions  to  prevent  injury  to  the  property  of  others,  the  care  and 
caution  required  being  commensurate  with  the  hazardous  character  of  the 
business  and  the  risks  assumed.     Anything  less  than  this  is  negligence. 

It  appears  that  the  defendant,  who  owns  and  operates  a  logging  railroad, 
knew  that  his  locomotive  threw  sparks  and  had  set  several  fires  along  the 
line  of  the  road;  that  the  plaintio,  who  owned  a  saw  mill  near  the  line  of 
the  road,  had  notified  him  of  the  special  danger  at  that  point;  and  that  the 
defendant  had  told  the  plaintiff  that  he  had  a  man  to  protect  property  from 
sparks.  Eeldj  that  these  circumstances  imposed  upon  the  defendant  addi- 
tional care  and  more  than  ordinary  diligence ;  that  the  obligation  of  care  to 
prevent  fire  rested  upon  the  defendant ;  and  that  permitting  the  accumula- 
tion of  combustible  matter  about  the  mill  did  not  amount  to  contributory 
negligence. 

Negligence  consists  in  the  failure  to  observe  that  degree  of  care  which  the 
law  requires  for  the  protection  of  the  interests  likely  to  be  injuriously 
affected  by  the  want  of  it. 

Where  the  verdict  does  not  appear  to  be  excessive,  the  fact  that  it  in- 
cludes interest  on  the  damages  awarded  is  not  a  fatal  objection. 

A  refusal  to  admit  evidence,  if  erroneous,  is  cured  by  subsequently  admit- 
ting it. 

The  failure  of  the  court  to  char^  the  jury  in  the  language  asked  is  not 
error  where  the  charge  asked  is  given  in  sulratanoe. 

Ebrob  to  Ionia. 

Mitchd  (&  McOarry  for  defendant  and  appellant. 

Wilson  (b  Trowbridge  for  appellee. 

Sherwood,  J. — The  defendant  was  the  owner  and  operator  of  a 
logging  railroad,  which  extended  from  Wager's  mill,  a  point  on 
the  Detroit,  Lansing  &  Northern  R.,  in  the  county  of  facjtb. 

Montcalm,  some  six  miles  back  in  the  county,  to  a  tract  of  pine 
timber.  The  road  was  the  private  property  of  the  defendant, 
built  under  no  charter  from  the  State,  and  was  run  and  operated 
as  a  private  enterprise,  and  used  principally  for  hauling  logs.  The 
cars  were  propelled  by  a  locomotive  engine,  fonnerly  usea  on  the 
Wabash  K.     It  was  a  Mason  standard  gauge,  and  a  wood-burner. 

The  engine,  in  passing  over  the  defendant's  road,  passed  within 
30  or  40  feet  of  a  saw  and  shingle  mill  of  the  plaintiff.  The  mill 
had  been  built  several  years  before  the  railroad  was  constructed, 
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and  had  not  been  ranning  for  three  or  fonr  months  previous  to  the 
fifteenth  day  of  September,  1883;  but,  before  the  mill  was  shut 
down,  some  considerable  quantities  of  sawdust,  cull  shingle,  spalts, 
and  saps,  such  as  usually  accumulate  about  such  'a  mill,  had  not 
been  removed,  but  lay  aoout  the  mill,  and  extended  nearly  to  the 
defendant's  railroad  track.  On  that  day  the  sparks  from  the  de- 
fendant's engine  lodged  in  this  combustible  matter  not  many  feet 
from  the  mill,  and  set  it  on  fire,  fi'om  which  the  mill  and  machin- 
ery to  the  value  of  between  two  and  three  thousand  dollars  were 
completely  destroyed.  The  plainti£E  brings  this  suit  for  his  dam- 
ages thus  sustained,  basing  it  upon  the  negligence  of  the  defend- 
ant in  allowing;  the  fire  to  escape  from  the  engine  in  such  manner 
as  to  set  the  plain  tiflE's  property  on  fire,  and  destroy  his  buildings 
and  machinery. 

The  plea  was  the  general  issue.  The  cause  was  tried  at  the 
Ionia  circuit,  before  Judge  Smith,  with  a  jury,  and  the  plaintiff 
recovered  a  judgment  for  the  sum  of  $2116. 

The  defendant  brings  error.  The  record  contains  the  substance 
of  all  the  testimony  and  proceedings  had  in  the  case. 

Nine  of  the  twenty-three  assignments  of  error  raise  the  question 
as  to  whether  there  was  a  prvma-faoie  case  of  negligence  alleged 
p^^^^  and  proved  against  the  defendant.     We  tnink  the  deo- 

cABBOFinou-  laration  sufficiently  states  the  plaintiff's  case,  and  that 
the  evidence  of  plaintiff  made  out  a  prima-facie  cause 
against  the  defendant,  and  do  not  deem  it  necessary  to  go  into  a 
detail  of  the  testimony  in  considering  the  question  upon  tliis  point, 
but  proceed  to  consider  the  other  questions  raised. 

The  second  ground  of  error  urged  by  defendant's  counsel  is  that 
the  court  refused  to  strike  out  the  evidence  of  plaintiff  wherein  he 
he  stated  he  did  not  consent  to  the  defendant  building  his  logging 
road.  We  do  not  think  either  party  was  prejudiced  by  the  rul- 
ings of  the  court  upon  this  subject,  or  by  the  testimony,  or  by  the 
rejection  of  that  offered.  It  is  not  entirely  clear  that  the  testi- 
EvTOKKCB-  mony  had  any  bearing  in  the  case  either  way.  In  any 
cuMD.  •  event,  it  was  so  slight  as  to  have  done  no  harm.  In  so 
far  as  it  was  received,  we  are  not  prepared  to  say  it  was  objection- 
able for  the  purpose  offered.  Marquette,  Hr.  &  O.  R.  Co.  v. 
Spear,  44  Mich.  172.  The  ruling  by  tne  court  refusing  to  allow 
defendant  to  show  plaintiff  did  not  object  to  the  building  of  the 
road  was  entirely  obviated,  if  erroneous,  by  subsequently  allowing 
the  defendant  to  make  the  proof  he  desirea. 

The  defendant  claims  as  nis  third  ground  of  error  that  the  court 
refused  to  give  his  sixth  request  to  charge,  by  stating  to  the  jury 
that  "  negligence  consists  in  the  failure  to  observe  that  degree  of 
neouoeho*-  care  which  the  law  requires  for  the  protection  of  the 
DKFiHmoM.  interests  likely  to  be  injuriously  affected  by  the  want 
of  it.'*    This  definition  was  given  by  one  of  the  ablest  elementary 
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law.writei-s  of  modern  times,  and  has  received  tlie  approval  of  this 
court  (Flint  &  P.  M.  R.  Co.  v.  Stark,  38  Mich.  717 ;  Brown  v. 
Congress  &  B.  St.  R.  Co.,  49  Mich.  153 ;  s.  c,  8  Am.  &Eng.  R.  R. 
Cas.  383) ;  and  we  see  no  good  reason  for  withdrawing  that  ap- 
proval. The  request  of  the  defendant's  counsel  which  the  court 
omitted  to  give  in  the  language  requested  was  as  follows :  "  '  Neg- 
ligence'is  defined  to  be  the  omission  to  do  something  which  a 
reasonable  man,  guided  upon  those  considerations  which  oirdinarily 
regulate  the  conduct  of  human  affairs,  would  do,  or  doing  some- 
tliing  which  a  prudent  and  reasonable  man  would  not  do."  While 
this  request  was  not  given  in  the  language  used,  it  was  given  in 
substance  by  the  judge  in  the  following  pai'agraph,  viz. :  "  In  an- 
swering the  question  as  to  the  plaintiff^s  negligence,  the  same  as 
in  answering  the  question  of  the  defendant's  negligence,  involves 
an  answer  to  the  inquiry.  What  degree  of  care  was  required  of 
hira  ?  He  would  be  required  to  exercise  reasonable  care, — such 
care  as  a  reasonable  and  prudent  man  would  exercise  under  like 
circumstances ;  and  that  would  be  greater  care  with  the  road  there 
than  without  it.  The  degree  of  care  required  of  him  is  to  be 
measured  by  the  surrounding  circumstances,  and  the  interests  likely 
to  be  injuriously  affected  by  the  want  of  care  are  to  be  considered 
in  determining  the  degree  of  care  he  should  exercise.  He  should 
act  as  a  reasonable,  prudent,  and  careful  man,  in  view  of  the  sur- 
roundings; and,  in  this  connection,  you  must  consider  what  was 
done  and  what  was  left  undone."  We  think  the  degree  of  care 
which  the  defendant  was  required  to  exercise  is  very  well  stated  in 
the  above  charge  of  the  learned  circuit  iudge,  and  no  error  can  be 
maintained  under  the  defendant's  third  ground. 

The  defendant  insists,  as  his  fourth  reason  for  reversal,  that  the 
jury  allowed  interest  to  be  recovered  on  the  amount  awarded  as 
damages  from  the  time  of  the  fire ;  and  that  tlie  charge 
of  the  court  permitted  it.  It  does  not  appear  that  any-  j>^k^aZ 
thing  more  than  actual  compensation  was  given  by  the  "*'^""- 
jury  for  the  property  burned  ;  and  in  such  cases,  unless  the  addi- 
tion of  interest  would  increase  the  damages  to  so  great  an  extent 
as  to  be  clearly  unjust,  when  the  vahie  of  the  property  is  taken 
into  consideration,  no  reasonable  objection  can  be  made  to  the  al- 
lowance of  interest,  and  the  objection  in  this  case  connot  be  allowed 
to  prevail.  Lucas  v.  Wattles,  49  Mich.  383;  Hoyt  v.  Jeffers,  30 
Mich.  192 ;  Winchester  v.  Craig,  33  Mich.  205 ;  Beuls  v,  Guern- 
sey, 8  Johns.  348;  Johnson  v.  Sumner,!  Mete.  172;  Derby  t;. 
Gallup,  5  Minn.  119  (Gil.  85)  ;  Khenke  v.  Clinton,  2  Utah,  230 ; 
Shepard  v.  Pratt,  16  Kan.  299  ;  Sedg.  Dam.  (7th  Ed.)  189  n ;  The 
Amalia,  34  Law  J.  Adm.  21 ;  Parrott  v,  Knickerbocker  Ice  Co., 
46  N.  Y.  361 ;  Mailler  v.  Express  Propeller  Line,  61  N.  T.  312 ; 
Chapman  v.  Chicago  &  N.  W.  E.  Co.,  26  Wis.  295,  304 ;  Sanborn 
V,  Webster,  2  Minn.  323  (Gil.  277)  ;  KaUroad  Co.  v.  Cobb,  35 
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Ohio  St.  94 ;  City  of  Chicago  v.  AUcock,  86  111.  384 ;  Lincoln  v. 
Claflin,  7  Wall.  132, 139 ;  Old  Colony  E.  v.  Miller,  125  Mass.  1 ; 
Frazer  v.  Bigelow  Carpet  Co.,  4  N.  E.  Rep.  620. 

The  fifth  ground  of  error,  and  which  was  much  relied  upon  in 
the  argument  of  defendant's  counsel  at  the  hearing,  was  the  refusal 

coHTBiBUTORT  ^^  ^^^  court  to  iustruct  the  jury  as  asked  in  his  thir- 
N^LJOKxc^  teenth  request,  which  was  as  follows :  "  If  the  jury 
^^  *  find  that  the  plaintiflE  suffered  and  permitted  spalts, 
saps,  slits,  cull  shingle,  shavings,  sawdust,  or  other  highly  com- 
bustible material,  which  were  made,  created,  or  manufactured  by 
the  operation  of  said  mill,  during  the  spring  of  1883,  to  be  and 
remain  massed  and  scattered  over  the  ground  next  to  and  adjoin- 
ing said  mill,  or  adjacent  thereto,  and  to  there  remain  till  the  time 
of  the  accident  complained  of,  without  removing  the  same,  or  tak- 
ing any  precaution  to  prevent  the  igniting  of  fire  therein,  and 
the  spreading  thereof  to  said  mill ;  and  that  if  such  material  had 
not  been  allowed  to  so  remain  the  destruction  of  said  property 
might  not  have  occurred  in  the  manner  complained  of, — then  I 
charge  you  that,  as  a  matter  of  law,  the  plaintiff  is  guilty  of  con- 
tributory negligence,  and,  regardless  of  any  other  facts  in  this 
case,  the  plaintiff  cannot  recover." 

The  consideration  of  this  point  involves  a  review  of  the  whole 
case,  and  makes  necessary  some  discussion  of  several  matters  not 
hereinbefore  referred  to.  It  mnst  be  remembered  that  at  the 
common  law  it  was  said  :  "  If  my  fire,  by  misfortnne, 
lavmllSu^"  burns  the  goods  of  another  man,  he  shall  have  his  ac- 
tion on  the  case  against  me."  Rolli,  Abr.  "  Action  on 
the  Case,"  B,  tit.  5  ;  Lord  Duman,  in  Filliter  v.  Phippard,  11  Q.  B. 
347 ;  Tubervil  v.  Stamp,  1  Salk.  13.  The  rigorous  rule  of  the 
common  law  has  been  somewhat  modified  by  statutes,  both  in 
England  and  this  country,  and  the  grounds  of  liability  are  now 
held  to  be  negligent  acts  of  the  party  to  be  charged,  or  those  of 
his  servants.  The  defendant  in  this  case  holds  no  chartered  immu- 
nitv  under  legislative  enactments.  He  had  the  right  to  build  his 
railroad  track,  and  conduct  his  business  thereon,  by  running  trains 
within  thirty  or  forty  feet  of  the  plaintiff's  mill,  propelled  by  a 
steam-engine.  It  was  a  lawful,  but  hazardous,  business.  It  is  a 
matter  of  common  knowledge  that  moving  machinery,  propelled 
sam^-cjlrb  bb-  hy  steam,  is  exceedingly  dangerous,  and  liable  to  cause 
K??F*  lotomJ  unintentional  fires  ;  and  persons  owning  and  operating 
"^^  them  take  upon  themselves  large  responsibilities,  and 

special  precaution  against  injury  to  the  property  of  others  is  re- 
quired to  be  observed.  The  care  and  caution  required  of  the 
owner  must  be  commensurate  with,  and  in  proportion  to,  the  risks 
assumed.  Anything  less  than  this  must  be  regarded  as  negligence, 
and  if  injury  ensue  in  consequence  of  such  negligence  the  owner 
will  be  liable.    Whart.  Neg.  §§  867a,  868,  869 ;  Shearm.  &  R. 
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Neg.  332  n;  2  Korer,  Railroads,  789 ;  1  Rorer,  Railroads,  80  ;  Oooley, 
Torts,  591 ;  Salmon  v.  Delaware,  L.  &  W.  R.  Co.,  38  N.  J.  Law, 
5 ;  Jones  v.  Festiniog  R.  Co.,  L.  R.  3  Q.  B.  733. 

In  this  connection  it  may  be  observed  that  the  defendant  seems 
to  have  had  full  knowledge  of  the  dangeroas  character  of  the 
engine ;  that  it  threw  sparks  badly,  and  had  set  several 
fires  along  the  line  of  nis  road,  and  once  to  the  refuse  ^"*"  *^°"* 
matter  in  the  mill-yard,  before  the  burning  of  plaintiff's  mill ;  also 
that  plaintiff  had  notified  the  defendant  of  the  special  danger  at 
the  mill-yard ;  and  that  defendant  had  told  him  he  had  a  person 
to  look  after  and  protect  the  mill  from  taking  fire  from  sparks 
from  defendant's  engine.  These  were  all  circumstances  whicii  im- 
posed upon  defendant  additional  care,  and  more  than  ordinary  dil- 
igence, in  guarding  against  injury  at  the  mill.  The  obligation  of 
care  to  prevent  the  fire  from  the  defendant's  engine  burning  the 
plain tiflrs  mill  rested  upon  the  defendant,  and  the  fact  that  old, 
combustible  matter  accumulated  about  the  mill,  and  in  near  prox- 
imity to  the  railroad,  cannot  be  urged  as  contributory  sam»-dutt  of 
negligence  on  the  part  of  the  plaintiff.  He  had  aright  »«""'>^^- 
to  use  the  offal  of  nis  mill  to  fill  up  the  waste  and  low  places  about 
it,  just  as  he  was  accustomed  to  ao  before  the  raih'oad  was  built. 
He  was  not  obliged  to  guard  his  premises  to  relieve  the  defendant 
from  liability  for  his  negligent  acts.  Jones  v.  Michigan  Cent.  R. 
Co.,  26  N.  W.  Rep.  662  (January  teim) ;  Alpern  v.  Churchill,  53 
Mich.  607 ;  Underwood  v,  Waldron,  33  Mich.  237 ;  Grand  Rapids 
&  I.  R.  Co.  V.  Martin,  41  Mich.  667;  Newson  v.  New  York  Cent. 
R.  Co.,  29  N.  T.  390 ;  Fero  v.  Buffalo  R.  Co.,  22  N.  Y.  209 ; 
Flynn  v.  San  Francisco  &  S.  J.  R.  Co.,  40  Cal.  14 ;  Philadelphia 
&  R.  R.  Co.  V.  Hendrickson,  80  Pa.  St.  183 ;  St.  Joseph  &  D.  C. 
R.  Co.  V.  Chase,  11  Kan.  47;  Salmon  v.  Delaware,  L.  &  W.  R. 
Co.,  38  K  J.  Law,  5 ;  Grand  Trunk  R.  Co.  v.  Richardson,  91  U.  S. 
454 ;  Marquette,  H.  &  O.  R.  Co.  v.  Spear,  44  Mich.  169 ;  Cooley, 
Torts,  592,  593  ;  Hoyt  v.  Jeffers,  30  Mich.  182 ;  1  Thomp.  Neg. 
136-165. 

The  circuit  judge  charged  them,  in  substance,  that  the  jury 
might  determine  whether  or  not  the  plaintiff  could  allow  the  saw- 
dust from  his  mill  to  lie  on  his  own  premises,  and,  if  so,  for  how 
long  a  time  before  the  plaintiff,  by  his  carelessness, 
could  burn  up  his  mill  with  impunity  ;  that  the  plain-  Sit^judgb. *^*" 
tiff  could  not  be  careless  with  his  own  property,  though 
upon  his  own  premises,  and  no  one  was  injured  thereby,  and  that 
the  plaintiff  could  not  recover  unless,  in  the  management  of  his 
own  premises,  he  observed  all  the  care  and  prudence  which  rea- 
Bonablv  careful  and  prudent  men  would  under  like  circumstances  ; 
that  thev  must  take  into  consideration  this  combustible  material 
on  the  plaintiff's  premises ;  the  amount  of  it ;  where  it  was ;  how 
it  was  situated ;  the  length  of  time  it  was  left  there ;  whether  after 
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tlie  road  was  bnilt  it  was  negligent  to  allow  it  to  remain  there  ; 
were  told  that  "if  he  suflEerea  and  permitted  this  to  a  greater 
extent  than  a  reasonably  carefnl  and  pradent  man  wonld,  under 
like  circumstances,  he  could  not  recover."  This  ^as  all  erroneous. 
Whether  lie  was  careful  and  prudent  was  a  matter  of  his  own  con- 
cern. The  circuit  court  also  instructed  the  jury  that  the  burden 
of  proof  was  upon  the  plaintiff  to  show  the  negligence  of  the  de- 
fendant, and  his  own  freedom  from  negligence,  and  unless  they 
were  satisfied  in  both  of  these  respects  by  the  preponderance  of 
evidence  their  verdict  must  be  for  the  defendant.  There  was 
really,  upon  the  testimony,  no  question  of  contributory  negligence 
in  the  case.  If  the  request  we  have  been  considering  had  been 
proper,  we  think  the  circuit  court  judge  substantiallv  gave  it,  and 
much  more  of  the  same  character.  We  do  not  think  the  request 
should  have  been  given,  and  much  that  was  said  by  the  court  upon 
the  subject  was  not  warranted  by  the  testimony  ;  but  inasmuch  as 
the  verdict  was  for  the  plaintiff,  and  the  exceptional  clauses  were 
in  favor  of  the  defendant,  neither  side  is  injured  by  the  charge. 

We  have  been  unable  to  find  any  error  in  the  case  prejudicial 
to  the  defendant,  and  the  judgment  must  be  affirmed. 

Campbell,  C.  J.,  and  Champlin,  J.,  concurred ;  Mobse,  J.,  did 
not  sit. 

^  Duty  of  Company  as  to  Precautions  against  Fire — Defective  Locomo- 
tlvesi — See  Brighthope  R.  Go.  v.  Rogers,  8  Am.  &  Eng.  R.  R.  Gas.  710; 
NashviUe  &  G.  R.  Go.  «.  Tyne,  7  lb.  515;  Pittsburg,  etc.,  R.  Go.  v,  Noel,  7 
lb.  524;  Texas,  etc.,  R.  Go.  d.  Levi,  13  lb.  464;  Hoi  v.  West  Jersey  R.  Go., 
13  lb.  476. 

.  Defective  Locomotives— Continued  Use  ot.  Negligence— Contributory 
Negligence  of  Agent  imputable  to  Principal— Measure  of  Damages — Inter- 
est Allowable. — When  a  locomotive  gets  out  of  repair  on  the  line  of  the 
road,  so  that  its  use  is  accompanied  with  increased  danger,  either  to  the 
persons  or  property  of  others,  the  company  is  not  justified  in  continuing 
Its  use  until  a  point  is  reached  at  which  it  can  be  repaired. 

The  contributory  negligence  of  a  bailee  of  cotton,  whereby  it  was  con- 
sumed by  fire  from  a  locomotive,  is  imputable  to  the  owner.  Where  it  does 
not  clearly  appear  that  a  refusal  to  give  an  instruction  to  this  effect  did  not 
injure  the  defendant,  the  judgment  against  him  will  be  reversed. 

Where  the  plaintiff  is  entitled  to  recover  for  the  destruction  of  his  prop- 
erty, he  is  entitled  to  interest  on  its  value  from  the  time  of  its  destruction, 
(citing  T.  &  P.  R.  Co.  v,  Levi,  69  Tex.  679;  s.  c,  18  Am.  &  Eng.  R.  R.  Gas. 
464;  2  Sedgwick  on  Damages,  187) ;  T.  P.  &  R  Go.  v.  Tankersley,  63  Tex.  57. 

Action  to  recover  Damages  for  Burning  of  Buildings — Recovery  of  insur- 
ance no  Ban — In  an  action  to  recover  damages  for  the  burning  of  the  build- 
ings of  the  plaintiffs  through  the  defendant  company^s  negligence,  the 
defendant  cannot  set  up  in  bar  of  recovery  or  mitigation  of  damages  that 
the  loss  suffered  by  the  plaintiffs  has  been  made  good,  in  whole  or  in  part, 
by  the  recovery  of  the  insurance.  Sherlock  e.  Ailing,  44  Ind.  184;  Ohio, 
etc.,  R.  Go.  e.  Dickerson,  59  Ind.  817;  Weber  e.  Morris  &  Essex  R.  Go.,  85 
N.  J.  Law,  409;  Glark  v.  Wilson,  108  Mass.  219;  Hay  ward  v.  Gain,  105 
Mass.  218;   Perrott  e.  Shearer.  17  Mich.  47;   Merrick  v,  Brainard,   38  Barb. 
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589;  Peoria  M.  &  F.  Ins.  Co.  «.  Frost,  87  III.  383;  Connecticut  Mut.Life  Ins. 
Co.  t>.  New  York,  etc.,  R.  Co.,  25  Conn.  266;  Rockingham  Mut.  Fire  Ins. 
Co.  V.  Bosher,  89  Me.  263;  Carpenter  «.  Eastern  Transp.  Co.,  71  N.  Y.  674; 
Cunningham  et  oL  v,  Evansville  &  T.  H.  R  Co.,  1  Northeastern  Rep. 
(Ind.)  800. 


Gibbons 
Wisconsin  Valley  R.  Co. 

{Advance  C<ue^  Wisconsin,     M(vy  16,  1886.) 

Under  the  circumstances  of  the  case  presented,  it  is  liM^  that,  in  the 
absence  of  all  proof  that  the  fire  which  caused  the  injury  complained  of  was 
caused  by  some  other  agency,  the  jury  was  justified  in  finding  that  it  was  set 
by  the  defendant's  locomotive. 

It  is  a  question  of  fact  for  the  jury  whether,  in  any  particular  case,  it  is 
negligence  in  a  railroad  company  to  leave  combustible  material  on  or  near 
the  track,  on  the  grounds  of  the  company. 

The  question  whether  it  is  contributory  negligence  to  place  lumber  within 
the  ri^ht  of  way  of  the  company,  at  a  pomt  where  lumber  intended  for  ship- 
ment is  usually  placed,  is  for  the  jury. 

Appeal  from  Circuit  Court,  Wood  County. 
G,  TT.  Gate  for  respondent. 
C.  W.  Briggs  for  appellant. 

Cole,  C.  J. — This  is  the  third  appearance  of  this  case  in  this  court. 
See  58  Wis.  335 ;  s.  c,  13  Am.  &  Eng.  E.  E.  Cas.  469  ;  62  Wis, 
54r6.  On  the  last  trial  there  wajs  no  attempt  to  sustain  the  liabih'ty 
of  the  defendant  on  the  ground  that  there  was  any  defect  in  its 
engines,  or  any  negligence  in  their  management.  The  plaintiff 
claimed  that  the  fire  wnich  occasioned  the  loss  was  caused  by  sparks 
or  coals  of  fire  escaping,  either  from  engine  No.  6,  on  the  freight 
train,  or  engine  No.  5,  of  the  passenger  train,  which  passed  the 
station  a  little  later  in  the  forenoon.  The  trial  court,  in  its  charge 
to  the  jury  on  this  point,  said,  "  The  undisputed  evidence  is  that  the 
defendant's  engines  numbers  five  and  six  were  both,  on  the  day  in 
question,  in  safe  and  perfect  condition  in  all  respects,  and  that  they 
were  in  charge  of  competent  engineers,  and  properly  managed,  and 
you  are  instructed  that  such  facts  are  conclusively  proven." 

The  other  ground  of  liability  relied  on  was  the  negligence  of  the 
defendant  in  allowing  combustible  material,  consisting  of  hemlock 
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bark,  old  ties,  and  other  dry  rubbish,  to  accumulate  and  remain  on 
or  near  its  track  or  right  of  way,  where  it  was  liable  to 


I 


Debris  oh  bc  sct  ou  fire  bv  sparts  and  coals  of  fire  escaping  from 
its  engines,  even  when  properly  constructed  and  skil- 
fully managed.  There  was  no  dii'ect  evidence  as  to  where  or  how 
the  tire  originated  which  desti'oyed  the  plaintiflPs  lumber.  The 
plaintiff  claims,  and  attempted  to  prove,  that  the  fire  started  in  a 
])i]e  of  ties  near  the  track,  and  extended  thence  through  the  dry 
debris  east  to  this  lumber.  There  was  no  one  about  the  station 
when  the  fire  was  first  discovered,  a  short  time  after  the  passenger 
train  had  left  the  place.  The  counsel  for  the  defendant  insists  that 
the  tire  could  not  nave  been  caused  by  sparks  or  live  coals  escaping 
from  either  engine,  because  of  the  time  which  elapsed  after  they 
left  the  place  and  before  it  was  discovered  by  any  one.  He  says  a 
spark  or  live  coal  lighting  on  this  combustible  material  would,  ac- 
cording to  the  evidence,  at  once,  or  in  a  very  few  moments,  emit 
smoke  or  blaze  so  that  it  would  have  been  visible  to  the  persons 
3i*esent  at  the  station  after  the  passenger  train  passed.  Therefore 
)e  insists  the  tire  must  have  originated  in  some  other  way.  But, 
in  the  absence  of  all  proof  that  the  fire  was  caused  by  some  other 
agency,  the  jury  were  justified,  we  think,  in  finding  that  it  was  set 
by  the  defendant's  engine.  From  the  nature  of  things,  no  one 
could  tell  to  a  minute  how  long  a  spark  or  live  coal  would  smoulder 
in  this  debris  before  it  would  burst  into  a  visible  fiame.  The  wit- 
nesses naturally  disagree  in  their  opinions  or  conjectures  on  this 
subject.  The  most  probable  hypotnesis,  however,  to  account  for 
the  fire  is  that  it  originated  from  sparks  escaping  from  the  defend- 
ant's engines,  and  lodging  in  the  ary,  combustible  material  on  the 
right  of  way.  There  was  evidence  that  engine  No.  5  had  set  fires 
two  or  three  days  prior  to  and  the  day  after  the  fire  which  destroyed 
the  plaintiff's  lumber ;  and  it  was  for  the  jury  to  determine,  upon 
the  evidence,  whether  this  or  the  other  engine  did  set  the  fire  on 
the  third  of  May. 

It  was  an  indisputable  fact  that  the  depot  grounds  and  right  of 
way,  in  the  immediate  vicinity  where  the  fire  was  claimed  to  have 
samb-quebtioh  originated,  were  incumbered  with  a  great  quantity  of 
FOB  JURY.  combustible  material  and  dry  debnSj  which  would 
readily  ignite  if  a  spark  or  live  coal  lighted  upon  it ;  and  the  cir- 
cuit court  fairly  and  rightly  submitted  the  question  whether,  under 
the  circumstances,  it  was  negligence  for  the  defendant  to  permit 
its  right  of  way  and  grounds  to  remain  in  that  condition.  The 
jury  were  clearly  and  distinctly  instructed  that  in  order  for  the 
plaintiff  to  recover  they  must  be  satisfied,  by  a  fair  preponderance 
of  the  evidence,  that  the  defendant  was  not  only  guilty  of  negli- 
gence in  allowing  its  grounds  and  right  of  way  to  be  in  that  con- 
dition, but  that  this  negligence  was  the  proximate  cause  of  the 
destruction  of  plaintiff's  lumber,  and  that  the  plaintiff  himself  was 
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-without  fault.  This  ruling  was  in  accord  with  the  doctrine  of  this 
court  as  announced  in  this  case  on  the  first  appeal,  and  in  other 
decisions.  It  is  most  emphatically  stated  by  Mr.  Justice  Orton,  in 
the  opinion  in  58  Wis.,  "  that  it  is  a  question  of  fact  for  the  jurv 
whetlier,  in  any  particular  place,  it  was  negligence  to  so  leave  such 
material,  on  or  near  the  track,  on  the  grounds  of  the  company, 
liable  to  be  ignited  by  sparks  emitted  by  engines ;"  and  that  this 
was  the  rule  as  settled  by  the  great  weight  oi  authority  elsewhere, 
and  by  this  court.  It  is  said  that  the  accumulation  of  this  debris 
was  unavoidably  caused  by  the  uses  to  which  the  depot  grounds 
wore  put,  as  places  for  piling  ties,  tan-bark,  wood,  and  lumber  for 
shipment.  But  this  suggestion  is  well  answered  by  counsel  on  the 
other  side  with  the  remark  that  the  defendant  was  bound  to  exer- 
cise reasonable  care,  under  the  circumstances,  to  keep  its  depot 
grounds  and  right  of  way  free  from  the  accumulation  of  dangerous 
and  inflammatory  material,  and  that  there  is  no  evidence  that  such 
a  condition  of  thin2:s  as  existed  was  unavoidable,  or  could  not  have 
been  prevented  with  ordinary  prudence. 

The  next  question  is  as  to  the  contributory  negligence  of  the 
plaintiff.  His  lumber  was  piled  near  the  depot  grounds,  one  pile 
bein^  placed  eight  or  ten  feet  within  the  right  of  way,  with  the 
debns  n^ar  and  about  it.  The  lumber  was  placed  there  comtributory 
for  shipment,  but  the  plaintiff  had  not  notified  the  de-  kmuobkcb. 
fendant  that  he  intended  to  ship  it,  nor  had  he  procured  its  consent 
to  pile  any  lumber  on  its  grounds.  He  states  that  he  cleared  the 
ground  where  his  lumber  was  piled  of  all  refuse  or  inflammable 
material.  But  it  said  that  he  was  guilty  of  gross  negligence  in  pil- 
ing his  lumber  where  he  did,  without  taking  any  precaution  to 
protect?  it  against  fires  by  having  a  watchman  on  the  ground  to  look 
after  it.  On  the  other  hand,  it  is  said  that  there  is  no  pretence 
that  the  lumber  was  set  on  fire  by  sparks  from  the  engine,  or  other- 
wise than  by  fire  communicated  to  it  from  the  right  of  way ;  that 
the  business  of  the  defendant  at  that  station  was  the  shipping  of 
lumber  products ;  and  for  that  purpose  lumber,  shingles,  bark,  ties, 
etc.,  had  to  be  piled  somewhere  near  the  right  of  way  for  the  con- 
venience of  loading  them  on  the  cars;  that  this  lumber  was  in  fact 
piled  at  the  usual  and  customary  place  for  depositing  lumber  in- 
tended for  shipment ;  that  the  pile  placed  within  the  right  of  way 
did  not  essentially  increase  the  danger  to  the  balance  of  the  lumber, 
or  add  to  the  combustible  material  which  was  the  real  cause  of  the 
spreading  of  the  fire.  Whether  the  plaintiff  acted  with  ordinary 
care  and  prudence,  under  the  circumstances,  in  placing  his  lumber 
where  he  did  was,  we  think,  a  question  for  the  jury.  In  view  of 
the  facts,  we  do  not  feel  justified  in  affirming,  as  a  matter  of  law, 
that  he  was  guilty  of  contributory  negligence.  The  court  told  the 
jury  there  could  be  no  recovery  if  the  plaintiff,  by  failing  to  em- 
ploy a  person  to  watch  his  lumber,  or  in  placing  a  portion  of  it 
25  A.  &  E.  R  Ca8.<— 81 
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within  the  right  of  way,  or  in  any  manner  whatever,  was  guilty  of 
negh'^ence  which  contribnted  to  the  loss;  thus  submitting  the 
question  of  the  plaintiff's  negligence  as  a  fact  for  the  jury  to  deter- 
mine.    This,  we  think,  was  the  proper  couree  to  pursue. 

We  have  examined  the  cases  citea  by  defendant's  counsel  to  the 

f>oint  that  the  plaintiff  assumed  the  risk  incident  to  placing  his 
umber  in  such  close  proximity  to  the  ground,  and  think  they  fail 
to  sustain  his  position.  We  shall  not  examine  these  cases  in  detail 
fiAMB-AuTHORi.  lu  thls  opiuiou.  The  facts  in  Murphy  v.  Chicago  & 
™-  N.  W.  E.  Co.,  45  Wis.  222,  are  quite  unlike  this.     Be> 

sides,  there  the  trial  court  refused  to  submit  the  question  of  con- 
tributory negligence  on  the  part  of  the  plaintiff,  in  this  case  all 
questions  involved  in  the  issue  were  submitted,  under  a  charge 
which  stated  the  law  applicable  to  the  facts  disclosed  on  the  trial. 
The  exceptions  to  the  cnarge,  therefore,  as  given,  and  the  excep- 
tions to  the  refusal  to  give  the  requests  asked  on  the  part  of  the 
defendant,  are  not  deemed  well  taken. 

It  is  said  the  judgment  should  be  reversed  because  the  circuit  judge 
gave  oral  instructions  to  the  jury  on  their  returning  into  court  and 
practks.  asking  that  he  read  to  them  that  portion  of  his  charge 
relating  to  contributory  negligence.  The  circuit  judge  stated  that 
his  written  charge  had  been  handed  to  the  reporter,  who  had  gone 
home ;  therefore  he  could  not  read  it,  but,  it  the  jury  desired,  he 
would  restate  it  as  near  as  he  could  remember  it,  and  did  so.  We 
infer  that  what  the  circuit  judge  did  was  to  substantially  restate  his 
written  charge.  This  does  not  afford  any  ground  for  reversing  the 
judgment,  under  section  2863,  Rev.  St. 

The  judgment  of  the  circuit  court  is  affirmed. 

Contributory  Negligence — Piling  Lumber  along  Right  of  Wayi — See 
Pittsburgh,  etc.,  R.  Co.,  «.  Noel,  7  Am.  &  £ng.  R  R  Cas.  534. 
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(Adoance  Casey  Michigan,    January  27,  1886.) 

The  doctrine  is  well  settled  that  a  railroad  company  must  keep  its  right 
of  way  reasonably  clear  of  dangerous  combustible  matter ;  and  if  a  fire  occurs 
in  consequence  of  a  negligent  railure  so  to  do,  the  company  will  be  liable  for 
damages  to  the  property  of  others. 

The  negligent  failure  to  remove  or  destroy  such  dangerous  combustible 
matter  is  always  a  question  for  the  jury. 
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When  it  appears  by  the  plaintiff^s  testimony  that  the  fire  originated  from 
either  of  the  causes  mentioned  in  the  statute,  the  burden  is  cast  upon  the 
company  to  show  itself  free  from  negligence. 

Edwards  <&  Stewart  and  Ashley  Pond  for  appellant. 
Howell  cfe  Car  for  appellee. 

Shebwood,  J. — This  action  is  brought  by  the  plaintiflE  to  recover 
for  the  valae  of  a  barn  and  a  quantity  of  hay  contained  therein, 
and  several  hundred  rails  destroyed  by  fire.  It  is  alleged  by  plain- 
tiff that  the  barn  was  burned  in  consequence  of  the  facw. 
■negligence  of  the  defendant  in  allowing  the  lire  to  pass  from  the 
plaintiff's  right  of  way,  it  having  caught  in  the  grass  from  falling 
«parks  thrown  from  a  passing  engine  to  the  premises  of  the  plain- 
tiff, which  were  a  stubble  field,  in  which  the  barn  stood,  and  only 
about  120  feet  from  the  track  of  defendant's  road.  The  cause  was 
tried  in  the  Cass  circuit  before  a  jury,  and  judgment  was  obtained 
for  the  plaintiff  for  the  sum  of  |310.66.  The  defendant  brings 
error. 

There  is  no  claim  that  the  judgment  is  excessive,  if  the  plaintiff 
was  entitled  to  recover  at  all.  The  plaintiff  claims  that  his  proofs 
brought  his  case  within  the  provisions  of  the  following  statute : 
*•  Any  railroad  company  building,  owning,  or  operating  any  rail- 
road in  this  State  shall  be  liable  for  all  loss  or  damage  statutb-rail- 
to  property  by  fire  originating  from  such  railroad,  either  ^^  ""^ 
from  engines  passing  over  such  road,  fires  set  by  company  em- 
ployees  by  order  of  the  oflScers  of  said  road,  or  otherwise  originating 
in  the  constructing  or  operating  of  such  railroad :  provided  that 
such  railroad  company  shall  not  be  held  so  liable  if  it  prove  to  the 
satisfaction  of  the  court  or  jury  that  such  fire  originated  from  fire 
by  engines  whose  machinery,  smoke-stack,  or  tire-boxes  were  in 
good  order  and  properly  managed,  or  fires  originating  in  building, 
operating,  or  repairing  such  railroad,  and  that  all  reasonable  pre- 
cautions had  been  taken  to  prevent  their  origin,  and  that  proper 
efforts  had  been  made  to  extinguish  the  same  in  case  of  their  ex- 
tending beyond  the  limits  of  such  road,  where  the  existence  of  such 
fire  is  communicated  to  any  of  the  officers  of  such  company."  See 
How.  St.  §  3378. 

The  plaintiff's  testimony  tended  to  show  that  opposite  the  place 
where  the  barn  stood,  in  going  east,  the  track  passed  over  an  up 
grade ;  that  the  barn  stood  on  the  north  side  of  the  railroad  track ; 
that  the  injury  by  burning  complained  of  by  plaintiff  ADDmowAi. 
occurred  on  the  seventeenth  day  of  Jnly,  1884,  that  no  ^^*^*^ 
rain  had  fallen  for  about  three  weeks  previous ;  and  that  every- 
thing was  very  dry;  that  the  June  grass  upon  the  defendant's 
right  of  way  had  grown  up  to  the  height  of  a  foot  or  18  inches, 
was  dead,  and  had  lopped  over,  and  was  very  dry  j  that  it  had  not 
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been  burned  or  the  right  of  way  burned  over  that  year  previous  to 
the  injury  ;  that  the  grass  extended  to  the  north  side  of  the  track  ; 
that  a  freight  train  passed  the  point  where  the  fire  occurred,  going 
east,  about  ten  minutes  before  tiie  fire  was  discovered;  that  the  fire 
ran  along  the  companv's  right  of  way  to  the  railroad  fence,  which 
took  fire,  and  the  track  of  uie  fire  then  passed  from  there  into  the 
field  and  to  plaintifPs  barn  ;  and  that  the  fire  ran  on  the  defend- 
ant's right  of  way  about  30  rods  before  it  entered  the  field  where 
tlie  bam  was ;  and  that  it  reached  the  bam  in  about  10  minutes 
thereafter. 

"We  think  the  above  facts  were  sufficient  to  be  submitted  to  the 
jury  upon  the  (]^uestion  of  the  origin  of  the  fire,  and  upon  which 

the  jury  were  warranted  in  finding  that  it  originated  in 
TO*jDwr  '™**  t^6  defendant's  operating  the  railroad ;  and  if  so,  the 

case  would  fall  witliin  the  statute  above  referred  to,  and 
the  defendant's  eighth  request,  which  was  for  the  court  to  direct  a 
verdict  for  the  defendant,  was  properly  overruled.  We  do  not 
think  the  statute  above  referred  to  was  intended  to  relieve  the  com- 
pany of  any  of  its  common-law  liabilities,  incurred  through  acts  of 
commission  or  omission  of  a  negligent  character.  The  doctrine  is 
now  very  well  settled,  and  we  thiuK  correctly,  that  a  railroad  com- 

pany  must  keep  its  right  of  way  reasonably  clear  of 

MATTEB-DDTT  daugcrous  combustible  matter,  and  if  a  fire  occurs  in 
OF  ooMPAiTY.  consequence  of  a  negligent  failure  so  to  do,  and  dam- 
ages therefrom  ensue  to  the  property  of  another,  the  company  will 
re  liable  therefor.  Smith  v.  London  &  S.  W.  R.  Co.,  L.  R.  5  C. 
P.  98  ;  L.  R.  6  C.  P.  14 ;  Bass  v.  Chicago,  B.  &  Q.  R.  Co.,  23  111. 
9  ;  Illinois  Cent.  R.  Co.  v.  Frazier,  64  111.  28  ;  Rockford,  R.  I.  & 
St.  L.  R.  Co.  V.  Rogere,  62  111.  346 ;  Salmon  v.  Delaware,  L.  & 
W.  R.  Co.,  38  N.  J.  Law,  5  ;  Same  v.  Same,  39  N.  J.  Law,  299 ; 
Richmond  &  D.  R.  Co.  v.  Medley,  40  Amer.  Rep.  734 ;  Flynn  v. 
San  Francisco  &  S.  J.  R.  Co.,  6  Amer.  Rep.  595,  and  note  ;  Webb 
V.  Rome,  W.  &  O.  R.  Co.,  49  N.  T.  420 ;  Kellogg  v.  Chicago  & 
N.  W.  R.  Co.,  26  Wis.  223 ;  Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Jones,  44  Amer.  Rep.  334,  and  note ;  Henry  v.  Southern 
Pac.  R.,  50  Cal.  176;  Perry  v.  Southern  Pac.  R.,  Id.  578; 
2  Rorer,  Railroads,  792 ;  Cooley,  Torts,  592 ;  1  Add.  Torts,  356, 
page  368 ;  Piggot  v.  Eastern  Counties  R.  Co.,  3  C.  B.  229  ;  Vaugh- 
an  V.  Taff  Vale  R.  Co.,  5  Hurl  &  N.  679 ;  Flynn  v.  San  Fran- 
cisco &  S.  J.  R.  Co.,  40  Cal.  18  ;  Webb  v.  Rome,  W.  &  O.  R.  Co., 
49  N.  Y.  420 ;  Cook  v.  Cham  plain  Transp.  Co.,  1  Denio,  91 ; 
Philadelphia  &  R.  Co.  v.  Hendrickson,  80  Pa.  St.  182;  Hewey  v. 
Nonrse,  54  Me.  256;  Barnard  v.  Poor,  21  Pick.  378;  Hart  v. 
Western  R.  Co.,  13  Mete.  99 ;  Hooksett  v.  Concord  R.,  38  N. 
H.  242 ;  Cleaveland  v.  Grand  Trunk  R.  Co.,  42  Vt  449. 
The  negligent  failure  to  remove  or  destroy  such  dangerous  oom- 
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bustible  matter   is  always  a  question   for  tlie  jury.    "When  it  is 
made  to  appear  by  the  plaintifc's  testimony  that  the  fire        burdkhop 
originated  from  either  of  the  causes  mentioned  in  the        ^**^'' 
statute,  the  burden  is  then  cast  upon  the  company  to  show  itself 
free  from  negligence  in  the  matter. 

Under  the  case,  as  thus  construed,  we  proceed  to  consider  the  re- 
maining assignments  of  error.  Six  relate  to  the  quantity  of  grass 
and  its  condition  upon  tlie  right  of  way,  to  the  cinders  emitted 
from  the  engine  and  their  extent,  and  to  the  condition  AawoiniMris  of 
of  the  weatlier  and  direction  of  the  wind  on  the  day  the  *^^^ 
fire  occurred.  We  have  examined  the  record  carefully,  together 
witli  the  briefs  of  the  learned  counsel  for  the  defendant,  and  do 
not  think  any  error  was  committed  by  the  court  in  his  rulings  upon 
any  of  these  questions. 

Exception  was  taken  by  defendant's  counsel  to  the  refusal  of  the 
court  to  give  each  of  the  following  three  requests  to  charge  ;  "(1) 
If  the  jury  find  from  tlie  testimony  in  this  case  that  the  ma- 
chinery, smoke-stack,  and  fire-boxes  of  the  engines  or  locomotives, 
which  passed  over  the  defendant's  road  at  the  place  rbqukststo 
where  the  fire  is  alleged  to  have  occurred  on  the  seven-  cha«>«. 
teenth  day  of  July,  1884,  were  in  good  order  and  repair,  and  prop- 
erly managed,  and  that  defendant's  right  of  way  was  free  from 
deposits  01  old  rubbish  and  combustible  refuse  matter  at  this  point, 
except  such  as  conies  from  the  natural  growth  of  grass  along  the 
right  of  way,  and  that  defendant  had  not  such  notice  of  the  exist- 
enco  of  the  fire  as  would  have  given  it  an  opportunity  to  prevent 
it  from  spreading  to  plaintiflE's  premises,  or  put  it  out,  then  and  in 
such  case  the  plaintiff  cannot  recover,  even  tliongh  the  jury  should 
find  that  the  fire  was  started  by  sparks  or  cinders  or  otherwise 
from  the  defendant's  engines  or  locomotives.  (2)  Neither  the 
direction  of  the  wind  nor  the  dryness  of  the  season  has  anything 
to  do  with  the  question  in  this  case  ;  and  it  will  make  no  diflference 
how  strong  nor  from  which  direction  the  wind  blew,  nor  how  dry 
the  season,  the  plaintiff  cannot  recover  in  case  the  defendant's  en- 
gines and  machinery,  and  smoke-stack  and  fire-boxes,  which  passed 
over  the  place  where  the  fire  occurred,  were  in  good  order  and 
properly  managed,  and  that  defendant  had  not  sufficient  notice  to 
enable  it  to  go  upon  the  ground  and  prevent  the  fire  from  spread- 
ing beyond  the  jimits  of  its  right  of  way,  even  though  the  fire 
caught  from  one  or  more  of  such  engines.  (3)  The  defendant  has 
shown  by  proper  testimony  what  ones  of  its  engines  passed  over 
its  road  at  the  place  where  the  alleged  fire  occurred,  between  the 
hours  of  12  noon  and  5  pm.,  July  17,  1884,  and  that  they  were 
numbered,  respectively,  21,  38,  263.  It  is  also  in  evidence  that 
the  said  fire  must  have  started  about  3  o'clock  of  the  same  after- 
noon. The  testimony  also  shows  that  the  said  engines  21,  38,  263 
were  in  good  order ;  that  their  smoke-stacks,  fire-boxes,  and  ma- 
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chinery  were  each  in  good  order  and  properly  managed,  and  no- 
where in  the  case  is  there  testimony  to  contradict  these  proposi- 
tions. Therefore  the  plaintiff  cannot  recover  for  any  loss  origi- 
nating from  fire  started  from  any  one  or  more  of  said  engines." 

We  see  no  error  in  refusing  either  of  these  requests.  The  ex- 
ception contained  in  the  first  request  excludes  from  the  considera- 
tion of  the  jury  such  accumulations  of  combustible  matter  as  come 
from  the  natural  growth  of  grass,  which  is  the  very  thing  com- 
plained of  as  causing  the  fire  to  spread  to  the  plaintiff's  premises 
where  the  injury  was  done  to  his  property.  The  condition  of  the 
elements  mentioned  in  the  second  request  are  completely  ignored. 
They  necessarily  enter  largely  into  the  considemtion  of  the  ques- 
tion whether  there  was  any  negligence  on  the  part  of  the  defendant 
at  all,  and,  if  so,  the  extent  and  degree  of  the  same.  It  would  be 
exceedingly  diflScult,  I  think,  to  find  any  negligence  in  not  burn- 
ing the  accumulated  grass  and  stubble  from  the  right  of  way,  if  it 
were  saturated  with  water ;  or,  if  the  day  the  fire  occurred  a  rain- 
storm was  in  progress,  to  induce  the  belief  that  it  spread  to  the 
field  and  bam  of  plaintiff. 

The  third  request  requires  the  court  to  pass  upon  the  facts  of 
the  case  as  presented  in  the  evidence.  This  would  be  an  invasion 
of  the  province  of  the  jury  not  warranted  by  the  law.  But  a  single 
paragraph  of  the  charge  given  by  the  court  is  excepted  to,  and,  in 
the  view  hereinbefore  taken  of  the  case,  the  exception  cannot  be 
sustained.  The  charge  as  given  by  the  court  is  clear,  and  correctly 
states  the  law  applicable  to  the  case  as  disclosed  in  the*  testimony, 
and  the  judgment  must  be  affirmed. 

The  other  justices  concurred. 

Liability  of  Company  for  Failure  to  remove  Combustible  Material  from 
Right  of  Way.~8ee  Brighthope  R.  Co.  o.  Rogers,  8  Am.  &Eng.  R.  R.  Cas. 
710;  Richmond  &  D.  R.  Co.  «.  Medley,  7  lb.  498;  Sibelrud  v.  Minneapolis, 
etc.,  R.  Co.,  7  lb.  499;  Gibbons  v.  Wiflconsin  V.  R.  Co.,  18  lb.  469;  White 
«.  Mo.  Pac.  R.  Co.,  18  lb.  478. 


MoGlBBON 

V. 

Northern  and  Northwestern  R.  Co. 

(11  Ontario  Beparts,  807.) 

Action  for  negligence  against  the  defendants  in  the  conduct  of  their  en-- 
gine,  whereby,  as  alleged,  fire  escaped  therefrom  and  destroyed  the  plaintiff^s 
property.  The  only  evidence  to  connect  the  defendants  therewith  was  that 
the  fire  occurred  immediately  after  the  engine  had  passed  the  plaintiff's  barn 
and  combustible  manure  heap;  that  as  it  passed  steam  was  put  on  which 
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might  have  caused  a  larger  quantity  of  sparks  to  escape  from  the  smoke- 
stack; or,  if  the  ash-pan  was  full,  which  there  was  no  evidence  to  show, 
would  cause  cinders  to  be  forced  therefrom ;  that  there  was  a  strong  wind 
blowing  across  the  track  in  the  direction  of  the  plaintifTs  premises;  that  a 
cinder  too  large  to  come  from  the  smoke-stack  was  picked  up  on  the  manure 
heap  while  it  was  on  fire;  but  it  did  not  clearly  appear  whether  the  cinder 
was  from  coal  or  wood,  the  ennne  burning  coal ;  that  this  fire  was  put  out, 
and  five  minutes  afterwards  a  fire  broke  out  in  a  barn  adjoining  the  plain- 
tifiTs,  and  both  were  consumed.  There  was  a  steam  saw- mill  close  by,  but  in 
a  direction  opposite  from  that  in  which  the  wind  was  blowing,  and  there 
was  evidence  that  fire  therefrom  had  ignited  the  sawdust  in  the  mill-yard 
on  two  occasions.  No  evidence  was  given  of  any  faulty  construction  in  the 
engine,  but  there  was  evidence  that  it  was  of  approved  make,  with  proper 
appliances  to  prevent,  as  far  as  possible,  the  escape  of  fire. 

JBeld  (RosB,  J.,  dissenting),  that  there  was  no  evidence  of  negligence  to  go 
to  the  jury,  and  that  the  case  was  properly  withdrawn  from  them. 

Per  RosB,  J.,  that  there  should  be  a  new  trial,  to  ascertain,  if  possible,  the 
cause  of  the  fire,  whether  from  the  smoke-stack  or  the  ash-pan,  or  how  other- 
wise; and,  if  from  either  the  smoke-stack  or  ash-pan,  whether  there  was  neg- 
ligence on  the  part  of  the  defendants. 

Per  Cambron,  C.  J. — The  putting-on  of  stdam  when  the  engine  was  near 
the  plaintifTs  premises  did  not  of  itself  constitute  negligence,  it  being  done 
in  the  ordinary  course  of  traffic,  the  engine  having  the  ordinary  and  proper 
appliances  for  protection  against  the  escape  of  fire,  which  it  was  lawful  for 
the  defendants  to  use. 

This  was  an  action  tried  before  Gait,  J.,  and  a  jury,  at  Toronto 
at  the  Fall  Assizes  of  1885. 

The  claim  was  for  damages  arising  from  the  burning  of  a  bam 
through,  as  it  was  alleged,  the  defendants'  negligence  m  the  man- 
agement of  an  engine  in  their  service. 

Tlie  only  defence  was  "  not  guilty." 

At  the  close  of  the  whole  case  the  learned  judge  dismissed  the 
action,  with  costs,  as  in  his  opinion  there  was  no  evidence  of  negli- 
gence to  go  to  the  jury. 

In  Michaelmas  sittings,  November  19,  1885,  Zashy  Q.  C,  ob- 
tained an  order  nisi  to  set  aside  the  nonsuit  or  judgment  dismiss- 
ing the  action  herein,  and  for  a  new  trial  trial. 

During  Hilary  sittings,  February  6, 1886,  Zash ,  Q.  C,  supported 
the  motion. 

G.  D.  JBoulton,  Q.  0.,  contra. 

Rose,  J. — The  alleged  negligence  herein,  consisted  in  putting 
on  steam  unnecessarily  while  the  engine  was  passing  facm-nbou. 
the  premises  of  the  plaintiff,  where  there  was  exposea  ®""^ 
a  heap  of  manure  mixed  with  long  straw  used  for  bedding  pur- 
poses, and  where  there  was  a  barn  or  stable  with  the  end  not 
boarded  up,  so  that  the  contents  were  exposed. 

The  plaintifiE  contends  that  the  defendants  were  bound  to  use 
care  and  exercise  judgment  to  a  higher  degree  when  passing  by 
property  easily  ignitible  than  would  be  required  when  passing 
other  property  not  liable  to  be  set  on  fire. 
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In  the  present  caae  it  is  alleged  that  in  order  to  shnnt  or  make 
what  some  called  a  ranning  shnnt,  the  defendants,  when  their  en- 
gine was  opposite  the  plaintiff's  barn  and  manure  heap,  which  was 
within  about  twenty  feet  of  the  track,  and  while  there  was  a 
strong  wind  blowing  across  the  track  towards  the  plaintiff's 
premises,  put  on  steam,  it  being  unnecessary  to  do  so  at  that  place, 
with  the  result  that  either  sparks  were  forced  in  large  quantities 
from  the  smoke-stack,  or  that  cinders  and  ashes  were  thrown  out 
of  the  ash-pan,  and  were  carried  by  the  wind  on  the  plaintiff's 
premises,  causing  the  damage. 

It  was  admitted  that  no  negligence  was  shown  in  the  construc- 
tion of  either  engine  or  ash-pan.  It  was,  however,  ar^ied  as  a  re- 
sult of  the  evidence  that  the  ash-pan  was  full,  thereby  bei;)g  un- 
safe. 

On  this  motion  we  must,  I  think,  on  the  evidence,  assume  that 
the  defendants  did  put  on  steam  opposite  the  plaintiff's  premises ; 
that  it  was  not  necessary  to  put  it  on  at  that  place ;  that  the  wind 
was  blowing  across  the  track  towards  the  plaintiff's  premises ;  and 
that  by  reason  of  putting  on  the  steam,  sparks  or  cinders  were 
thrown  by  the  engine  causing  the  damage  complained  of. 

The  fact  that  the  fire  broke  out  shortly  after  the  engine  had 
passed,  would  be  some  evidence  ^hat  it  was  occasioned  by  sparks 
from  the  engine  or  cinders  from  the  ash-pan.  See  observations  of 
Burton,  J.  A.,  in  McLaren  v:  Canada  Central  R.  Co.,  8  A.  R.  564, 
at  p.  583,  although  not  necessarily  evidence  of  negligence. 

Assuming  such  facts,  the  question  remains :  Was  it  the  defend- 

ants'  duty  to  have  refrained  from  putting  on  steam  at 

ohS^JsSm.  the  place  in  question,  having  regard  to  the  inflammable 
material  on  the  plaintiff's  premises  near  the  track? 
Unless  we  can  say,  as  a  matter  of  law,  that  having  an  engine  prop- 
erly constructed,  using  all  reasonable  precautions  which  mechanical 
skill  could  suggest  to  prevent  the  escape  of  sparks  from  the  engine, 
and  permitted  by  statutory  authority  to  use  fire  for  the  purpose  of 
creating  steam,  no  duty  remains  to  use  care  and  judgment  as  to 
when  and  where  the  extra  steam  is  to  be  put  on,  and  extra  quantity^ 
of  sparks  omitted,  must  not  the  question  be  one  for  the  jury  ? 
Again,  even  if  we  conclude  that  no  question  should  have  been  sub- 
mitted to  the  jury  as  to  negligence  with  respect  to  the  emission 
of  sparks  from  the  smoke-stack,  should  not  the  question  as  to 
whether  there  was  negligence  in  permitting  the  ash-pan  to  become 
full  have  been  submitted? 

Since  the  case  of  Vaughan  v.  Taff  Vale  R.  Co.,  5  H.  &  N. 
679,  it  is  clear  that  a  railway  company  authorized  by  law  to  use 
BscAPB  OF  locomotive  engines  coula  not,  in  the  absence  of  negli- 
WY.  gence,  be  held  liable  for  injuries  occasioned  by  sparks 

escaping  from  the  engine.     Before  that  decision  it  was  held  in  the 
same  case,  3  H.  &  N.  743,  that  the  use  of  an  instrument  likely  to 
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produce  damage  and  producing  it,  made  the  company  liable  to  bear 
the  consequences. 

The  question,  however,  remains :  "Were  the  defendants  negligent? 

Mr.  Justice  Patterson,  in  an  exhaustive  review  of  the  law  in 
Furlong  v.  Carrol,  7  A.  R.  145,  at  p.  164,  says :  "  I  understand 
this  rule  to  place  the  liability,  in  a  case  where  there  is  express  leg- 
islative authority  for  the  use  of  fire,  upon  the  same  footing  as  in 
the  case  of  fire  used  for  the  necessary  purposes  of  husbandry." 
Reference  to  Furlong  v.  Carroll  will  furnish  a  digest  to  nearly  all, 
if  not  all,  the  leading  cases  on  fire  used  for  husbandry  determined 
in  our  own  courts  to  that  date. 

I  understand  the  result  to  be  that  either  for  the  purposes  of  a 
railway,  or  for  husbandry,  a  person  may  lawfully  use  fire ;  but  if 
he  is  neglifirent  in  its  use  and  another  suffers  hurt,  the  U8«    of^fibk 

•iP         j»  T  .     1  .1  LAWFUL— NBO- 

farty  guilty  of  negligence  must  bear  the  consequences,  uokkck. 
t  may  also  be  put  thus :  that  prior  to  the  rule  the  person  using 
tire  was  liable  lor  damage  resulting,  whether  negligent  or  not ; 
since  the  rule  liability  only  attaches  in  cases  of  negligence. 

For  purposes  of  husbandry,  while  the  use  of  fire  has  become 
lawful,  the  party  using  it  must  observe  time  and  circumstances, 
state  of  wind  and  weather,  condition  of  ground,  proximity  of  com- 
bustible matter  or  of  crops  or  buildings,  and  the  likelihood  of 
whatever  breeze  there  may  be  carrying  fire  in  a  direction  where 
damage  must  ensue  from  it,  and  other  matters.  See  Furlong  v. 
Carrol,  p.  162. 

So,  also,  for  the  purposes  of  the  railway,  the  company,  while  they 
may  lawfully  use  nre,  must  keep  their  track  reasonably  clear  from 
combustible  matter,  etc.,  likely  to  be  set  on  fire.  Jaffrey  v.  To- 
ronto, Grey  &  Bruce  R.  Co.,  23  C.  P.  553. 

The  case  of  Fero  v.  Buffalo  State  Line  R.  Co.,  22  N.  T.  209, 
cited  by  Mr.  Lash,  and  referred  to  in  Jaffrey  v»  Toronto,  Grey  & 
Bruce  R.  Co.,  p.  557,  is  a  strong  case  in  favor  of  the  plaintiff's 
contention.  I  think  the  reasoning  as  to  this  point  sound,  and  am 
content  to  adopt  it.  I  extract  the  following  passage,  at  p.  212 : 
"  But  a  much  higher  degree  Qf  care,  both  in  respect  to  the  rate  of 
speed  and  the  watchfulness  to  prevent  casualties,  should  manifestly 
be  required  where  trains  are  passing  through,  or  remaining 
stationary  in  the  streets  of  a  city  or  densely  populated  village ; 
and  I  think  it  is  not  stretching  the  rule  unduly  in  such  a  case  to  say 
that,  under  such  circumstances,  the  railroad  company  is  bound  to 
use  the  utmost  care  to  guard  against  the  dangers  which  obviously 
attend  such  a  condition.  The  substance  of  the  charge,  without 
criticising  its  terms  with  too  great  nicety,  is  that  care  must  be  pro- 
portioned to  the  danger  of  accident,  and  that  where  there  is  great 
danger  there  must  be  a  corresponding  degree  of  care." 

In  that  case,  as  here,  no  complaint  was  made  as  to  the  condition 
of  the  engine ;  but  in  that  case  "  it  stopped  upon  the  track  oppo- 
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site  to  the  plaintifiTs  house,  towards  which  the  wind  was  blowing, 
and  sparks  from  the  smoke-pipe,  or  cinders  from  the  ash-pan  of 
the  locomotive,  were  driven  bjr  wind  through  the  open  door  of 
a  room  in  the  unfinished  building,  which  was  then  temporarily 
used  as  a  shop  by  the  joinei-s  employed  in  the  building.  .  .  .  The 
smoke-pipe,  ash-pan,  etc.,  of  the  defendants'  locomotive  were  of 
the  most  approved  construction  then  in  use  with  respect  to  precau- 
tion against  the  escape  of  fire  and  sparks." 

While  the  use  of  the  best  known  and  approved  mechanical  con- 
trivances will  prevent  the  successful  charge  of  negligence  as  to  the 
use  of  such  contrivances,  neglect  in  other  respects  would  clearly 
render  the  neglectful  company  liable.  If,  for  instance,  the  asli- 
pan  were  properly  constructed  but  allowed  to  remain  full  so  as  to 
become  no  longer  a  receptacle  for  cinders,  but  a  distributor  of  fim 
along  the  track,  it  is  beyond  argument  thslt  the  pioper  construc- 
tion would  be  no  answer  to  a  charge  of  negligent  user. 

In  the  case  before  us,  the  evidence  for  the  plaintiff  discloses  that 
the  fire  occurred  very  shortly  after  the  train  passed ;  that  there 
Facts  SHOWN  BT  ^^  ^^0  Other  causc  of  fire;  that  an  ignited  cinder  as 
THB  MTiDKHcoL  j^rgc  as  thc  cud  of  a  man's  thumb  was  found  at  the  ma- 
nure heap  ;  and  it  clearly  appeared  that  it  could  not  have  escaped 
through  the  bonnet  nor  from  the  ash-pan  unless  it  was  full ;  that 
if  it  was  full  the  starting  of  the  engine  when  steam  was  put  on 
would  cause  the  cinders  to  fall  out.  As  said  by  one  of  tlie  wit- 
nesses, "  when  you  have  got  a  long  run  and  the  ashes  are  shaken 
down  until  the  ash-pan  is  full,  if  another  blast  isputon,  the  conse- 
quence is  some  of  tne  ashes  will  fall  out." 

It  appeared  the  run  had  been  from  Toronto  to  Penetanguishene, 
a  distance,  I  believe,  of  some  ninety  miles.  It  did  not  appear  that 
the  pan  had  been  cleaned  out  during  the  run.  The  wind  was 
blowing  towards  the  plaintiff's  property.  When  the  same  engine 
started  on  her  return  trip,  anotlier  fire  was  discovered  alongside 
of  the  track  shortly  after  she  passed ;  and  no  other  cause  was 
known  to  the  witnesses  than  the  fire  from  the  engine. 

As  to  the  question  of  contributory  negligence  in  the  use  of  the 
plaintiff's  property  for  the  deposit  of  infiammable  material  near 
the  track,  which  was  somewhat  discussed  before  us,  reference  may 
be  had  to  McLaren  v.  Canada  Central  R.  Co.,  32  C.  P.  324,  342. 

It  may  be  observed  that  the  only  defence  I'aised  by  the  record 
is  "  not  guilty." 

In  my  opinion  the  case  should  be  sent  down  for  a  new  trial  to 
ascertain,  if  possible,  the  cause  of  the  fire — whether  by  sparks 
from  the  smoKC-stack,  cinders  from  the  ash-pan,  or  how  otherwise. 
If  from  either  the  sparks  or  cinders,  whether  there  was  negligence 
on  the  part  of  the  defendants.  It  may  be  it  will  be  considered 
that  if  the  fire  was  caused  by  sparks  emitted  from  the  smoke-stack 
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a  less  degree  of  cai*e  was  required  than  if  by  cinders  tossed  from 
a  full  ash-pan. 

The  judgment  should,  in  my  opinion,  be  set  aside,  and  a  new 
trial  oraered,  the  costs  to  be  costs  in  the  cause  to  the  plaintiff  in 
any  event  of  the  cause,  that  is,  whether  he  succeeds  or  fails. 

Cameron,  C.  J. — I  am  of  opinion  the  nonsuit  in  this  case  was 
right,  and  there  was  no  evidence  to  be  submitted  to  nonsuit. 

the  jury  from  which  they  might  have  infeiTcd  the  fire  that  burned 
the  plaintiff^s  stable  was  the  result  of  negligence  on  the  part  of 
the  defendants  or  their  servants. 

The  only  evidence  that  has  the  remotest  tendency  to  do  so  are 
the  facts,  that  the  fire  arose  just  after  the  defendants'  locomotive 
passed  the  plaintiff's  stable  and  combustible  manure  heap,  and 
that  as  it  passed  steam  was  put  on,  which  might  have  samk-thz  eti- 
caused  a  larger  quantity  of  sparks  to  pass  through  the  ^^^^ 
netting  of  the  smoke-stack  than  was  passing  just  before  the  steam 
was  put  on.  For  the  purpose  of  determinmg  whether  the  plain- 
tiff should  be  nonsuited  it  must  be  assumed  the  plaintiff's  wit- 
nesses truly  represent  the  facts,  though  the  defendants'  witnesses 
deny  them  as  to  this  point.  Secondly,  that  when  the  ash-pan  of 
an  engine  is  full  of  ashes  fire  may  escape  from  it  when  steam  is 
put  on.  But  there  is  no  evidence  whatever  that  the  fire,  assum- 
ing it  to  have  been  caused  by  the  engine,  came  from  the  ash-pan. 

The  evidence  shows  that  fire  will  escape  from  the  most  perfect 
engine. 

It  was  sought  to  draw  the  inference  that  the  fire  came  from 
the  ash-pan,  became  a  cinder  too  large  to  come  from  the  smoke- 
stack })ad  been  picked  up  on  the  manure  heap  while  that  was  on 
fire,  which  a  witness  said  he  thought  was  coal.  Christopher  Co- 
lumbus, the  witness  who  picked  it  up,  said  he  could  not  say  whether 
it  was  coal  or  wood.  James  McKamara,  a  school-teacher,  said  Hmh 
cinder  was  coal,  but  he  only  saw  it  in  Cohimbus's  hand.  He  did 
not  think  it  was  on  the  manure  heap  (that  is,  before  it  took  fire). 
He  would  not  say  positively;  his  impression  was  it  was  coaJ. 
The  engine  burned  coal.  The  fire  that  began  in  the  manure  heap 
was  put  out.  About  five  minutes  afterwards  the  fire  again  broke 
out  in  a  barn  adjoinihg  the  plaintiff's,  and  consumed  both.  The 
locomotive  could  not  have  caused  the  fire  unless  a  cinder  from  it 
when  it  passed  five  minutes  before,  had  got  into  the  bara,  and  had 
smouldered  there.  No  smoke  was  observed  where  the  second  fire 
broke  out  at  the  time  the  first  fire  was  extinguished.  The  evi- 
dence furtlier  showed  that  a  steam  saw-mill  was  near  by,  but  that 
owing  to  the  direction  of  tlie  wind  it  was  improbable  that  the  fire 
could  have  come  from  that ;  fire  from  it  had  set  fire  to  sawdust  in 
the  mill-yard,  on  at  least  two  occasions.  On  the  day  of  the  fire 
the  wind  was  very  strong. 
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On  the  part  of  the  plaintiff  no  evidence  was  given  of  any  defec- 
tive or  faultv  construction  of  the  engine  in  any  respect ;  and  on 
behalf  of  the  defendants  it  was  shown  to  be  of  improved  make, 
with  proper  appliances  to  pi'event,  as  far  as  possible,  the  escape  of 
iire.  As  to  ttie  ash-pan,  a  witness  for  the  plaintiff  said  that  when 
full  fire  would  escape,  and  it  depended  upon  the  amount  of  work 
that  the  engine  did,  how  far  it  could  run  without  its  getting  full ; 
that  he  had  had  to  clean  out  the  ash-pan  in  going  to  Cobourg,  88 
miles,  when  burning  wood  ;  and  the  only  otlier  other  evidence  on 
this  point  was  that  given  by  the  defendants'  locomotive  foreman 
on  cross-examination,  that  an  engine  would  run  120  miles  without 
the  ash-pan  getting  full. 

If  it  had  been  proved  that  the  ash  pan  had  been  allowed  to  get 
full,  then  I  think  there  would  have  been  evidence  to  go  to  the  jury 
of  negligent  management  of  the  engine ;  but  in  the  aosence  of  this 
there  was  no  affirmative  evidence  of  neglect,  and  the  onus  of  show- 
ing that  rested  with  the  plaintiff. 

1  cannot  agree  to  the  contention  that  it  was  an  act  of  negligence 
NsouoBifCB.  to  put  on  steam  when  the  engine  was  near  the  plaintiff's 
stable,  it  being  done  in  the  ordinary  course  of  traffic,' and  the  en- 
gine having  the  ordinary  and  proper  appliances  to  furnish  protec- 
tion against  the  escape  of  fire,  it  being  lawful  for  the  defendants 
to  use  fire.  It  is  not  to  be  inferred  from  the  plaintiff's  evidence 
both  that  the  fire  came  from  the  ash-pan  and  that  the  ash-pan  was 
at  the  time  in  an  improper  condition,  especially  when  there  was 
another  source  from  which  the  fire  could  have  come,  though  it 
might  have  been  unlikely  that  it  did  come  from  that  source. 
The  burden  of  showing  the  source  rested  upon  the  plaintiff,  and 
I  am  of  opinion  he  offered  no  evidence  from  which  it  might  rea- 
sonably be  inferred  by  the  jury  that  the  defendants  were  guilty 
of  an  act  of  negligence  that  resulted  in  injury  to  the  plaintiff. 

I  adopt  the  rule  laid  down  by  Lord  Cairns,  in  Metropolitan  R. 
Co. 'y.  Jackson,  3  App.  Cas.  193,  197,  in  determining  in  such  cases 
the  duty  of  the  judge  and  the  jury.  It  is :  "  The  Judge 
has  a  certain  duty  to  discharge,  and  the  jurors  have  an- 
other and  a  different  duty.  The  J  udge  has  to  say  whether 
any  facts  have  been  established  by  evidence  from  which  negligence 
may  be  reasonably  inferred  ;  the  iurors  have  to  say  whether,  from 
those  facts  when  submitted  to  them,  negligence  ought  to  be  in- 
ferred." And  I  fully  concur  in  the  expression  of  opinion  which 
he  added :  "  It  is  ...  of  tlie  greatest  importance  in  the  ad- 
ministration of  justice  that  these  separate  functions  should  be  main- 
tained, and  should  be  maintained  distinct.  It  would  be  a  serious 
inroad  on  the  province  of  the  jury,  if,  in  a  case  where  there  are 
facts  from  which  negligence  may  reasonably  be  inferred,  the  judge 
were  to  withdraw  the  case  from  the  jurj^  upon  the  ground  that,  m 
his  opinion,  negligence  ought  not  to  be  mf  erred  ;  and  it  would,  on 
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the  other  hand,  place  in  the  hands  of  the  jurors  a  power  which  might 
be  exercised  in  the  most  arbitrary  manner,  if  they  were  at  liberty 
to  hold  that  negligence  might  be  inferred  from  any  state  of  facto 
whatever." 

I  quite  admit  that  in  adopting  this  rale  it  may  be  very  difficult 
to  detine  the  line  between  where  the  inference  may  and  ouglit  to 
be  drawn.  But  it  seems  to  me  before  negligence  may  be  in^rred, 
something  more  than  facts  from  which  there  is  a  bare  possibilitv 
there  was  negligence  must  be  established,  and  I  think  none  such 
have  been  established  by  the  evidence  in  this  case. 

Galt,  J.,  concurred  with  Camebon,  C.  J. 

Order  discharged. 

Action  for  Damages  caused  by  Fire — Evidence — Nonsuit. — ^In  an  action 
to  recover  damages  alleged  to  have  been  caused  by  fire  from  the  defendant's 
locomotive,  it  appeared  that  three  trains  passed  the  barn,  which  wa^  de- 
stroyed, just  before  the  fire  broke  out.  There  was  some  evidence  tending 
to  show  that  two  of  the  locomotives  were  in  good  order,  but  no.  evidence 
was  offered  as  to  the  condition  of  the  third.  Ssld,  that  it  was  by  no  means 
conclusive  that  the  fire  was  caused  by  either  of  the  two  engines  which  it  was 
claimed  were  in  perfect  order,  and  it  was  a  question  of  fact  for  the  jury  to 
determine  which  engine  caused  the  fire,  and  a  nonsuit  was  improperly 
granted.  Seeley  «.  N.  Y.  0.  &  H.  R  R.  Co.,  7  North  Eastern  Rep.  (N.  Y.) 
734. 

Fact  that  Fire  was  discovered  shortly  after  Passage  of  Train  as  Evidence 
of  Negligence. — See  Reading,  etc.,  R.  Co.  «.  Lutshaw,  2  Am.  &  Eog.  II.  R. 
Cas.  267;  Karson  v.  Milwaukee,  etc.,  R  Co.,  7  lb.  701;  Brube»^  v.  Mil- 
waukee, etc.,  R.  Co.,  7  lb.  605;  Butchers.  Yaca,  etc.,  R.  Co.,  22  &,  644. 


IaASNJNQ 
V. 

OmoAao,  Btjblinoton  asd  Qumcnr  B.  Oa 

(Advance  Gate,  Iowa,    April  7,  1886.) 

It  is  unnecessary  to  allege,  in  pleading,  the  qualities  or  uses  of  a  thing 
which  add  to  its  value,  when  recovery  is  sought  for  its  loss,  destruction,  or 
injury.    The  value  is  to  be  ascertoined  in  determining  the  damages. 

In  an  action  to  recover  for  injuries  to  property  caused  by  a  fire,  the  de- 
fendant company  having  introduced  evidence  to  show  that  the  fire  started 
outside  of  its  right  of  way,  it  was  competent  for  plaintiff,  in  rebuttal,  to 
show  the  contrary. 

It  is  proper  in  such  a  case  for  plaintiff  to  show  that  the  locomotive  of  de- 
fendant which  caused  the  injury  complained  of  set  fire  to  several  other  places 
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on  the  same  day,  such  evidence  tending  to  show  that  the  engine  was  not 
properly  constructed,  or  else  not  properly  managed. 

In  the  case  of  flatly  contradictory  evidence,  the  court  may  instruct  the 
iury  to  judge  for  themselves  the  credibility  of  the  witnesses;  and  if  the 
liberty  so  given  is  abused  by  the  jury,  it  will  be  remedied  by  the  court  in 
subsequently  setting  aside  the  verdict. 

Appeal  from  "Wapello  Circuit  Court. 

Action  to  recover  damages  Bustained  hj  plaintiff  by  reason  of 
the  destruction  of  his  property  by  fire  set  out  by  an  engine  oper- 
ated by  defendant  on  its  road.  There  was  a  judgment  on  a  ver- 
dict for  plaintiff.     Defendant  appeals. 

Stiles  cfe  Beaman  for  appellant. 

Slown,^  Work  db  Brown  for  appellee. 

Beck,  J. — We  shall  consider  the  objections  to  the  judgment  of 
the  district  court  in  the  order  of  their  discussion  by  counsel. 

1.  The  evidence  tended  to  prove  that  the  fire  set  out  by  de- 
fendant's engine  injured  or  destroyed  a  hedge  and  certain  grape- 
vines in  a  vine-yard  upon  plaintiflrs  lands.  Two  witnesses  were 
valukof  permitted  to  testify  to  the  value  of  the  hedge  and 
AND  viKKs-Evx-  viucs  lu  ordcr  to  establish  plaintiff's  damage  sustained 

by  their  injury  or  destruction.  This  evidence,  counsel 
for  defendant  insist,  should  not  have  been  admitted  for  the  reason 
that  it  consisted  of  an  expression  of  their  opinion  upon  the  sub- 
ject, and  neither  of  them  was  shown  to  have  sufficient  knowledge 
thereof  to  entitle  him  to  express  an  opinion.  Each  of  the  wit- 
nesses shows  that  he  had  some  knowledge  of  the  value  of  hedges 
and  grape-vines,  and  his  estimate  of  the  damage  caused  by  the 
injury  sustained  is  based  upon  such  knowledge.  It  was  not  shown 
that  either  the  vines  or  liedge  had  a  market  value,  and  undoubtedly 
they  have  none,  for  they  are  not  the  subject  of  sale  separate  from 
the  land  upon  which  they  are  growing.  As  it  appeared  that  the 
witnesses  had  such  knowledge  of  the  value  of  sucn  property,  they 
were  rightly  permitted  to  give  their  estimate  thereof,  which  should 
have  weignt  in  accord  with  their  acquaintance  with  the  subject 
which  the  evidence  showed  the  witnesses  possessed.  This  thought 
was  expressed  by  the  district  court  in  ruling  upon  this  objection  to 
the  evidence. 

2.  The  plaintiff  was  permitted  to  show,  against  defendant's  ob- 
jection, that  the  value  of  the  hedge  was  enhanced  by  reason  of  the 

fact  that  it  was  a  protection  against  the  winds.  Coun- 
sel now  object  to  the  evidence  in  this  language :  "  No 
special  damages  on  that  account  were  claimed  in  the  petition,  nor 
was  there  any  proof  that  it  operated  as  a  wind-break.  Besides,  it 
might  be  hard  to  show  that  a  wind-break  was  needed  on  the  south 
side  of  a  vineyard."    It  is  not  necessary  to  allege  in  pleadings  the 
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qualities  or  uses  of  a  thing  which  added  to  its  value,  when  recov- 
ery  is  sought  for  its  destruction  or  injury.  The  Value  of  the  thine 
is  to  be  ascertained  in  determining  the  damages  sustained  in  such 
a  case.  Plaintiffs  land  was* used  as  a  fruit  {arm.  It  may  bo  read- 
ily inferred  that  a  hedge  around  it  is  useful  for  protection  against 
wind  as  well  as  against  live-stock,  and  south  winds  demand  such 
protection  to  secure  fruit  from  injury  caused. by  the  violent  shak- 
ing  of  trees  or  vines. 

3.  Plaintiff  was  permitted  in  rebuttal,  by  more  than  one  wit 
ness,  to  prove  the  fact  tending  to  show  that  the  first  rkbuttai^evi. 
fire  caught  in  combustibles  upon  defendant's  right  of  '*""*^ 
way.  Evidence  to  the  contrary  effect  had  been  introduced  by 
defendant.  It  is  now  insisted  that  this  evidence  by  plaintiff  was 
improperly  admitted  in  rebuttal  for  the  reason  that  he  had  before 
introduced  evidence  of  the  same  character;  but  we  fail  to  find 
that  plaintiff  had  before  introduced  evidence  showing  that  the  fire 
tii*st  caught  on  the  right  of  way.  He  testified  that  when  lie  .first 
saw  the  fire  it  was  burning  both  on  and  off  the  right  .of  way. 
Defendant  having  introduced  evidence  tending  to  prove. that  the 
fire  started  outside  of  the  right  of  way,  it  was  competent  for  plain- 
tiff, in  rebuttal,  to  introduce  evidence  to  the  contrary. 

4.  The  district  court  in  the  first  instruction,  after  briefly  stating 
the  various  items  of  damages  claimed  by  plaintiff  in  the  petition 
and  amended  petition,  uses  this  language:  "For  a  i^B^u^j„o^g_ 
more  full  statement  of  plaintiff's  claim,  you  are  referred  referkkcb  to 
to  his  original  and  amended  petition."  Counsel  for 
defendant  insist  that  in  this  the  court  below  erred  by  referring  the 
jury  to  the  pleadings  for  a  statement  of  the  issue  in  the  case, 
which  is  condemned  by  this  court  in  Fitzgerald  v.  McCarty,  55 
Iowa,  702,  and  in  Porter  v.  Knight,  19  N.  W.  llep.  282.  It  is 
plain  that  the  instiniction  is  not  within  the  rule  of  these  cases.  It 
refers  the  jury  to  the  petition  and  amendments  thereto  for  a  fuller 
statement  of  the  several  items  of  plaintiff's  claim  for  damages. 
We  can  conceive  of  no  prejudice  which  did  result  to  defendant 
by  the  inspection  of  the  petition  by  the  jury  for  a  better  under- 
standing of  the  claim  of  damages  made  by  plaintiff.  See  Marion 
V.  Chicago,  R.  I.  &  P.  R.  Co.,'  21  N.  W.  Kep.  86. 

5.  Counsel  for  defendant  insist  that  the  court  erred  in  failing 
and  refusing  to  present  the  doctrine  of  contributory  negligence  in 
proper  instruction  to  the  jury.  It  is  suflScient  to  say  that  the  ques- 
tion of  plaintiff's  neffliffence  was  presented  neither  by  ^ 

the  petition  nor  answer,  and  we  can  discover  no  evi-  kko^kncb- 
dence  tending  to  prove  that  he  was  negligent.   Asthere 
was  no  issue  or  evidence  upon  the  subject,  it  was  properly  omitted 
from  the  instruction. 

6.  The  district  court  instructed  the  jury  that  if  they  found  the 
engine  which  set  out  the  fire  burning  plaintiff's  property  set  out 
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several  snccessive  fires  on  the  same  day,  and  in  the  same  trip,  this 
ixsTBucnoii-  should  be  regarded  as  evidence  that  the  engine  was  not 
EviDKKCK.  properly  constructed,  or  in  good  repair,  or  was  improp- 
erly used.  The  instruction  is  correct.*  Surely  the  frequent  occur- 
rcnce«of  fires  caused  by  the  same  engine  are  manifestations  of  de- 
fects in  its  construction,  or  that  it  was  not  in  proper  repair,  or  was 
negligently  handled.  See  Slossen  v.  Burlington,  C.  K.  &  N.  B. 
Co.,  60  Iowa,  215 ;  s.  c,  7  Am.  &  Eng.  K.  R.  Cas.  509.  The  cases 
cited  by  defendant's  counsel  (Bell  v.  Chicago,  B.  &  Q.  E.  Co.,  20 
•  N.  W.  Rep.  456,  and  Babcock  v.  Chicago  &  N.  W.  R.  Co.,  11 
Am.  ife  Eng.  R.  R.  Cas.  63  and  13  Am.  &  Eng.  R.  R  Cas.  477) 
are  to  the  effect  that  the  occurrence  of  other  fires  about  the  same 
time  is  not  to  be  regarded  as  evidence  that  the  fire  was  set  out  by 
the  engine  of  defendant.  They  are  not  applicable  to  the  question 
under  consideration. 

7.  An  instruction  directed  the  jury  that  they  are  the  judges  of 
the  credibility  of  the  witnesses,  and  in  case  of  conflict  of  the  evi- 
dence they  should,  if  they  can,  reconcile  it.  The  court  then 
bamb-cohtba  directed  the  lury  in  this  lang^ua^ce :  "  But  you  have  a 
DExcE.  right  to  say  whose  testimony  you  will  receive,  and 

whose  you  will  discard;  but  you  should  not  discard  any  evidence 
without  good  cause  for  so  doing."  Counsel  for  defendant  think 
tlie  language  quoted  presents  an  erroneous  rule,  and  that  if  it  be 
correct  judges  would  nave  no  authority  to  interfere  with  verdicts. 
We  think  the  instruction  right.  If  witnesses  on  opposite  sides 
givejlatly  contradictory  evidence,  it  is  plain  that  the  jury,  in  the 
exercise  of  their  discretion,  may  believe  the  statements  of  one  side 
and  disbelieve  the  other,  thus  discarding  the  testimony  of  the  wit- 
nesses they  disbelieve.  If  this  discretion  is  lawfully  exercised, 
the  court  cannot  interfere;  if  it  be  not,  and  the  eviaence  is  dis- 
carded in  violation  of  the  rules  prescribed  for  the  discovery  of 
truth,  the  court  may  set  aside  the  verdict. 

The  foregoing  discussion  disposes  of  all  questions  in  the  case 
arspied  by  counsel.  The  judgment  of  the  district  court  must  be 
afl&rmed. 

Evidence  to  show  that  Locomotive  set  Fire  to  other  Piaees  on  same  Day. — 
See  Slossen  v.  Burlington,  etc.,  R.  Co.,  7  Am.  &  £ng.  R  R.  Gas.  509;  Mo. 
Pac.  R.  Co.  V.  Eincaid,  11  lb.  88;  Fatton  v.  St.  Louis,  etc.,  R.  Co.,  29  lb. 
864. 
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Balsley 

V. 

St.  Louis,  Alton  and  Terbs  Hatttb  B.  Oo. 

(Advance  Otue,  IlUruns.     October  6,  1886.) 

The  St.  Louis  Alton  &  Terre  Haute  R.  Co.  leased  its  road  from  Terre 
Haute,  Ind.,  to  East  St.  Louis,  111. ,  to  the  Indianapolis  &  St.  Louis  R.  Co.  The 
latter  company  seat  an  engine  over  the  road  equipped  with  a  defective  spark- 
arresting  apparatus,  with  the  result  of  negligently  starting  a  fire  which 
burned  property  near  the  right  of  way,  owned  by  one  Balsley.  The  les- 
see company,  the  I.  &  St.  L.  R.  Co.,  being  insolvent,  Balsley  brought  suit 
against  the  lessor  company,  the  St.  L.,  A.  &  T.  H.  R.  Co.,  to  recover  dam- 
ages for  the  loss.  That  company  set  up  in  defence  that  it  had  made  a  lease 
of  its  road  to  the  I.  &  St.  L.  R.  Co.,  which  lease  had  been  confirmed  by  an 
act  of  the  legislature  which  operated  to  transfer  to  the  lessee  company  all 
the  duties,  responsibilities,  and  liabilities  which,  before  the  act  of  confirma- 
tion, belonged  to  the  lessor  under  its  charter.  Said  act  confirming  the  lease 
was  as  follows:  *•*•  Section  1.  That  the  lease  of  the  St.  Louis,  Alton  &  Terre 
Haute  B.  Co.,  and  the  property  and  road  thereof,  to  the  Indianapolis  and  St. 
Louis  R.  Co.,  under  which  the  railroad  extending  from  Terre  Haute,  in  the 
State  of  Indiana,  to  East  St.  Louis,  in  the  State  of  Illinois,  is  now  operated, 
be  and  stand  confirmed,  according  to  the  terms  of  said  lease:  provided,, 
however,  that  nothing  in  this  act  shall  be  construed  to  release  the  said  les- 
sors from  any  debt,  cause  of  action,  or  contract  now  existing  against  them. 

**  Section  2.  The  said  lessees,  their  associates,  successors,  and  assigns,  shall 
be  a  railroad  corporation  in  this  State  under  the  said  style  of  the  Indianapo- 
lis &  St.  Louis  R.  Co.  and  shall  possess  the  same  or  as  large  powers  as  are 
possessed  by  said  lessor  corporation,  and  such  other  powers  as  are  usual  to 
other  corporations.*'    Held : 

1.  That  the  lessor  of  a  railway  is  liable  for  the  torts  of  the  lessee. 

2.  That  neither  the  lease  in  question  nor  the  act  confirming  the  same  oper- 
ated to  relieve  or  exempt  the  lessor  in  this  case  from  liability  for  the  lessee's 
tort.  Such  exemption  or  release  can  only  be  created  by  express  words  of 
the  legislature. 

Appeal  from  appellate  court,  Third  District,  Illinois. 
George  M.  Stevens  for  appellant. 
JoJm  T.  Dye  for  appellee. 

Sheldon,  J. — This  was  an  action  brought  by  John  S.  Balsley 
against  the  St.  Lonis,  Alton  &  Terre  Hauto  K.  Co.,  to  recover 
damages  for  the  loss  in  1881  of  a  quantity  of  hay  by  fire  facts. 

communicated  by  a  freight  engine  on  defendants'  railroad  to  and 
through  dry  grass  and  weeds  on  its  right  of  way. 

Section  38,  ch.  114  of  the  Eailroad  and  "Warehouse  act,  approved 

March  1, 1874  (K.  S.  1874,  p.  807),  is  as  follows :  "  It  shall  be  the 

duty  of  all  railroad  corporations  to  keep  their  right  of  way  clear 

from  all  dead  grass,  dry  weeds,  or  other  dangerous  combustible 

25  A.  &  E.  R  Cas.— 82 
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material,  and  for  neglect  shall  be  liable  to  the  penalties  named,'' 
double  the  amoant  of  damages  sufEered  therefrom.  The  action 
was  for  the  breach  of  this  duty.  The  cause  was  tried  by  the  court 
without  a  jury,  and  judgment  rendered  in  favor  of  the  plaintiff  for 
$600  and  costs,  which  was  reversed  by  the  appellate  court  for  the 
Third  District,  and  the  plaintiff  appealed  to  this  court. 

In  September,  1867,  defendant  made  a  lease  of  its  road  for  ninety- 
nine  years  to  the  Indianapolis  and  St.  Louis  R.  Co.,  a  Qprporation 
organized  under  the  laws  of  Indiana,  the  lease  giving  to  the  latter 
company  for  that  time,  upon  the  terms  and  conditions  therein  set 
forth,  the  exclusive  right  to  use  upon  said  road  any  and  all  loco- 
motives, passenger  ana  freight  cars,  and  all  other  rolling  stock  and 
equipments  then  belonging  to  it  and  the  lessee  agreed  to  indem- 
nify the  lessor  against  all  claims  for  loss  and  destruction,  by  what- 
ever cause,  of  an v  property  whatsoever,  while  under  its  control. 

By  an  act  of  tne  legislature  of  this  State,  of  March  31,  1869,  it 
was  provided  as  follows :  "  Section  1.  That  the  lease  of  the  St. 
Louis,  Alton  &  Terre  Haute  R.  Co.,  and  the  property  and  road 
thereof,  to  the  Indianapolis  and  St.  Louis  R.  Co.,  under  which  the 
railroad  extending  from  Terre  Haute,  in  the  State  of  Indiana,  to 
East  St.  Louis,  in  the  State  of  Illinois,  is  now  operated,  be  and 
stand  confirmed  according  to  the  terms  of  said  lease :  provided, 
however,  that  nothing  in  this  act  shall  be  construed  to  release  the 
said  lessors  from  any  debt,  cause  of  action,  or  contract  now  existing 
against  them.  Section  2.  The  said  lessees,  their  associates,  succes- 
sors, and  assigns  shall  be  a  railroad  corporation  in  this  State  under 
the  said  style  of  the  Indianapolis  &  St.  Louis  It  Co.,  and  shall 
possess  the  same  or  as  large  powers  as  are  possessed  by  said  lessor 
corporation,  and  such  other  powers  as  are  usual  to  other  corpora- 
tions." The  facts  are  undisputed,  and  the  only  question  made  is 
whether  the  aforesaid  lease  and  act  of  the  legislature  constitute  a 
defence. 

It  is  conceded  that  by  the  law  of  this  State,  railroad  corporations 
are  liable  for  injuries  by  the  wrongful  acts  of  any  lessee  or  other 
LK8BOR  LIABLE  P®^^"?  Aone  vn  thc  cxercisc  by  its  permission  of  any 
FOR  TORTB  OF  of  Its  frauchiscs.  But  it  is  insisted  that  this  liability 
for  the  acts  of  others  is  limited  to  wrongs  done  b v  them 
while  in  the  performance  of  acts  which  they  would  have  had  no 
right  to  perform  except  under  the  charter  ol^^  the  company  sought 
to  be  made  liable,  where  they  are  to  be  regarded  with  reference  to 
the  public,  as  the  servants  and  agents  of  such  company.  That  the 
act  of  the  legislature  here  created  a  new  corporation  and  conferred 
upon  it  franchises  which  thereby  became  its  own,  and  independent 
of  the  lease,  so  that  the  negligence  complained  of  occurrea  in  the 
performance  of  an  act  performed  in  the  lessee  company's  own 
right,  and  not  under  the  charter  nor  as  the  servant  or  agent  of  de- 
fendant, wherefore  there  is  no  ground  for  its  liability,  and  the  case 
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of  West  V.  St.  L.,  A.  &  T.  H.  E.  Co.,  63  111.  545,  is  supposed  to 
sustain  this  view.  That  case  does  point  out  a  distinction  as  to  the 
liability  of  a  railroad  corporation  for  acts  of  its  lessees  or  contract- 
ors, where  the  acts  are  done  in  the  exercise  of  a  franchise  granted 
to  the  corporation,  or  are  not  done  in  the  exercise  of  such  a  franchise ; 
but  it  does  not,  we  think,  go  to  the  length  of  being  a  warrant  for 
holding  the  non-liability  of  the  defendant  in  this  case.  The  rea- 
son for  holding  a  railroad  company  responsible  for  the  performance 
of  all  the  duties  and  obligations  imposed  upon  it  by  its  charter  or 
the  general  law  of  the  State,  while  it  is  being  operated  by  a  lessee, 
does  not,  we  conceive,  rest  upon  the  narrow  ground  alone  of  the 
latter,  being  in  the  exercise  of  a  franchise  which  belonged  to  the 
former,  and  in  so  acting  is  to  be  held  as  the  servant  or  agent  of 
the  lessor  corporation. 

In  consideration  of  the  grant  of  its  charter,  the  corporation  un- 
dertakes for  the  performance  of  duties  and  obligations  toward  the 
public,  and  there  is  a  matter  of  public  policy  concerned,  that  it 
should  not  be  relieved  from  the  performance  of  its  obligations 
without  the  consent  of  the  legislature. 

In  Railroad  Co.  u  Brown,  17  "Wall.  450-451,  it  is  said : 
*'  It  is  the  accepted  doctrine  in  this  country  that  a  railroad  cor- 
poration cannot  escape  the  performance  of  anv  duty  or  obligation 
imposed  by  its  charter,  or  the  general  law  of  the  State,  by  a  volun- 
tary surrender  of  its  road  into  the  hands  of  lessees."  In  Thomas  v. 
Railroad  Co.,  101  U.  S.  83,  the  language  of  the  court  is,  "  Where  a 
corporation  like  a  railroad  company  has  granted  to  it  by  charter  a 
franchise  intrusted  in  large  measure  to  be  exercised  for  the  public 
good,  the  due  performance  of  those  functions  being  the  consider- 
ation of  the  public  grant,  any  contract  which  disables  the  corpora- 
tion from  performing  those  functions — which  undertakes,  without 
the  consent  of  the  State,  to  transfer  to  others  the  rights  and  pow- 
ers conferred  by  the  charter,  and  to  relieve  the  grantors  oi  the 
burden  which  it  imposes,  is  a  violation  of  the  contract  with  the 
State,  and  is  void,  as  against  public  policy."  The  corporation  can- 
not absolve  itself  from  the  performance  of  its  obligations  without 
the  consent  of  the  legislature.  The  York  &  Maryland  Line  R. 
Co.  V.  Winans,  17  How.  39. 

Pierce  on  American  Railroad  Law,  244,  lays  down  the  rule : 
"  The  company  cannot  divest  itself  of  responsibility  for  the  torts 
of  persons  operating  its  road,  by  transferring  its  corporate  powers 
to  other  parties,  or  by  leasing  its  road  to  them,  in  tlie  absence  of 
special  statutory  authority  and  exemption.  It  cannot  by  its  own 
act  absolve  itself  from  its  obligations  without  the  consent  of  the 
le^slature.  The  lessee  may,  however,  also  be  responsible  for  the 
injury." 

In  O.  &  M.  R.  Co.  V.  Dunbar,  20  111.  623,  this  court  say*: 
*^  This  plea  presents  the  question  whether  an  incorporation  of  this 
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kind  (railroad)  has  the  legal  capacity  to  lease  itfi  corporate  property 
and  franchises,  so  as  to  be  relieved  from  liability  to  the  public  for 
injuries  sustained  and  damages  resulting  from  breach  of  contract 
entered  into  by  the  lessee  .  .  .  when  these  bodies  accept  their 
chartere,  they  are  held  to  enter  into  a  contract  with  the  State,  to 
discharge  all  the  duties  imposed  and  to  exercise  the  rights  and 
privileges  conferred  on  them  in  the  manner  prescribed.  And  they 
must  be  held  to  a  performance  of  this  contract  in  precisely  the 
same  manner  as  is  required  of  individuals." 

Sinffleton  n.  Southwestern  Bailroad,  70  Ga.  464,  was  a  case  where 
there  had  been  a  lease  of  a  railroad  to  another  corporation,  with 
the  consent  of  the  legislature  thereto,  and  an  action  brought 
against  the  lessor  for  an  injury  sustained  on  the  lessee's  train.  The 
court  say:  "  But  it  is  said  the  Southwestern  R.  Co.  had  the  con- 
sent of  the  legislature  to  lease  its  road,  and  having  entered  into 
contract  with  the  Central  R.  &  Banking  Co.  under  that  con- 
sent, it  is  absolved  from  its  obligations  to  the  public  under  its 
original  charter.  Authorities  are  cited  to  sustain  this  doctrine. 
Indeed,  some  of  those  hereinbefore  referred  to  are  relied  upon. 
The  view  which  we  take  of  the  law  and  the  cases  cited  is  that  the 
original  obligation  can  only  be  discharged  by  a  legislative  enact- 
ment consenting  to  and  authorizing  the  lease  with  an  exemption 
f ranted  to  the  lessor  company."  And  see  1  Redfield,  Law  of 
Uilways,  590.  It  thus  appeats  from  authorities  cited  that  in 
order  to  the  release  of  a  railroad  corporation  from  the  obligations 
LBsaoR  CAN  imposed  upon  it  by  its  charter  and  the  law,  it  requires 
o!n.T  m  RB-  exemption  therefrom  by  the  legislature.  This  view 
we  are  disposed  to  adopt>  altliough  there  may  be  authori- 
ties to  the  contrary.  We  find  nothing  of  such  exemp- 
tion in  this  act  of  March  18,  1869.  There  is  certainly  no  express 
exemption.  The  firet  section  confirms  the  lease  according  to  its 
terms.  But  the  lease  contains  no  exemption.  The  main  purpose 
of  the  second  section  is  to  create  the  lessee  corporation  a  domestic 
corporation,  and  in  doing  this  it  is  declared  tnat  the  corporation 
created  shall  possess  the  same  powers  as  the  lessor  corporation. 

We  do  not  see  that  this  impliedly  exempts  defendant  from  any 
obligation  under  its  charter  or  the  law.  It  is  compatible  with  the 
act  that  such  obligation  should  remain.  There  is  nothing  substitu- 
tional of  one  corporation  for  the  other.  Nothing  is  taken  from  de- 
fendant, but  the  fnll  consideration  of  its  charter  remains  to  it. 
Under  its  franchise  it  has  built  its  road,  and  it  will  enjoy  the  bene- 
fit thereof,  during  the  continuance  of  the  lease  in  the  rental  it  will 
receive.  On  the  termination  of  the  lease  by  effluxion  of  time  or 
forfeiture  the  road  will  revert  to  defendant. 

'•  The  reason  why  freedom  from  responsibility  is  claimed  for  the 
defendant  is  that  the  lessee,  in  operatmg  the  road,  was  in  the  exer- 
cise of  its  own  franchise,  granted  to  it  by  the  State,  and  not  in  the 
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cxercise'of  defendant's  franchise  by  its  permission,  and  so  was  not 
defendant's  servant  or  agent."  We  do  not  accept  this  as  the  only 
ground  of  liability,  as  is  thus  intimated. 

Above  this  are  the  charter  obligations  for  the  perfonnance  of  its 
duties  toward  the  public  which  defendant  assumed.  The  interest 
of  the  public  requires  the  continuance  of  these  obligations,  and  we 
are  of  opinion  they  should  be  held  to  remain  upon  the  defendant. 
The  judgment  of  the  appellate  court  will  be  reversed,  and  the 
^cause  remanded  to  that  court  with  directions  to  afSrm  the  judg- 
ment of  the  Circuit  Court. 

Judgment  reversed. 

Torts  of  Lessee  of  Railroad— Liability  of  Lessor. — ^The  theory  of  the 
law  is,  that  when  the  State  charters  a  railway  company  a  contract  is  made, 
by  which  the  company  is  given  the  right  to  build  and  operate  a  railway,  and 
for  so  doing  to  take  compensation  in  the  shape  of  freights  and  fares,  in  re- 
turn for  which,  the  company  assumes  the  duties  and  responsibilities  of  a 
railway  company,  including  liability  for  negligence  in  the  transaction  of  its 
business;  and  it  cannot  delegate  these  duties  and  responsibilities  to  other 
companies.  The  general  rule  is  that  a  railway  company  has  no  power  to 
lease  its  road,  and  that  if  a  lease  is  made  the  lessor  is  liable,  notwithstand- 
ing, for  all  the  acts  of  its  lessee.  Exemplifying  this  rule  are,  in  Illinois,  the 
following  cases:  Railroad  Co.  v.  Dunbar,  20  111.  623  (1858);  Illinois  Cent. 
R.  Co.  V.  Pinnegan,  21  111.  646  (1859) ;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Whip 
pie,  22  111.  106 ;  vToledo,  P.  &  W.  R.  Co.  v,  Rumbold,  40111.  143  (1868); 
Kanause's  Case,  89  111.  272;  and  see  Fontaine's  Case,  54  Cal.  645;  Stearns  v. 
A.  &  St.  L.  R.  Co.,  46  Me.  95;  Pitts.,  Cin.  &  St.  L.  R.  Co.  v.  Campbell,  86 
HI.  442;  P.  &  R.  I.  R.  Co.  v.  Lane,  88  111.  448.  The  foregoing  cases  fully 
settle  the  rule  in  Illinois,  which,  say  the  court,  *'  has  been  adopted  with  a  full 
knowledge  that  there  are  decisions  of  other  courts,  for  whom  we  have  grer ' 
respect,  announcing  a  different  rule.^'  P.  &  R.  I.  R.  Co.  «.  Lane,  88  111.  448. 
The  rule,  however,  has  clearly  the  sanction,  both  of  reason  and  of  the  pre- 
ponderance of  precedent.  See  Railroad  Co.  v,  Barrow,  5  Wall.  104;  Nelsoii 
«.  Vermont  Cent.  R.  Co.,  26  Vt.  720;  Fontaine  ©.  8.  Railroad  Co.,  1  Am.  & 
Eng.  R.  R.  Cas.  165;  York,  etc.,  R.  Co.  c.  Winans,  17  How.  89;  Railroad 
Co.  V.  Brown,  17  Wall.  451;  Langley  v,  Bost.  &  M.  R.  Co..  10  Gray,  103; 
Macon  &  A.  R.  Co.  v.  Mayes,  49  Ga.,  855;  Abbot  v.  J.  G.  &  H.  R.  Co.,  80 
N.  Y.  27;  Beman  v.  Rufford,  1  Sim.  (N.  S).  550;  Winch  v.  B.  &  L.  R.  Co., 
13  Eng.  L.  &  E.  506. 

Transfer  of  Liability  from  Lessor  to  Lessee.— Assuming  (what  is  per- 
haps at  least  debatable),  that  the  legislature  may  transfer  the  charter  duties 
and  responsibilities  of  one  railway  company  to  another,  and  thereby  impair 
the  contract,  evidenced  by  the  charter,  between  the  people  and  the  rail- 
way company,  the  question  will  always  arise  in  cases  like  the  one  at  the  head 
of  this  note :  Have  such  duties,  responsibilities,  and  liabilities  been  in  fact 
transferred  by  the  le^slation  relied  upon? 

In  interpreting  and  construing  such  legislation  for  the  purpose  of  answer- 
ing this  question,  several  well-settled  rules  for  construing  corporate  grants 
must  not  be  forgotten.  One  of  these  rules  is  thus  formulated  by  the  Illinois 
court:  **  It  is  a  well-settled  rule  of  construction  that  statutes  extending  the 
powers  of  corporations,  or  increasing  the  burdens  of  taxation,  must  be 
etrictly  construed."  Chestnut  Wood  v.  Hood,  68  111.  132.  And  again  says 
the  same  court:  *^  The  familiar  rule  of  construction  applicable  to  grt^nts  to 
private  corporations  is,  that  they  are  to  be  construed  liberally  in  favor  of 
the  public,  and  strictly  against  the  corporation.    Whatever  is  not  unequivo- 
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cally  granted  in  such  acts  is  taken  to  have  been  withheld."  Turnpike  Co.  o» 
People,  82  111.  174,  177;  and  see  Sedgwick  on  Statutory  and  Constitutional 
Law,  388-9 ;  Qreen's  Brice^s  Ultra  Vires,  page  62,  note  a,  and  authorities. 

Applying  these  rules  to  the  construction  of  the  confirmatory  act  before  the 
court  in  the  principal  case,  it  is  obvious  that  the  decision  is  unquestionably 
sound.  There  is  no  express,  unequivocal  exemption  from  liability  in  the 
act,  and  without  this  the  court  would  have  no  right  to  say  any  exemption 
was  created  by  the  act. 

Except  the  (Georgia  decision  referred  to  in  the  principal  case,  the  writer  is 
familiar  with  no  case  presenting  precisely  the  point  just  decided  by  the  Illinois 
court.  The  nearest  is  Bean  v.  Atlantic  &  St.  Lawrence  R.  Co.,  68  Me.  297, 
wherein  the  facts  and  decision  appear  from  the  following  remarks  by  Bar- 
rows, J.:  '* These  defendants  (a  lessor  railway  company  to  whose  lease  the 
legislature  had  consented),  through  their  lessee,  are  still  in  a  certain  sense 
*•  using '  their  corporate  privileges,  their  franchise,  their  tracks,  and  the  roll- 
ing stock  upon  it,  and  deriving  an  income  from  the  same.  If  they,  directly 
or  indirectly,  by  themselves  or  their  lessees,  or  any  one  acting  under  their 
authority  and  by  their  permission,  burn  the  property  of  adjoining  proprie- 
tors, they  are  responsible  because  of  the  special  provision  in  the  act  author- 
izing the  lease,  declaring  that  they  shall  not  be  exonerated  thereby  *•  from 
any  duties  or  liabilities  imposed  upon  them  by  the  charter  of  said  company, 
or  the  general  laws  of  the  State.' ''  See  also  Stearns  v.  Atlantic  &  St.  L.  R. 
Co.,  46  Me.  116. 

But,  dismissing  statutes  and  decisions  for  the  moment,  is  there  any  good 
reason  why  a  lessor  railway  company  exercising  its  franchises  through  its 
agent,  a  lessee,  and  deriving  an  income  in  the  shape  of  rent  therefrom,  should 
not  be  responsible  for  the  torts  of  such  lessee,  done  in  the  performance  of 
duties  imposed  upon  the  lessor?  Can  a  railway  company  reasonably  expect 
to  receive  the  profits  and  benefits  of  the  operation  of  its  road,  and  yet  es- 
cape the  losses  and  burdens  consequent  upon  such  operation?  Certainly  not, 
with  any  degree  of  equity. 

And  especially  should  the  lessor  company  be  held  liable  for  the  torts  of 
its  lessee  when  the  lessee  has  become  insolvent,  worthless,  and  utterly  un- 
able to  respond  in  damages  for  its  torts  and  breaches  of  contract.  It  would 
be  monstrous  to  hold  that  a  solvent  lessor  can  lease  its  road  to  an  insolvent 
company  and  thus  escape  liability  for  the  non-  or  tortious  performance  of 
its  duties. 
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V. 

Rush. 

(16  Lea  ( T&nn.),  145.) 

An  action  for  damages  for  a  personal  injury  caused  by  colliBion  with  the 
moving  train  of  a  railroad  company,  under  the  provisions  of  the  Code,  sec» 
1166  «t  Mg.,  will  not  lie  in  behalf  of  a  servant  or  employee  of  the  company, 
whose  negUgence  caused,  or  contributed  to  cause,  the  accident  or  collisioD 
occasioning  the  injury. 


FELLOW-SERVANTS — ^WHO  ARE.  503 

Several  cnmployees  of  a  railroad  company,  although  of  different  grades,  when 
employed  in  a  common  service,  are  fellow-servants  within  the  rule  that  a 
servant  undertakes  to  run  the  risk  of  injuries  from  the  negligence  6fhi8 
fellow-servants. 

An  engineer  on  a  moving  passenger  train,  and  a  brakeman  on  a  freight 
train,  of  the  same  company,  at  a  depot,  who  is  ordered  by  the  conductor  of 
his  train  to  go  along  the  line  of  the  road  to  display  danger  signals  to  the 
passenger  train,  are  fellow-servants  for  the  purpose  of  bringing  the  train 
safely  into  the  depot. 

A  brakeman  employed  to  give  a  danger  signal,  who  goes  to  sleep  on  the 
roadway,  and  is  injured  by  the  train  he  is  sent  to  signal,  cannot  sue  the 
company  for  damages  under  the  Code,  sec.  1166  et  seq. 

Appeal  in  error  from  the  Circuit  Court  of  Washington  connty, 
Newton  Hacker,  J. 

W,  M.  Boaster  and  Jno,  AUison  for  railroad. 

S. «/".  I[vrhpatrick  and  Brown  <&  Deaderick  for  Rush. 

Cooper,  J. — Action  by  Rush  against  the  railroad  company  to  re- 
cover damages  for  an  injury  to  his  person  by  one  of  the  company's 
passenger  trains.     A  demurrer  to  the  declaration  was  pacto-plead- 
overruled,  and  upon  the  trial  a  verdict  and  judgment  ^^^ 
were  rendered  in  favor  of  the  plaintiff  below.     Upon  the  coni- 

f)any's  appeal  in  error,  the  referees  report  that  the  demurrer  should 
lave  been  sustained  and  the  judgment  be  reversed.     Rush    ex- 
cepts. 

The  declaration  originally  contained  two  counts,  one  basing  the 
right  of  action  on  the  failure  of  the  company  to  comply  with  the 
requirements  of  the  Code,  sec.  1166,  and  the  other  on  the  principle 
of  the  common  law.  The  latter  count  was  withdrawn  at  the  trial. 
The  remaining  count  avers,  in  substance,  that  the  plaintiff  was  a 
brakeman  on  one  of  the  defendant's  freight  trains,  and  as  such 
was  ordered  by  the  conductor  of  the  train  to  go  along  the  track  of 
the  railroad  in  an  easterly  direction  from  the  depot,  where  the 
freight  train  then  was,  for  the  purpose  of  displaying  danger  sig- 
nals to  one  of  the  defendant's  passenger  trains  then  about  due 
from  the  east ;  that  plaintiff,  in  pursuance  of  the  order,  did  go 
along  said  track  a  distance  of  one  fourth  of  a  mile  or  more,  and 
placed  thereon  in  a  conspicuous  manner  and  place  two  signal  lights, 
it  being  in  the  night-time,  the  one  a  red  light  and  the  other  a 
white  light,  which,  when  so  placed,  could  and  ought  to  have  been 
seen  by  defendant's  servants  on  an  approaching  locomotive  at  a 
distance  of  at  least  one  fourth  of  a  mile  east  thereof;  that  plaintiff, 
having  so  placed  said  signals,  went  several  yards  to  the  rear  or 
westward  thereof,  and  sat  down  on  said  railroad  track ;  that  while 
so  sitting  plaintiff,  overcome  by  fatigue,  fell  asleep,  in  which  con- 
dition defendant's  train,  running  out  of  regular  time,  came  upon 
him  at  a  great  rate  of  speed,  and  struck  him  upon  the  head,  body, 
and  limbs,  inflicting  grievous  bodily  injury,   etc.;  that  notwitn- 
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standing  said  Ii<;ht8  so  displayed,  and  notwithstanding  plaintiff 
himself  was  plainly  visible  as  a  person  and  obstruction  on  said 
track,  the  defendant's  servants  on  the  locomotive  of  the  passenger 
train  were  not  on  the  lookont,  and  when  said  signals  ana  plaintiff 
appeared,  did  not  sound  the  alarm  whistle,  put  on  the  brakes,  and 
employ  every  means  in  their  power  to  stop  the  train  and  prevent 
the  accident  and  injury  to  plaintiff,  as  required  by  statute,  but  neg- 
lected so  to  do. 

The  causes  of  demurrer  assigned  are  that  the  provisions  of  the 
statute  do  not  apply  to  the  state  of  facts  set  forth  in  the  declara- 
proxtmatb  tion,  and  that  plaintiff  contributed  proximately  to  his 
-apitjJatio?^  injury  by  such  gross  carelessness  and  negligence  as  to 
OF  STATUTE.  j^j^^  ^^y  rccovcry.  So  far  as  the  latter  cause  is  con- 
cerned, it  is  clear  under  our  decisions,  if  the  statute  applies,  that 
the  proximate  cause  of  the  plaintiff's  injury,  upon  the  facts  alleged, 
would  be  the  negligence  of  the  company's  servants  in  failing  to 
comply  with  the  requirements  of  the  statute,  and  the  plaintiff's 
contributory  negligence  would  only  go  in  mitigation  of  dcamages. 
The  real  question  is  whether  the  statute  applies.  And  the  same 
question  is  raised  by  the  judge's  charge  on  the  trial,  for  he  ex- 
pressly told  the  jury  that  the  statute  did  apply.  The  facts  brought 
out  on  the  trial  were  in  substantialaccord  with  the  averments  of  the 
declaration,  but  they  presented  more  clearly  the  gross  carelessness 
of  the  plaintiff.  It  was  his  duty  to  have  taken  out  torpedoes  to 
place  on  the  track,  with  a  view  to  notify  the  servants  of  the  com- 
pany having  charge  of  the  locomotive  of  the  passenger  train  that 
there  was  danger  ahead,  and  further  to  stand  upon  the  track  as  the 
train  approached  and  wave  the  red  light  as  a  signal  to  stop.  In- 
stead 01  discharging  these  duties,  he  neglected  them,  and  went  to 
sleep  sitting  on  the  end  of  a  cross-tie,  so  close  to  the  rail  as  to  be 
struck  by  the  passing  train.  His  Honor,  the  trial  judge,  not  only 
charged  that  a  negligent  employee  was  entitled  to  the  benefit  of  the 
SAira-OHABOB    statute,  but  added :  "  One  who  becomes  the  servant  of 

JURY.  ^  railroad  company  undertakes  to  run  all  the  ordinary 

risks  of  the  service,  and  this  includes  the  risks  of  injuries,  not  only 
from  his  own  want  of  skill  or  care,  but  likewise  the  risks  of  in- 
juries from  the  negligence  of  his  fellow-servants;  but  he  would 
not  in  this  be  taken  to  assume  the  risk  of  being  run  over  when  he 
might  appear  as  an  obstruction  out  upon  the  main  track,  and  when 
the  railroad  company  faik  to  sliow  that  it  complied  with  the  statu- 
tory precautions  and  regulations."  The  demurrer  and  the  judge's 
charge  both,  therefore,  raise  the  same  question,  whether  the  statute 
applies  to  i  railroad  employee  in  the  regular  discharge  of  his  duty. 
For  it  may  be  conceded,  for  the  purposes  of  this  case,  that  an  em- 
ployee oflf  duty,  who  is  injured  on  the  track  by  a  moving  train, 
might  be  entitled  to  stand  like  an  ordinary  third  person. 

The  statute  (Code,  sec.  1166  et  seq.)  provides  that  when  any 
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person,  animal,  or  other  obstruction  appears  upon  the  roadway  of 
a  railroad  company, "  the  alarm  whistle  shall  be  sounded,  „ 
the  brakes  put  down,  and  every  possible  means  em-  code  concbrk- 
ployed  to  stop  the  train  and  prevent  an  accident,"  and  aoaww  acox' 
every  railroad  company  that  fails  to  observe  these  pre^.  ^^^' 
cautions,  the  burden  of  proof  to  show  compliance  being  on  the 
company,  "  shall  be  responsible  for  all  damages  to  persons  or 
property  occasioned  by,  or  resulting  from,  any  accident  or  collision 
that  may  occur."  This  court  has  held  that  the  requirements  of  the 
statute  are  mandatory  in  all  cases  clearly  falling  within  rkquibemehtb 

..  .     .  •£  T  'j.\      .\  •  .or  STATUTE 

its  provisions,  if  a  compliance  with  the  requirements  makdatoby. 
be  possible,  although  it  may  appear  that  their  observance  would 
not  have  prevented  the  accident.  But  in  view  of  the  stringent 
terms  of  tlie  act,  and  the  manifest  object  of  the  legislature,  the' 
court  has  not  extended  its  provisions  to  every  case  which  might  be 
embraced  in  its  general  language.  We  have  held  that  the  provi- 
sions apply  only  to  the  injury  of  persons  or  property  by  actual  col- 
lision on  the  roadway  proper,  and  not  to  the  iniury  of 

«  ^  «  ^         sTATDTB  AP« 

passengers  caused  by  obstruction  in  the  roadbed :  pueb  owtr  to 
Kailroad  Co.  v.  McKenna,  7  Lea,  313  ;  Railroad  Co.  7),  veS^oHiefSi 
fleidmond,  11  Lea,  205;  Holder  v.  Railroad  Co.^  11  .  '^™*^""*^ 
Lea,  176.  They  have  also  been  held  not  to  apply  to  the  servants 
and  employees  of  the  railroad  company  about  its  depot  and  yards : 
Railroad  Co.  v.  Robertson,  9  Heis.  276 ;  Haley  v.  Kailroad  Co.,  7 
Baxt.  239.  Nor  to  a  stranger  when  the  coinpany  is  making  up 
and  switching  trains  within  its  yard.  Cox  -y.  Railroad  Co.,  2  Leg. 
Rep.  168.  And  in  one  of  the  earliest  cases  in  which  these  sections 
of  the  Code  were  construed,  the  court  announced  as  one  of  its  con- 
clusions: "That  sections  1166,  1167,  and  1168  have  reference  and 
application,   so  far  as  they  relate  to  actions  for  damages,  to  the 

general  public,  rather  than  to  the  agents  and  servants  employed  in 
le  running  of  trains."  And  added:  "An  action  will  not  lie  in 
behalf  of  an  agent  or  servant  of  that  kind,  whose  negligence  or 
wilful  act  caused,  or  contributed  to  cause,  the  accident  or  collision 
occasioning  him  injury."    Railroad  Co.  i^.  Burke,  6  Cold.  45. 

This  last  clause,  it  seems  to  me,  strikes  the  true  note.  The 
statute  was  intended  for  the  benefit  of  the  general  public,  not  for 
the  servants  of  the  companv,  and  clearly  not  for  a 
servant  whose  negligence  caused,  or  contributed  to  whk»  I^JURY 
cause,  the  accident.  The  leffislature  surely  never  in-  FEIiowSl^^ 
tended  that  a  railroad  company,  by  a  mere  non-compli- 
ance with  certain  precautionary  forms,  made  obligatory  as  to 
strangers,  whether  their  observance  would  have  prevented  the  act 
or  not,  should  become  liable  to  an  employee  whose  plain  dereliction 
of  duty  caused  the  accident.  In  such  a  case,  to  use  the  language 
of  Judge  McFarland  in  Railroad  Co.  v.  Robertson,  ut  stipra,  the 
liability  of  the  company  to  its  agent  for  injuries  resulting  from  the 
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mificondnct  or  negligence  of  that  agent  must  be  determined,  not 
by  statute,  but  by  common-law  principles. 

For  another  reason  the  statute  ought  not  to  apply.  "We  have  held, 
as  his  Honor  the  trial  judge  charged  in  this  case,  that  an  employee 
emplotbe  r  ^^  *  railroad  company,  as  between  him  and  his  em- 
oBDiNABT  BISK  plover,  undcrtakcs  to  run  all  the  ordinary  risks  of  the 
service,  and  this  includes  the  risk  of  injuries  from  the 
negligence  of  his  fellow-servants.  Railway  v.  Handman,  13  Lea, 
423.  Our  decisions,  as  shown  by  the  citations  in  that  case,  are 
that  several  servants,  although  of  different  grades,  when  employed 
in  a  common  service,  as  an  engineer  and  fireman  on  a  locomotive, 
Who  asm  irnr  ^^^  foreman  of  a  job  and  a  common  laborer  working  on 
Low-aBRVAKTs.  |.Jjq  j^^^^  g^^  engiuecr  and  an  assistant  fireman,  are  fellow- 
servants.  And  in  Railroad  Co.  v,  Wheless,  10  Lea,  471,  it  waa 
held  that  the  engineer  is  not  the  superior  but  the  fellow-servant  of 
the  brakeman  as  members  of  the  crew  of  a  railroad  train.  And  in 
Railroad  Co.  v.  Gurley,  12  Lea,  46,  it  was  taken  for  granted  that 
the  engineer  of  a  passenger  train  and  the  yardmaster  of  a  depot, 
whose  duty  it  was  to  turn  the  switch  by  which  the  train  was  to 
take  the  proper  rails  to  reach  its  stopping- place  at  the  depot,  were 
fellow-servants  to  that  end.  Precisely  for  the  same  reason,  the  en- 
gineer of  such  a  train  and  the  servant  employed  to  swing  a  danger 
signal  to  guide  the  action  of  the  engineer  in  coming  into  a  depot 
are  fellow-servants.  This  is  conceded  by  the  trial  judge  in  nis 
charge  in  this  case,  but  he  thinks  the  statute  takes  the  case  out  of 
the  rule.  But  that  would  make  a  statute,  intended  for  a  differ- 
ent purpose,  abrogate  a  fundamental  rule  governing  the  relation  of 
master  and  servant.  It  would  make  an  exception  to  a  general  inile 
in  favor  of  a  grossly  delinquent  servant,  and  give  a  premium  to 
negligence.  The  statute  does  not  require,  and  ought  not  to  receive, 
such  an  extension. 

The  report  of  the  referees  will  be  confirmed,  and  the  judgment 
below  reversed.  The  result  is  that  the  demurrertto  the  nrst  count 
in  the  declaration  is  sustained,  and,  as  the  second  count  was  with- 
drawn by  the  plaintiff,  judgment  final  will  be  rendered  here  against 
plaintiff  for  costs. 

See  following  case,  and  note. 
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Ktbk 
Atlanta  and  Chablottb  Air-line  R,  Co. 

(Advance  CaM,  North  Carolina.     1886.) 

Where  an  employee  is  injured  by  the  negligence  of  a  fellow-servant,  the 
common  master  is  not  liable  for  the  injury. 

A  foreman,  who  directs  the  work  of  the  other  servants,  is  as  much  a  servant 
as  those  whose  work  he  superintends;  and  if  the  common  master  has  a  gen- 
eral supervision  of  the  work,  he  is  not  liable  for  the  foreman's  negligence,  al- 
though the  injured  servant  is  obliged  to  obey  the  foreman's  orders. 

The  term  fellow-servant  includes  all  who  serve  the  same  master,  work 
under  the  same  contracts,  derive  authority  and  compensation  from  the  same 
source,  and  are  engaged  in  the  same  general  business,  although  it  may  be  in 
different  grades  and  departments  of  it. 

A  person  cannot  be  heard  to  say  that  work  which  he  has  voluntarily  agreed 
to  do  is  not  within  the  scope  of  his  employment.  When  he  agrees  to  act 
with  other  employees,  he  becomes  their  fellow-servant,  so  far  as  to  introduce 
between  them  the  same  rule  of  legal  responsibility,  and  this  rule  applies  to 
one  who  is  voluntarily  assisting  the  servants  in  their  work. 

So  where  it  appeared  that  a  yard-master  had  the  general  management  of 
making  up,  switching,  and  receiving  trains,  it  was  held  that  a  car-repairer 
was  his  fellow-servant,  and  the  company  was  not  liable  for  an  injury  result- 
ing from  his  negligence. 

Civil  action,  tried  before  McKoy,  Judge,  and  a  jury,  at  August 
Term,  1884,  of  the  Superior  Court  of  Mecklenburg  county. 

There  was  a  verdict  and  jndgnoient  for  the  plaintiff,  and  the  de- 
fendant appealed. 

The  facts  appear  in  the  opinion. 

W,  JP.  Bmium  for  the  plaintiff. 

R.  D.  Johnston^  D,  SchencJc^  and  F.  H,  Bushea^  (JK  C.  Jcmes 
and  CI  M,  Bushee  with  them  on  brief)  for  defendant. 

Smith,  C.  J. — The  complaint  imputes  negligence  to  the  defend- 
ant company  in  the  management  of  a  shifting  engine,  plbadwos. 
in  charge  of  an  engineer,  whereby  it  came  in  contact  with  a  sta- 
tionary car,  and  the  impulse  of  which  put  others  in  motion,  under 
which  the  plaintiff,  then  engaged  in  inspecting,  by  direction  of  the 
foreman  of  the  round-house,  was  run  over,  and  his  arm  crushed  so 
as  to  require  anniputation ;  and,  for  this  injury,  demands  compensa- 
tory damage.  The  answer  denies  the  imputation  of  negligence, 
and  avers  contributory  negligence  on  the  part  of  the  plaintiff  in 
producing  the  result.  It  also  sets  up  the  lurther  defence,  that  if 
there  was  a  want  of  due  care  in  moving  the  engine  it  was  the  act 
of  a  fellow-servant,  in  the  same  general  employment,  for  the  con- 
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fiequences  of  which,  the  company  the  common  principal  of  both,  is 

not  responsible. 

The  issues  prepared  and  submitted  to  the  jury  were  : 

"  (1)  Whetner  the  plaintiflPs  injury  was  caused  by  the  defeml- 

ant's  negligence  ? 

lasuu       BUB.      "  (2)  Was  the  plaintiflPs  negligence  contributory  there- 

WTTKD  TO  juEY.  ^^ .  y^^^^  damagcs  is  he  entitled  to  ? " 

The  court  refused  an  issue  tendered  for  the  defendant:  "Was 
the  injury  caused  by  the  negligence  of  a  servant  of  the  company — 
if  so,  what  one  ? "  and  the  defendant  excepted  thereto. 

The  testimony  offered  tended  to  show  the  following  facts: 

The  plaintiff's  general  employment  was  that  of  a  carpenter,  and 
he  had  been  often  sent  out,  as  he  was  on  the  occasion  when  he  was 
Facts.  hurt,  to  inspcct  cars,  and  report  upon  their  condition 

and  fitness  for  immediate  use.  To  this  service  he  made  no  excep- 
tion that  it  was  not  within  the  scope  of  his  employment.  The  yard* 
master,  B.  T.  Thompson,  at  the  junction,  had  the  general  manage- 
ment, making  up,  switching,  receiving,  and  delivering  trains.  He 
had  ordered  Harris,  the  engineer  in  charge  of  the  switch  engine,  to 
stop  at  the  eating-house,  seven  car  lengths  from  the  cars  under 
inspection.  It  was  the  custom  for  the  switch  engine  to  remain, 
and  not  move  until  the  inspection  was  finished,  and  the  engineer 
informed  of  the  fact.  One  Todd  was  the  regular  inspector,  acting 
at  the  time,  the  plaintiff  assisting  in  place  oi  one  Clark,  who  was 
sick.  It  was  the  duty  of  Todd  to  notify  the  yard-master  when  the 
examination  was  over,  and  then  for  him  to  communicate  the  fact 
to  the  engineer,  tliat  he  might  proceed.  One  John  Smith,  a  colored 
man,  was  an  assistant  of  the  yard-master,  and  when  directed,  would 
convey  messages,  and  give  signals  to  the  engineer,  when  the  yard- 
master  was  present,  that  the  way  was  clear,  and  he  could  proceed. 
On  this  occasion,  Smith  gave  the  unauthorized  and  premature 
order,  as  it  is  termed,  to  the  engineer  Harris,  who  thereupon  put 
his  engine  in  motion,  and  caused  the  car  under  which  the  plaintiff 
was  inspecting,  to  crush  his  arm,  no  notice  having  been  given  him 
of  what  was  about  to  be  done,  and  he  not  seeing  or  heanng  of  the 
approach  of  the  engine  until  the  impact  took  place. 

The  blame,  then,  rests  upon  Smith  primarily  for  giving  the  order, 
and  it  is  perhaps  shared  by  Harris  in  heeding  and  acting  upon  it, 
as  coming  from  that  source,  and  A.  P.  Brown,  the  fireman. 

It  was  admitted  by  the  counsel  for  plaintiff  that  Harris,  the 
engineer;  Brown,  the  fireman;  Thompson,  the  yard-master,  and 
Fellow  BKE-  Smith,  liis  assistaut,  were  fellow-servants  of  the  plain- 
'  tiff,  and  the  court  directed  the  jury  that  "  if  the  injury 
resulted  to  the  plaintiff,  without  fault  on  his  own  part, 
from  the  negligence  of  an  employee  or  fellow-servant  occupying 
the  same  level  with  the  plaintiff  Kirk,  when  the  Air-line  Co.  used 
due  care  in  the  selection  of  such  fellow-servants,  then  the  jury  could 
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not  say  from  this  that  the  injury  resulted  from  the  carelessness  or 
negligence  of  the  Air-line  Co," 

Then,  after  defining  a  fellow-servant  as  "  one  upon  an  equality 
with  the  injured  person,  under  the  same  or  common  control,  en- 
gaged in  a  common  employment,  or  in  the  same  line  of  employ- 
ment," the  charge  proceeds  to  subjoin  a  qualification  of  the  general 
rule  of  non-liability  of  the  common  master  in  these  words :  "  But 
if  one  of  the  employees  lias  the  right  to  give  orders,  and  the  other, 
by  his  employment,  is  bound  to  obey  the  orders,  then  the  person 
who  has  the  right  to  give  an  order,  which  the  other  ought  to  obey, 
under  the  contract  of  employment  which  he  has  taken  upon  him- 
self, these  are  not  fellow-servants,  but  the  man  who  has  the  right 
to  give  the  orders  is  a  middle  man,  and  whether  vice-principal  or 
not,  if  Kirk  was  injured  by  the  carelessness  or  negligence  of  one 
occupying  this  position,  which  gave  him  the  right  to  order,  and 
which  order  Eii*k,  by  the  nature  of  his  employment,  ought  to  obey 
(if  he  has  shown  his  right  to  recover  in  other  particulai-s),  and  he 
is  without  fault  on  his  own  part,  he  is  entitled  to  your  verdict  for 
such  damages  as  you  think  he  has  shown,  and  to  which  he  is  en- 
titled." 

The  first  observation  suggested  by  the  charge  is  the  omission  of 
the  court  to  tell  the  jury,  between  which  of  the  parties  and  the 
plaintiff  servant  exist  the  relations  of  middle-man  and 
subordinate,  which  exempt  the  defendant  from  the  SETnS'^or 
protection  of  the  general  rule,  and  subject  it  to  direct  ac-  vJS^Kxiral 
countability  for  the  injury  sustained.  Between  the 
plaintiff  and  those  to  whose  immediate  precedent  action  the  injury 
IS  attributed  the  relations  are  conceded  to  be  those  of  fellow-ser* 
vants,  and  in  one  view  properly  so  conceded ;  and  the  charge,  if  it 
has  any  support  in  the  eviaence,  must  have  reference  to  the  yard- 
master,  under  whose  general  superintendence  all  the  movements 
and  operations  at  the  station  are  placed.  But  it  was  not  from  any 
inattention  or  act  of  his  that  the  mischief  proceeded.  He  gave  no 
false  information,  nor  did  he  issue  any  improvident  order  on  the 
occasion,  so  far  as  the  testimony  reveals  his  conduct,  but  the  cul- 
pability abides  upon  Smith  or  Harris,  or  upon  both,  and  these  are 
co-employees,  for  whose  conduct  in  the  discharge  of  duty  their 
common  superior  is  npt  answerable. 

But  is  the  charge  correct  in  stating  the  proposition  of  law,  and 
is  it  appropriate  to  any  aspect  of  the  testimony  ?  Is  it  true  that 
when  among  fellow-workmen  one  has  authority  to 
direct  and  control  the  work  of  others,  as  in  all  cases  a  smJ^^^BNT 
general  superintendence  must  be  vested  in  some  one,  in  ^woaMiZfiS^^* 
order  that  the  efforts  of  each  may  be  in  harmony,  and 
tend  to  one  practical  result,  where  many  are  employed,  this  person 
becomes  a  middle-man  representing  as  an  agent  their  common 
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principal,  and  imposing  on  him  a  personal  responsibility  for  the 
agent's  individual  misconduct,  or  w^nt  of  proper  care  and  caution, 
in  conducting  the  business  ?  If  this  were  so,  the  subordination 
necessary  among  numerous  workmen,  engaged  in  the  same  general 
business,  would  practically  neutralize  the  rule  itself,  for  control  and 
direction  must  rest  in  some  of  them,  or  confusion  and  conflict  would 
ensue.  It  is  not  always  easy  to  determine  the  dividing  line,  to  be 
crossed,  which  takes  an  employee  out  of  his  class  and  changes  him 
into  a  middle-man,  who  represents  the  superior,  and  bears  his  rela- 
tion to  the  other  employees,  so  that  his  negligence  becomes,  in  legal 
effect,  the  negligence  of  the  superior  towards  the  latter. 

The  true  principle  is  thus  stated  by  by  Ashe,  J.,  delivering 
the  opinion  in  Dobbin  v.  Kailroad,  81  N.  C.  446 : 

"  To  impute  the  negligence  of  such  an  agent  to  the  master,  he 
LAID  ™^^*  ^®  more  than  a  mere  foreman  to  oversee  a  batch 
i>owK  IK  DOBBIN  of  hands,  direct  their  work  under  the  supervision  of 
the  master,  see  that  they  perform  their  duty,  and,  in 
case  of  dereliction,  report  them.  He  must  have  entire  manage- 
ment of  the  business,  such  as  the  right  to  employ  hands  and 
discharge  them,  and  direct  their  labor,  purchase  material,  etc.  He 
must  be  an  agent,  clothed,  in  this  respect,  with  the  authority  of 
the  master,  to  whom  the  laborers  are  put  in  subordination,  and  to 
whom  they  owe  the  duty  of  obedience.  Such  an  agent  is  what  is 
known  as  a  "  middle-man,"  who,  as  well  as  the  laborer,  is  the  ser- 
vant of  the  master ;  and  although  he  may  work  with  the  laborer  in 
furthering  the  common  business  of  the  master,  he  is  yet  not  a  fel- 
low-servant in  the  sense  of  that  term  as  used  by  the  courts,  be- 
cause he  represents  the  master  in  his  authority  to  direct,  control, 
and  manage  the  business." 

This  descriptive  language  is  used  by  a  recent  author  in  defining 
this  intermediate  employee  who  assumes  and  exercises  the  func- 
MiDDuaiAN  DK-  tions  of  the  emploj^er :  "  When,  however,  the  employer 
™"^-  leaves  everything  m  the  hands  of  a  middle-man,  reserv- 

ing to  himself  no  discretion,  then  the  middle-man's  negligence  is 
the  employer's  negligence,  for  which  the  latter  is  liable."  Whar. 
Neg.,  §  229. 

Appended  to  the  section  is  a  note,  numbered  3,  in  which  the 
recognized  rule  in  England,  and  generally  prevailing  in  this  coun- 
try, IS  declared  to  be,  "  that  the  term  fellow-servant  includes  all 
The  BULB  IN  who  scrvc  the  same  master,  work  under  the  same  con- 
enoland.  ^q]^  derive  authoritv  and  compensation  from  the 
same  source,  and  are  engaged  in  tne  same  general  business,  though 
it  may  be  in  diflEerent  grades  and  departments  of  it" 

The  operation  of  the  principle  is  not  altered  by  the  fact  that 
the  servant,  chargeable  with  negligence,  is  a  servant  of  superior 
authority  whose  lawful  directions  the  oilier  is  bound  to  obey.    In 
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Feltham  v.  England,  L.  E.  2  Queen's  Bench,  33,  decided  in  1866, 
the  defendant  was  a  maker  of  locomotive  engines,  and  ^ 
had  many  hands  m  his  employment,  among  whom  was  qknt  servant 
the  plaintiff.  In  the  course  of  the  work,  a  travelling  bupewor  au- 
crane  was  used  to  hoist  the  engines,  and  convey  them 
to  tenders  for  their  carriage.  The  crane  moved  on  a  tramway, 
resting  on  beams  of  timber,  and  supported  by  piers  of  brick  work, 
which  had  been  recently  repaireu  and  partly  rebuilt,  and  the 
brick  work  was  fresh.  In  using  the  work,  the  piers  gave  way,  and 
then  the  beams  broke  from  the  strain  cast  upon  them.  The  ac- 
cident occurred  at  the  first  using  of  the  crane.  There  was  no  ev- 
idence of  any  defect  in  the  crane,  or  negligence  in  the  manner  of 
using  it,  or  tliat  the  engine  was  unreasonably  heavy ;  nor  was  there 
of  the  defendant's  personal  privity  or  interference ;  but  his  mana- 
ger or  foreman  was  present,  and  (urected  the  hoisting.  The  trav- 
eller was  worked  by  three  men  at  one  end  and  three  at  the  other. 
When  moving  along,  the  crane  oscillated,  and  the  foreman,  think- 
ing it  not  worked  properly,  directed  the  men  to  stop,  as  they  did 
for  a  brief  moment,  and  then  to  move  on  again,  and,  just  before, 
he  had  ordered  the  plaintiff  to  get  on  the  engine  and  clean  it.  He 
did  so  while  it  was  in  motion,  and  while  thus  occupied  some 
mortar  fell,  the  pier  gave  way,  and  the  engine  fell,  breaking  the 
plaintiff's  arm.  The  court  said :  "  We  think  the  foreman,  or  man- 
ager, was  not,  in  the  sense  contended  for,  the  representative  of  the 
master.  The  master  still  retained  control  of  the  establishment,  and 
there  was  nothing  to  show  that  the  manae^er  or  foreman  was  other 
than  a  fellow-servant  of  the  plaintiff,  although  he  was  a  servant 
having  greater  authority,"  quoting,  with  approval,  what  was  said  by 
Willes,  J.,  in  Gallagher  v.  Feper,  33  L.  J.  C.  P.  335 :  "  A  foreman 
is  a  servant  as  much  as  the  otner  servants  whose  work  he  superin- 
tends." 

In  the  O.  &  A.  R.  Co.  v.  Murphy,  53  HI.  336,  the  facts  were 
not  unlike  those  in  the  case  before  us.  The  person,  for  causing 
whose  death  the  company  was  sought  to  be  held  responsible  in 
that  case,  was  one  of  several  workmen  in  its  service,  samb-atttho- 
nnder  the  immediate  charge  of  a  foreman,  whose  duty  SSSd.  " 
consisted  in  examining  trains  on  their  arrival  at  the  station  and 
making  needed  repairs.  He  and  a  fellow-workman  had  been  en- 
gaged in  "  jacking  up"  and  repairing  a  car  in  a  freight  train,  and, 
having  finished,  had  started  for  the  shop  in  which  their  tools  were 
kept,  when,  in  passing  down  the  rails  of  the  main  track,  he  was 
struck  by  a  switch  engine,  with  such  violence  as  to  cause  his  death 
soon  afterwards.  The  engine  was  used  on  the  station  grounds, 
and,  although  under  the  immediate  control  of  the  yard-master,  was 
used  as  weU  for  other  purposes  as  for  switching  cars  to  be  repaired. 
When  a  car  needed  repair,  the  foreman  womd  advise  the  yard- 
master,  and  the  latter  would  have  the  switch  engine  move  the  car* 


Plaintiff 
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to  Buch  place  in  the  yard  as  he  thought  proper,  and  the  foreman 
would  have  the  needed  repairs  made. 

Upon  these  facts  it  was  held  that  the  deceased  and  the  engineer 
managing  the  engine,  through  whose  negligence  the  injury  was  re- 
ceived, "  were  fellow-servants  in  such  a  sense  as  to  subject  them 
to  the  operation  of  a  well-established  rule,  which  refuses  a  remedy 
against  a  common  master  in  favor  of  one  employee  who  receives 
an  injury,  through  the  carelessness  of  another,  while  in  the  same 
line  of  duty." 

The  cases  are  so  numerous  and  uniform  that  we  refer  to  but 
one  other,  where  the  doctrine  is  carried  much  further,  perhaps  too 
far  for  us  to  give  it  our  approval.  Wander  v.  B.  &  O.  R.  Co., 
32  Md.  410. 

Nor  do  we  give  force  to  the  argument  that  places  the  plaintiffs 
service  in  the  duty  of  the  inspector,  outside  oi  those  which  he  as- 
sumed as  a  carpenter.  He  makes  no  objection  to  the  service,  had 
a  dozen  times  before,  as  he  himself  states,  undertaken  it  as  inci- 
dent to  his  employment,  and  voluntarily.  He  there- 
^^  fore  stands  upon  the  same  footing  as  if  this  service 
-ADTOowTiEs.''  were  within  the  scope  of  his  ae:reement.  One  who  vol- 
unteers to  act  with  other  employees  becomes  one  him- 
self, so  far  as  to  introduce  between  them  the  same  rule  of  legal 
responsibility. 

Thus,  in  Skipp  v.  East  Co.  R.  Co.,  9  Exch.  223,  where  the  force 
employed  was  msufScient  to  perform  the  service  of  attaching  car- 
riages of  the  baggage  trains  to  the  locomotive  engine,  but  the 
plaintiff  undertook  to  assist  in  the  work,  and  while  so  engaged 
was  injured,  it  was  held  that  as  he  had  before,  for  several  months, 
been  employed  in  this  particular  service,  and  had  not  made  any 
complaint  on  the  subject,  he  had  no  redress  on  the  company. 

So  it  was  held  in  l5egg  v.  The  Midland  R.  Co. ;  Hurls. &  Norm. 
(Exch.)  Reports,  773,  that  the  rule  of  law  that  the  master  is  not 
responsible  to  the  servant  for  injury  occasioned  by  the  negligence 
of  another  servant,  in  the  course  of  their  common  employment, 
"  applies  to  the  case  of  a  person  who  is  injured  whilst  voluntarily 
assisting  the  servants  in  their  work."  Accepting  this  as  a  correct 
exposition  of  the  law,  we  find  it  difficult,  in  the  scant  and  unsatis- 
factory evidence  before  us,  to  fit  the  instruction  to  the  proofe ;  and 
if  not  erroneous  in  itself,  it  was  certainly  calculated  to  mislead  the 
jury  in  determining  the  real  and  material  issue  involved  in  the 
controversy.  We  cannot  perceive,  from  the  testimony,  that 
Thompson,  or  any  one  else,  is  lifted  from  his  position  as  a  co-ser- 
vant to  that  of  a  representative  of  the  company  in  an  agency 
which  makes  it  responsible  for  its  negligent  omissions  or  careless 
conduct,  under  the  legal  definition  of  a  "  middle-man ;"  or,  if  there 
wajB  evidence  to  warrant  the  finding  of  the  fact^  that  it  was  to  his 
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negligence  the  accident  was  owing,  so  as  to  apply  the  rule  to  the 
plamtifiTs  case. 

The  immediate  cause  of  the  injury  was  the  premature  move- 
ment of  the  engine  by  Harris,  and  preceding  and  producing  the 
movements  was  the  false  direction  given  by  Smith,  upon  one  or 
both  of  whom  liability  for  the  consequences  rests,  and  between 
them  and  the  plaintiff  the  relation  of  fellow-servants  is  admitted  to 
exist.  It  may  be  that,  upon  a  fuller  development,  it  will  appear 
that  the  mishap  is  directly  or  indirectly  owing  to  the  want  oi  at- 
tention and  care  on  the  part  of  some  one  who  may  be  proved  to 
be  a  middle-man,  but  this  was  not  shown  so  as  to  render  pertinent 
the  instruction  given  in  such  general  terms ;  nor  was  the  instruction 
correct  that  the  right  to  give  an  order  resting  in  one  employee, 
and  the  duty  of  obedience  to  it  imposed  upon  another,  oi  itself 
created  the  relation  out  of  which  springs  the  defendant's  accounta- 
bility to  the  latter  for  an  injury  suSered. 

Without  considering  other  exceptions,  this  fundamental  error  in 
the  ruling  entitles  the  defendant  to'  have  another  jury,  who  shall 
be  properly  advised  as  to  the  law,  to  pass  upon  the  case. 

The  verdict  must  be  set  aside,  and  a  'oenvre  de  novo  awarded,  in 
order  to  which  let  this  be  certified  to  the  court  below. 

Error.    Reversed. 

THE  CRITERION  OF  PELL0W-8ERVICB. 
Bt  Gbo.  W.  Easlbt,  of  thb  Chicago  Bab. 

In  a  recent  case  it  was  remarked  **  The  cases  on  this  sabject  reported 
in  the  books  are  numerous  and  contradictory,  and  it  would  be  an  endless 
task  to  review,  and  entirely  futile  to  attempt  to  reconcile  them."  Moore  v, 
Wabash  R,  85  Mo.  593. 

The  text-books  contain  collections  of  cases  illustrating  who  are,  and  who 
are  not,  fellow- servants.  8  Wood's  Railway  Law,  sec.  838;  Beach  on  Con- 
tributory Neg.,  p.  339,  sec.  116.  See  also  note  to  Howard  «.  Denver 
&  R.  G.  R.  Co.,  24  Am.  &  Eng.  R.  R  Cas.  448. 

But  few  of  the  cases  cited,  and  none  of  the  writers,  with  the  exception  of 
Mr.  Wood,  undertake  to  deduce  from  the  adjudged  cases  any  rule  for  de- 
termining who  are  fellow-servants,  or  what  is  common  employment,  within 
the  rule  exempting  the  employer  from  liability  for  injuries  received  by  em- 
ployees from  the  negligence  of  their  fellows.  The  purpose  of  this  note  is 
less  a  collection  of  cases  upon  the  subject  than  to  determine  if  it  be  possible 
to  deduce  any  general  principles  from  the  adjudged  cases.  The  rule  is  gen- 
erally stated  so  broadly  by  text- writers  and  courts  as  to  be  of  but  little  value 
in  the  determination  of  whether  a  given  case  falls  within  the  rule  or  not.  Mr. 
Oooley  states  that  **  persons  are  fellow-servants  when  they  engage  in  the 
same  common  pursuit  under  the  same  general  control.*'  Cooley  on  Torts,  p. 
541  f  note  1. 

Judge  Thompson,  in  his  work  on  negligence  (2  Thompson  on  Neg.,  p.  1026, 
sec.  31),  announces  as  a  general  rule  *'that  all  who  serve  the  same  master, 
work  under  the  same  control,  derive  authority  and  compensation  from  the 
same  common  source,  are  engaged  in  the  same  general  business,  though  it 
may  be  in  different  grades  or  departments  of  it,  are  fellow- servants,  who 
take  the  risks  of  each  other's  negligence."    And  the  same  is  said  in  Story 

25  A.  &  E.  R.  Cas.— 88 
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on  Agency  (Green's  ed.),  sec.  453,  and  Weeks^s  Damnum  Absque  Injuria,  sec. 
126. 

Wood  says,  **The  true  test  of  fellow-service  is  the  community  in  that 
which  is  the  test  of  service — which  is  subjection  to  control  and  direction  by 
the  same  common  master  in  the  same  common  pursuit."  3  Wood^s  Rail- 
way Law,  sec.  888. 

These  definitions  are  too  general  to  be  of  service.  What  is  "the  same 
common  pursuit"  meant  by  Mr.  Wood  and  Mr.  Cooley?  What  is  the  ''same 
general  business"  intended  by  Mr.  Thompson  and  the  other  text-writers 
who  have  adopted  his  definition?  Here  is  where  the  confusion  arises.  If 
we  take  Mr.  Beach's  definition  or  description,  which  is,  **  It  is  generally  held 
that  all  servants  in  the  employ  of  the  same  master,  subject  to  the  same  gen- 
eral control,  paid  from  a  common  fund,  and  engaged  in  promoting  or  ac- 
complishing the  same  common  object,  are  to  be  held  fellow-servants  in  a 
common  employment,"  we  are  in  no  better  condition.  Beach  on  Contrib- 
utory Neg.,  p.  338,  sec.  115. 

Here  the  phrase  ^* accomplishing  the  same  common  object"  is  the  indefi- 
nite term  which  needs  denning.  This  vagueness  of  definition  has  led  to 
judges,  from  mere  caprice,  determining  persons  occupying  the  same  relations 
to  each  other  to  be  fellow-servants,  while  other  judges  hold  the  contrary. 
Is  there  any  general  rule  by  which  this  question  can  be  determined?  The 
{greatest  confusion  upon  the  subject  grows  out  of  the  initial  error  of  constru- 
ing the  rule  exempting  the  employer  from  liability  for  injuries  received  by 
employees  from  the  negligence  of  co-employees  an  exception  to  the  rule 
founded  in  the  law  of  agency  on  the  maxims  of  qui  per  aUum  facU  per 
seipsumfaeere  Didelur  and  respondeat  superior, 

Charles  G.  Fall,  of  the  Suffolk  bar,  who  wrote  the  paper  relating  to  the 
employer's  liability  for  personal  injuries  to  their  employees,  published  in  the 
Report  of  the  Labor  Statistics  of  Massachusetts  for  the  year  1883,  treats  the 
rule  under  discussion  as  an  exception  to  the  principles  of  the  two  maxims. 

Right  Hon.  Sir  W.  B.  Brett  has  characterized  the  rule  of  the  non-liability 
of  the  master  to  his  servant  as  "a  bad  exception  to  a  bad  law."  House 
Corns.,  Eng.  Pari.  Doc.  285,  p.  118,  Int.  1931. 

Mr.  Fall  says  that  the  doctrine  of  respondeat  superior  "is  founded  in  nat- 
ural justice,  and  is  as  well  recognized  and  as  indisputable  as  Kepler's  law  of 
areas,  or  the  axiom  of  geometry  that  a  straight  line  is  the  shortest  distance 
between  two  points."    14  Mass.  Rep.  Labor  Stats,  p.  6. 

If  this  were  true  we  would  expect  to  find  this  principle  more  prominent 
in  the  earlier  cases  in  the  doctrines  of  agency  in  the  English  courts  than  we 
do.  It  nowhere  appears,  in  the  origin  of  the  doctrines  of  the  law  of  agency, 
to  have  had  any  other  infiuence  upon  the  English  judges  than  to  illustrate 
the  exception  they  were  founding  to  the  general  law  holding  one  man  liable 
for  the  wrongful  act  of  another. 

The  doctrine  of  the  maxim  respondeat  superior  was  well  applied  to  the  head 
of  the  family  under  the  Roman  law,  because  neither  son  nor  slave  were  sui 
juris.  No  action  could  be  brought  against  them  for  any  act  or  default, 
while  under  the  American  and  English  law  the  employee  is  liable  for  his 
own  act  or  default.  Under  the  Roman  law  the  paterfamilias  was  the  only 
party  who  could  be  sued,  and  he  might  relieve  himself  of  the  responsibility 
of  the  act  of  his  slave  by  surrendering  the  slave.  The  reason  for  the  Roman 
rule  waa  that  none  other  than  the  head  of  the  family  could  be  sued.  With 
us,  the  reason  failing,  the  rule  should  also  fail.  The  maxim  of  respondeat 
superior,  except  by  analogy,  can  have  no  place  in  a  system  of  jurisprudence 
governing  citizens  having  equal  personal  rights  and  liabilities.  The  English 
judges,  solely  on  grounds  of  public  policy,  with  a  view  of  preventing  re- 
sponsible principals  shielding  themselves  behind  irresponsible  agents  or  ser- 
vants, assimilated  the  doctrine .  of  the  maxim  of  respondeat  superior  to  the 
English  law,  and  made  the  maxim  qui  fadt  per  aUum  facit  per  se  one  of 
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(he  fundamental  principles  of  the  law  of  agency.    The  ^owth  and  expansion 
of  this  rule  can  be  traced  through  the  following  English  cases:   Michael  v. 
Alestree,  2  Levinz,  172;  Lord  Raym.  739,  2  Salk.  441;  Kingston  «.  Booth, 
Skinner,228;  Mlddleton  o.  Fowler,  Salk.  282;  McManus  v.  Crickett,  1  East, 
101 ;  Croft  V.  Alison,  4  B.  &  Aid.  590. 

One  hundred  and  fifty  years  after  the  establishment  of  this  doctrine  as  a 
principle  of  the  law  of  agency,  it  was  attempted  to  apply  the  same  rule  that 
had  been  adopted  in  regard  to  strangers  to  master  and  servant  standing  in 
privity  to  each  other  under  contract  of  service.  The  English  courts  refused 
to  carry  the  doctrine,  adopted  as  to  strangers  or  third  persons,  into  the  con- 
tract between  employer  and  employee  and  those  who  nave  caviled  most  at 
this  doctrine  of  the  non-liability  of  the  employer  treat  it  as  an  exception 
to  the  principle  of  the  law  of  agency,  whereas,  in  truth,  the  principle  incor- 
porated into  the  law  of  agency  is  the  exception,  and  the  refusal  to  extend  it 
to  the  relation  of  employer  and  employee  is  the  rule. 

Mr.  Bramwell  has  said,  '*It  is  somehow  supposed  that  as  a  matter  of 
natural  right,  something  that  exists  in  the  nature  of  things,  employers  are 
liable  for  the  injuries  occasioned  by  their  servants'  negligence,  and  that  to 
except  fellow-servants  from  this  rule  is  unjust  and  unreasonable.  Now,  this 
is  an  entire  mistake,  and  it  is  really  wonderful  how  not  only  those  who  are 
not  lawyers,  but  lawyers  who  ought  to  know  better,  are  under  the  impres- 
sion I  have  mentioned.  It  becomes  necessary  to  begin  at  the  b^nnin?  and 
state  some  entirely  elementary  rules  of  law.  The  primary  rule  is,  that  a 
man  is  liable  for  his  own  acts,  and  not  for  those  of  others.  A  man,  as  a 
rule,  is  no  more  liable  for  the  wrongs  done  by  another  than  he  is  for  his 
debts.  The  cases  in  which  he  is  liable  are  exceptions  to  the  rule,  and  not  the 
rule."  Letter  of  L.  J.  Bramwell  to  Sir  H.  Jackson,  Q.  C,  M.  P.  (Beven's 
Employer's  Liability  Act,  1880,  p.  121). 

If  the  employer's  liability  for  injuries  to  an  employee  rested  upon  the  doc- 
trine of  respondeat  mperior^  we  should  certainly  expect  to  find  that  liability 
in  the  Roman  law,  where  the  doctrine  of  refipondeat  9uperiar  had  its  origin 
and  widest  application.  After  a  thorough  investigation  it  has  been  said 
that  **  at  no  period  under  the  Roman  law  was  the  master  liable  for  the  neg- 
ligence of  a  servant  in  injuring  his  fellow-servant."  Beven's  Emp.  Liab. 
Act,  1880,  p.  8. 

The  very  earliest  time  at  which  this  question  arose  was  possibly  in  the 
year  1884,  where  a  man  employed  in  loading  a  cargo  was  injured  by  the 
carelessness  of  a  fellow- workman  and  brought  suit  for  damages  before  the 
court  of  Lyons.  Article  1384  of  the  Code  Civil  provided:  **  A  person  is  liable 
not  only  for  the  damage  which  he  occasions  by  his  own  act,  but  also  for 
that  which  is  caused  by  the  acts  of  persons  for  whom  he  must  answer,  or  for 
the  things  which  he  has  in  his  keeping."  The  Court  of  First  Instance  laid 
it  down  that  the  article  did  not  apply  to  such  a  case,  on  the  ground  that  the 
injured  workman  had  accepted  the  danger.  This  judgment  was  affirmed 
on  appeal,  holding  that  when  workmen  are  engaged  together,  and  one  sus- 
tains injury  through  the  negligence  of  the  other,  the  action  lies  against  the 
wrong-doer,  but  as  aeainst  the  employer  the  salary  was  held  to  be  set  ofiE 
against  the  risk.     DalToz,  1887,  2me  partie,  161. 

This  rule  was  followed  in  another  case,  Balloz,  1889,  2me  partie,  168. 

These  rulings,  however,  were  subsequently  reversed,  and  it  was  deter- 
mined that  the  above-quoted  article  of  the  Code  Civil  rendered  the  em- 
ployer liable.     Dalloz,  1841,  1  ^re  partie,  271. 

The  Italian  follows  the  French  Code.  Article  1153  of  the  Italian  Code 
corresponds  with  article  1884  of  the  French,  and  would  probably  be  given 
the  same  construction.     Beven's  Emp.  Liab.  Act,  1880,  p.  6. 

The  Prussian  law,  as  it  stood  until  June  7,  1881,  recognized  the  doctrine 
of  the  non-liability  of  the  employer  when,  as  Professor  Bruns  says,  **  These 
ruled  are  not  sufficient  to  meet  the  exigencies  of  modem  life,  especially  in 
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the  case  of  such  great  industrial  undertakings  as  railways,  shipping,  carriers^ 
factories,  mines,  etc.  If,  in  accordance  with  the  rules  of  Roman  law,  the 
liability  of  the  employer  is  limited  to  hia  negligence  in  selection  and  super- 
vision (culpa  in  eUgendo  A  cuttodiendo),  whilst  otherwise  the  employee  in 
fault  is  alone  liable,  and  in  cases  of  accident  there  is  no  liability  at  all,  the 
profit  gained  and  the  risk  incurred  by  the  employer  would  be  out  of  all 
proportion  to  each  other,  and  almost  the  whole  risk  would  be  transferred  to 
the  public  and  to  the  workman.  For  this  reason  the  German  Commercial 
Code  has,  in  the  case  of  carriage  by  land  and  by  water,  and  especially  in  the 
case  of  railways,  introduced  a  general  liability  on  the  carrier,  from  which 
fns  major  is  the  only  exception,  and  has  gone  so  far  as  to  prohibit  contracts 
in  derogation  of  this  liability.  Further  proyision  for  the  liability  to  pay 
compensation  in  the  case  of  aeath  or  personal  injuries,  occurring  in  connec- 
tion with  railways,  mines,  quarries,  pits,  and  factories,  is  made  by  an  im- 
perial law  of  the  7th  of  June,  1871.  By.  Mr.  C.  P.  Ilbert,  Doc.  362,  House 
Coms.  Eng.  Pari.  1876,  p.  27,  Int.  315. 

The  Irish  law  closely  follows  the  English  cases:  McEnery  «.  Waterford, 
etc.,  R.  Co.,  Ir.  C.  L.  R  812;  Potts  «.  Plunkett,  9  Jr.  C.  L.  R.  290;  Carroll 
«.  Hughes,  6  Ir.  Jur.,  N.  S.  40. 

It  has  been  said  that  none  of  the  Irish  cases  *' contain  any  broad  elucida- 
tion of  principle.*'    Beven's  Emp.  Liab.  Act,  1880,  p.  12. 

It  is  in  the  Scotch  law  that  we  find  a  decision  where  the  question  was  one 
of  first  impression  and  uninfiuenced  by  statutory  or  code  enactments,  hold- 
ing the  employer  liable  to  an  employee  for  the  negligence  of  a  fellow-ser- 
vant. The  case  of  Dixon  «.  Rankin,  1  Smith  &  Bate's  Am.  R  Cases,  569, 
strongly  asserts  the  liability  of  the  employer,  and  asserted  that  the  Scotch 
law  was  perfectly  fixed,  and  admitted  of  no  doubt  whatever  as  to  his  liabil- 
ity. That  case  followed  the  earlier  Scotch  cases,  and  was  decided  in  1852. 
In  1855,  the  case  of  Reid  v,  Bartonshill  Coal  Co.,  8  Macq.  266,  came  before 
the  Scotch  court,  and  the  Scotch  court  followed  the  rule  in  Dixon  f>.  Rankin. 

On  appeal  to  the  House  of  Lords  it  was  declared  that  the  Scotch  law  must 
^be  assimilated  with  the  law  of  England,  and  from  that  time  the  course  of 
decision  in  the  two  countries  has  harmonized.     McFarland  v,  Caledonian 
R.  Co.,  6  Macq.  102. 

The  development  of  the  English  law  on  the  question  of  the  master's  lia- 
bility can  be  traced  through  the  following  cases :  Hutchinson  v.  York  & 
New  Castle  R.  Co.,  5  Ex.  353;  Wigmore  v.  Jay,  5  Ex.  843;  Wiggett  v.  Fox, 
11  Ex.  832;  Degg  d.  Midland  R.  Co.,  26  L.  J.  Ex.  171,  1  H.  &  N.  773;  Sen- 
ior D,  Ward,  1  E.  &  E.  385;  Searles  v.  Lindlay,  31  L.  J.  C.  P.  106;  Potter 
V,  Faulkner,  1  B.  &  S.  800;  Waller  «.  Southeastern  R.  Co.,  32  L.  J.  Ex.  205; 
Gallagher  «.  Piper,  16  C.  B.  N.  S.  669 ;  Lovegrove  v,  London,  Brighton  & 
South  Coast  R.  Co.,  16  C.  B.  N.  S.  669;  Morgan  «.  Vale  of  Neth  R.  Co.,  85 
L.  J.  Q.  B.  23;  Hall  v.  Johnson,  34  L.  J.  Ex.  222;  Murray  d.  Smith,  12  L.  T. 
N.  S.  605;  Peltham  d,  England,  L,  R.  2,  Q.  B.32;  Howells  v.  Landauer,  etc., 
Co.,  10  Q.  B.  62,  11  Moak,  153. 

So  sweeping  a  construction  did  the  English  and  Irish  courts  give  to  what 
was  common  employment  that  it  resulted  in  the  passage  of  the  Employers* 
Liability  Act,  1880,  43  &  48  Vict.  p.  42. 

A  careful  examination  of  this  act,  and  the  rulings  under  it,  will  show  that 
the  English  legislation  has  brought  the  English  law  up  to  the  broad  plane 
occupied  by  the  American  courts,  which  have  not  adopted  anomalous  doc- 
trines going  beyond  the  terms,  even  of  the  English  statute. 

From  the  meagre  examination  I  have  been  able  to  give  the  subject,  I  am 
constrained  to  the  belief  that  the  rules  established  by  the  English  courts  as 
to  who  were  fellow-servants,  and  what  was  common  employment,  cannot  be 
sustained  upon  legal  principles.  The  statement  made  by  Mr.  Ilbert,  before 
the  committee  of  the  House  of  Commons  investigating  the  employer*s 
liability,  shows  the  extent  to  which  the  English  courts  had  gone:  ** There 
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were  several  cases  in  the  English  courts  the  decision  of  which  turned  upon 
the  meaning  to  be  attached  to  the  phrase  *  common  employment,'  and  the 
tendency  of  the  English  decisions  was  to  give  a  very  wide  signification  to 
the  term.  Here  are  some  instances :  A  chief  engineer  and  a  third  engineer  on 
board  a  steamer ;  a  laborer  employed  in  loading  bricks  and  a  deputy  foreman 
of  plate-layers;  one  of  a  gang  of  scaffolders  and  the  foreman  of  the  gang;  a 
carpenter  and  joiner  employed  in  painting  an  engine-shed  near  a  turn-table 
and  the  company's  servants  engaged  in  managing  traffic,  who  negligently 
turned  a  carriage  on  the  turn-table  and  upset  a  ladder,  whereby  the  painter 
was  thrown  down  and  injured ;  a  miner  and  an  underlooker,  whose  duty  it 
was  to  superintend  the  mining  operations,  and  a  workman  employed  by  an 
engine-maker,  and  the  foreman  who  ordered  him  to  get  on  a  travelling  crane 
moving  on  a  tramway,  which  fell  and  injured  a  workman.  All  of  these  have 
been  held  by  the  English  courts  to  be  fellow-workmen."  Beven's  Emp. 
Liab.  Act,  1880,  p.  50. 

The  statement  of  who  are  fellow- servants,  that  I  have  quoted  from  the 
text- writers  above  when  traced  to  their  origin,  will  be  found  to  be  bottomed 
on  the  following  expressions  of  Chief  Justice  Shaw  in  Farwell  v,  Boston, 
etc.,  R.  Co.,  4  Metcalf,  49:  ''  .  .  .  When  the  object  to  be  accomplished 
is  one  and  the  same,  when  the  employers  are  the  same,  and  the  several  per- 
sons employed  derive  their  authority  and  their  compensation  from  the  same 
source,  it  would  be  extremely  difficult  to  distinguish  what  constitutes  one 
department  and  what  a  distinct  department  of  duty.  It  would  vary  with 
the  circumstances  of  every  case.  If  it  were  made  to  depend  upon  the  near- 
ness or  distance  of  the  persons  from  each  other,  the  question  would  immedi- 
ately arise,  how  near  or  how  distant  must  they  be  in  the  same  or  different 
deparments.  In  a  blacksmith  shop,  persons  working  in  the  same  building 
at  aifferent  fires  may  be  quite  independent  of  each  other,  though  only  a  few 
feejt  distant.  In  a  ropewalk  several  may  be  at  work  on  the  same  piece  of 
cordage  at  the  same  time,  many  hundred  feet  distant  from  each  other,  and 
beyond  the  reach  of  sight  and  voice,  and  yet  be  acting  together." 

Had  judges  and  writers  always  heeded  the  following  precaution  added  by 
Chief  Justice  Shaw,  we  would  have  had  less  confusion  upon  this  subject : 
'* .  .  .  We  would  add  a  caution  against  any  hasty  conclusions  as  to  the  ap- 
plication of  this  rule  to  a  case  not  fully  within  the  same  principle.  It  may 
be  varied  and  modified  by  circumstances  not  appearing  in  the  present  case, 
in  which  it  appears  that  no  wilful  wrong  or  actual  negligence  was  imputed 
to  the  corporation,  and  where  suitable  means  were  furnished  and  suitable 
persons  employed  to  accomplish  the  object  in  view.  We  are  far  from  intend- 
ing to  say  that  there  are  no  implied  warranties  and  undertakings  arising  out 
of  the  relation  of  master  and  servant.  Whether,  for  instance,  the  employer 
would  be  responsible  to  an  engineer  for  a  loss  arising  from  a  defective  or  ill- 
constructed  steam-engine.  Whether  this  would  depend  upon  an  implied 
warranty  of  its  goodness  and  sufficiency,  or  upon  the  fact  of  wilful  miscon- 
duct or  gross  negligence  on  the  part  of  the  employer,  if  a  natural  person,  or 
of  a  superintendent  or  immediate  representative  and  managing  agent  in  case 
of  an  incorporated  company,  are  questions  on  which  we  give  no  opinion. 
In  the  present  case,  the  claim  of  the  plaintiff  is  not  put  on  the  ground  that 
the  defendant  did  not  furnish  a  sufficient  engine,  a  proper  railroad  track,  a 
well-constructed  switch,  and  a  person  of  suitable  skill  and  experience  to 
attend  to  it;  the  gravamen  of  the  complaint  is  that  the  person  was  chargeable 
with  negligence  m  not  changing  the  switch  in  the  particular  instance  by 
means  of  which  the  accident  occurred,  by  which  the  plaintiff  sustained  a 
severe  loss"  (p.  62). 

The  opinion  of  Chief  Justice  Shaw  in  the  Farwell  case  gave  the  doctrine  that 
the'  servant  could  not  recover  from  the  master  for  injuries  received  from  the 
negligence  of  fellow-servants,  firm  root  in  American  jurisprudence,  and  fixed 
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the  reason  for  it  on  such  substantial  ground  that  it  has  firmly  withstood  all 
judicial  attacks.  This  was  a  great  achievement  for  that  day  before  the  busi- 
ness of  the  country  was  done  by  such  arrays  of  aggregated  labor  in  common 
employments  as  we  find  now ;  and  by  strict  attention  to  the  principles  on 
which  he  based  his  opinion,  and  the  precautions  he  added  thereto,  we  can 
with  the  aid  of  subsequent  adjudications  deduce  general  rules  for  determin- 
ing who  are  fellow- servants.  The  precautions  of  Chief  Justice  Shaw  as  to 
what  contract  duties  were  implied  from  the  contract  of  service  have  in  many 
cases  been  overlooked.  The  only  question  of  doubt  in  the  mind  of  the  Chief 
Justice  was  whether  the  master  was  to  be  regarded  as  a  guarantor  of  the 
performance  of  the  duties  implied  by  law  from  the  contract  of  service.  He 
intended  to  express  no  doubt  as  to  the  legal  existence  of  such  duties. 

Subsequent  adjudications  have,  with  remarkable  unanimity,  held  that  the 
liability  of  the  master  for  the  non-performance  of  such  duties  as  the  law  itn- 
plies  from  the  contract  of  service,  does  not  rest  upon  the  ground  of  guaranty 
of  their  performance,  but  upon  the  ground  of  whether  the  master  was  neg- 
ligent or  not  in  their  performance. 

The  duties  the  master  is  required  to  perform,  as  foreshadowed  in  the 
Farwell  case,  are : 

First,  The  exercise  of  reasonablie  care  to  furnish  suitable  machinery  and 
appliances  to  carry  on  the  business  in  which  he  employs  the  servant. 
Hough  V,  Texas  &  Pacific  R.  Co.,  100  U.  S.  218;  Booth  d,  Boston,  etc.,  R. 
Co.,  67  N.  Y.  593;  Lanning  v.  Railroad  Co.,  49  N.  Y  521;  Sioux  City,  etc., 
R.  Co.  «.  Finlayson,  18  Am.  &  Eng.  R.  R,  Cas.  77;  Bean  v.  Oceanic  Steam 
Nav.  Co.,  24  Fed.  Rep.  124;  Mulvy  v.  Rhode  Island  Locomotive  Works,  14 
R.  L  204;  Philadelphia,  etc.,  R.  Co.  v.Eeenan,  103  Pa.  St.  124;  Gunter  o. 
Mfg.  Co.,  15  S.  C.  448;  Houston,  etc.,  R.  v,  Myers,  55  Tex.  110;  Paintonv. 
Railroad  Co.,  83  N.  Y.  7;  Smith  v.  Oxford  Iron  Co.,42N.  J.  L.  467,  86  Am. 
Rep.  535;  Little  Rock,  etc.,  R.  v.  Duffy,  85  Ark.  602;  Cowles  v.  Richmond^ 
etc.,  R.  Co.,  84  N.  C.  309,  37  Am.  Rep.  620;  Mansfield  Coal  Co.  v.  McEnery, 
91  Pa.  St.  185;  McMahon  ©.  Henning,  1  McCrar.  616;  C.  &  A.  R.  v.  Piatt, 
89  III.  141;  Penn.  Co.  ©.Lynch,  90  III.  833;  C.  &  A.  R.  Co.  «.  Mahoney,  4 
III.  App.  262;  Allerton  Pacing  Co.  «.  Egan,  86  111.  253;  Houston,  etc.,  R. 
V.  Dunham,  49  Tex.  181;  Handrathy  9.  Railroad  Co.,  46  Md.  280;  Camp 
Point  Mfg.  Co.  V,  Ballon,  71  111.  417;  Kiely*.  Belcher,  etc..  Mining  Co.,  8 
Saw.  500;  Memphis,  etc.,  R.  Co.  v,  Thomas,  51  Miss.  637;  Ft.  Wayne,  etc., 
R.  Co.  V.  Gildersleve,  38  Mich. ;  Columbus,  etc.,  R.  Co.  v,  Troesch,  68  111. 
545;  Perry  v.  Ricketts,  55  III.  234;  Chicago  «.  Railroad  Co.,  55  III.  492; 
Gibson  v.  Penn.  R.,  46  Mo.  163;  Wonder  v.  Railroad  Co.,  32  Md.  411; 
O'Donnell  v.  Allegheny  Valley  R.,  59  Pa.  St.  239;  Perry  v.  Marsh,  25  Ala.  659; 
Hayden  v,  Smithville  Mfg.  Co.,  29  Conn,  548;  Buzzlo  v.  Laconia  Mfg.  Co., 
8  Me.  113;  Cayzer  v.  Taylor,  10  Gray,  274;  Snow  d.  Railroad  Co.,  8  Allen, 
441 ;  Fiefield  v.  Railroad  Co.,  42  N.  H.  225;  Harrison  «.  Railroad,  31  N.  J. 
Law,  293;  Ryan  v.  Fowler,  24  N.  Y.  410;  Warner  v.  Erie  R.  Co.,  39  N.  Y. 
468;  Noyes  v.  Smith,  28  Vt.  59;  Hallower  «.  Henelly,  6  Cal.  209. 

Second,  The  exercise  of  like  care  in  keeping  such  machinery  and  appliances 
in  repair,  which  includes  like  care  in  making  inspections,  tests,  and  exami- 
nations, at  properly  frequent  intervals  to  see  when  repairs  are  needed.  Frazier 
«.  Penn.  Co.,  38  Pa.  St.  104;  Warner  v,  Erie  R.  Co.,  39  N.  Y.468;  Long  v. 
Pacific  R.  Co.,  65  Mo.  225;  Spicer  v.  South  Boston  Iron  Co.,  138  Mass.  426; 
Railroad  Co.  v.  Jones,  80  Kan.  601;  Brann  v.  R.  I.  R.  Co.,  53  la.  595,  36 
Am.  Rep.  243;  McMillan  t).  Union  Pressed  Brick  Works,  6  Mo.  App.  434; 
Joinson  v.  Richmond,  etc.,  R.  Co.,  81  N.  C.  446 ;  Shanny  v,  Androscoggin 
Mills,  66  Me.  420. 

Third.  The  exercise  of  like  care  in  selecting  and  retaining  sufiJcient  care- 
ful and  trustworthy  servants  to  properly  carry  on  the  business  in  which  the 
servant  is  employed.    Harper  v,  Indpls.  &  St.  L.  R.  Co.,  44  Mo.  480;  Booth 


NEGLIGENCE — FELLOW-SERVANTS.  619 

V.  Boston,  etc.,  R.  Co.,  78  N.  Y.  38;  Mentzer  v.  Armour,  18  Fed.  Rep.  578,  5 
McCrar.  617;  Satterly  v,  Morgan,  85  La.  Ann.  1166;  E.  T.,  V.,  etc.,  v,  Gur- 
ley,  12  Lea  (Tenn.),  46;  Huffman  v.  C.  R.  L,  etc.,  R.,  78  Mo.  50;  s.  c,  17 
Am.  &  Eng.  R.  R.  Cas.  625;  Kersey  d.  Kansas  City,  etc.,  R.,  79  Mo. 
362;  s.  c,  17  Am.  &  Eng.  R.  R.  Cas.  638;  Indiana  Mfg.  Co.  v.  Miliken, 
87  Ind.  87;  Crandall  v,  Mcllrath,  24  Minn.  127;  Delaware,  etc..  Canal  Co.  v, 
Carrol,  89  Pa.  St.  374;  Tyson  «.  North  Ala.  R.  Co.,  61  Ala.  554;  McDonald 
V.  Hazeltine,  53  Cal.  35;  Chicago,  etc.,  R.  Co.  v.  Doyle,  18  Kans.  58;  Sum- 
merhays  «.  Kansas  Pacific  R.  Co.,  2  Col.  484;  Chapmln  v.  Erie  R.  55  N.  T. 
579;  Sizer  v.  Syracuse,  etc.,  7  Lansing,  N.  Y.  67;  Moses  v.  Pacific  R.,  49 
Mo.  167 ;  1  R.  Rep.  570. 

Fourth,  The  exercise  of  like  care  in  establishing  and  promulgating  proper 
rules  and  regulations  for  carrying  on  the  business  in  which  the  servant  is  em- 
ployed, so  as  to  avoid  as  far  as  possible  injury  to  the  servant.  Chicago,  etc., 
R.  Co.  9.  Taylor,  69  111.  461;  17  Am.  Rep.  616;  Crew  v,  St.  Louis,  etc.,  R., 
20  Fed.  Rep.  87;  Yose  v.  Lancashire,  etc.,  R.  Co.,  2H.  &  N.  728;  Haskins 
V.  Railroad  Co.,  65  Barb.  N.  Y.  129. 

F^h,  The  exercise  of  like  care  when  he  knowingly  employs  a  youthful 
or  inexperienced  servant,  and  subjects  him  to  the  control  of  another^servant, 
to  see  tnat  he  is  not  employed  in  a  more  hazardous  position  than  that  for 
which  he  was  employed,  and  to  give  him  such  warning  of  his  danger  as  his 
youth  or  inexperience  demands.  Fort  v.  Union  Pacific  R.,  2  Dill.  259;  Rail- 
road Co.  «.  Fort,  17  Wall.  553;  St.  L.  &  S.  F.  R.  Co.  «.  Valirius,  18  Am.  Rep. 
116;  Dowlingv.  Allen,  74  Mo.  13;  41  Am.  Rep.  298;  Allen  v.  Burlington, 
etc.,  R.,  57  la.  623;  Hill  9.  Guest,  55^Ind.  45;  but  see  O'Connell  «.  Thomas, 
120  Mass.  427 ;  Anderson  v,  Morrison,  22  Minn.  274 ;  Combs  v.  New  Bed- 
ford Cordage  Co.,  102  Mass.  572;  Railway  Co.  v.  Bayfield,  87  Mich.  205; 
Lalor  V.  C,  B.  &  Q.,  52  111.  401. 

The  person  who  discharges  any  of  these  duties,  no  matter  what  his  rank 
or  grade,  no  matter  by  what  name  he  may  be  designated,  cannot  be  a 
servant  within  the  meaning  of  the  rule  under  discussion. 

He  is  an  agent,  and  the  rules  of  law  applicable  to  principal  and  agent 
must  apply. 

I  am  not  sure  that  I  can  make  the  distinction  between  an  agent  and  a 
servant,  as  an  abstract  proposition,  clear. 

It  has  been  characterizea  as  **  somewhat  shadowy.*'  2  Kent's  Com.  (11th 
ed.)  260,  note  1. 

There  is,  however,  a  difference,  if  only  in  degree  (Austin  on  Jurispru- 
dence (3d  ed.),  976),  and  in  the  application  of  the  rule  under  consideration 
this  distinction  is  substantial. 

Every  servant  is,  in  a  limited  sense,  an  agent,  though  an  agent  need  not 
necessarily  be  a  servant. 

A  servant  is  one  employed  to  serve  another,  and  the  term  serve,  in  its 
derivation  and  meaning,  implies  a  subordinate  and  inferior  capacity ;  and  a 
fellow-servant,  one  employed  to  serve  with  another  servant,  a  common  em- 
ployer in  the  same  general  business. 

An  agent  is  one  appointed  to  act  for  and  instead  of  another,  and  subordi- 
nation and  inferiority,  as  to  the  act  to  be  done,  is  not  implied,  is  not  possi- 
ble, because,  by  authorizing  the  agent  to  do  that  act,  quocid  that  act  he  ele- 
vates the  agent  to  the  dignity  or  superiority  of  the  principal. 

If  the  master  has  impliedly  contracted  to  perform  the  specific  duties 
enumerated,  and  the  person  to  whom  he  delegates  the  authority  to  perform 
them  is  an  agent,  as  I  have  distinguished  an  agent  from  a  servant,  the  master 
must  beheld  liable  to  a  servant  injured  for  their  non-  or  mal-performance  of 
such  duties  by  the  person  to  whom  he  delegates  the  duty  of  their  perform- 
ance, upon  the  ground  that  ^'  such  act  of  his  servant  is  in  truth  his  own 
act."    Hutchinson  v.  York,  etc.,  R.  Co.,  6  Eng.  R.  &  Canal  Cas.  442. 
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The  maxims  qui  facU  per  aUumfacU  per  m  and  respondeat  superior  must 
apply  to  the  performance  of  such  duties  towards  the  servant  as  the  master 
has  impliedly  contracted  to  perform. 

The  grounds  of  public  policy  so  justly  invoked  for  holding  the  servant  to 
assume  the  risks  of  injury  from  the  negligence  of  his  fellow-servant  do  not 
have  any  force  when  applied  to  such  duties  as  the  master  has  impliedly  con- 
tracted to  perform. 

On  the  contrary,  the  same  reasons  of  public  policy  are  quite  as  potent  to 
require  the  master  to  be  held  liable  for  the  non-performance  of  the  duties  he 
has  impliedly  contracted  to  perform  as  to  reqiiire  the  servant  to  assume  the 
risks  of  the  negligence  of  the  fellow-servant. 

The  chief  end  sought  is  to  make  each  careful  in  the  performance  of  the 
duties  he  has  severally  undertaken  to  perform,  and  to  this  end  the  law 
says  to  the  servant:  You  shall  not  recover  for  injuries  sustained  by  the  neg- 
ligence of  a  fellow-servant ;  and  to  the  master :  As  to  the  duties  you  have  im- 
pliedly contracted  to  perform  towards  your  servant,  you  shall  not  delegate 
the  performance  of  the  same  to  another  so  as  to  throw  the  risk  of  their  non- 
or  mal-performance  upon  other  of  your  employees  to  whom  you  did  not 
delegate  their  performance. 

The  just  rule  is  to  hold  the  master  liable  for  negligence  in  the  perform- 
ance of  the  duties  he  has  impliedly  contracted  to  perform  toward  his  ser- 
vant, no  matter  whether  he  attempts  to  perform  them  in  person  or  by  an- 
other. 

The  true  test,  then,  to  determine  when  the  rule  being  considered  applies 
is  to  be  found  in  the  character  of  the  act  performed  which  causes  the  in- 
jury, and  not  in  the  rank,  grade,  or  department  of  service  of  the  person  per- 
forming it.  If  it  be  a  neglect  of  one  of  the  duties  the  master  has  impliedly  con- 
tracted to  perform,  the  master  is  liable,  no  matter  what  be  the  rank  or  grade 
of  the  person  he  has  designated  to  perform  it,  because  that  person  is  an  agent, 
and  not  a  servant;  but  in  all  other  cases  he  is  not  liable  because  of  the  Ap- 
plication of  the  rule  as  to  fellow-servants. 

It  will  be  observed  that  I  make  no  separate  classification  of  cases  of  the 
character  of  Malone  v.  Hathaway,  64  N.  Y.  1 ;  Gormly  ©.  Iron  Works,  61  Mo. 
493;  Brabetts  v.  Railway  Co.,  88  Wis.  289,  where  entire  supervision  and 
control  of  the  master^s  work  have  been  delegated  to  another,  or  cases  like 
Railroad  Co.  v.  Ingraham,  77  III.  309 ;  Railroad  Co.  v.  O'Connor,  77  III.  391 ; 
Railroad  Co.  «.  Ross,  112  U.  8.  377;  s.  c,  17  Am.  &  Eng.  R.  R.  Cas.  101; 
where  control  of  a  separate  department  had  been  delegated  by  the  master, 
because,  by  the  rule  I  contend  for,  that  the  master  alone  is  to  be  held  liable 
for  negligence  in  the  performance  of  duties  the  law  implies  he  has  contracted 
to  perform,  such  a  distinction  is  useless.  If  the  master  is  held  liable  for  the 
negligence  in  the  performance  of  his  implied  duties,  whether  performing 
them  himself  or  through  another,  it  can  make  no  difference  whether  all  or  a 
part  of  such  duties  are  delegated.  The  delegation  of  a  whole  or  a  part  of 
his  duties  can  neither  enlarged  or  restrict  his  liability  for  the  performance  of 
the  duties  the  law  cast  upon  him.  He  is  responsible  for  negligence  in  the 
performance  of  such  duties  whether  he  delegates  their  performance  to  one  or 
many  persons. 

It  will  further  be  observed  that  I  make  no  separate  classification  for  cases 
of  the  character  of  Railroad  Co.  v,  Moore,  29  Ean.  632;  s.  c,  11  Am.  &  Eng. 
R.  R.  Cas.  243,  where  it  is  said  to  be  the  master's  duty  *^  to  provide  the  ser- 
vant with  a  reasonably  safe  place  at  which  to  work."  This  in  the  broadness 
of  the  statement  cannot  be  law,  because  the  place  where  the  employee  works 
is  ordinarily  open  to  observation,  and  the  risk  of  working  in  that  place  is 
one  of  the  things  he  contracts  to  take.  Skipp  «.  Eastern  Counties  R,  9 
Exch.  233;  Senior  «.  Ward,  1  Ellis  &  Blk.  385;  McGlyn  o.  Brodie,  31  Cal. 
376;  Buzzell  v.  Laconia  Mfg.  Co.,  48  Me.  113, 
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Of  course  if  there  be  extranecnis  risks  known  to  the  employer  and  unknown 
to  the  employee,  which  the  employer  does  not  communicate,  the  employee 
could  not  be  held  to  have  assumed  the  risk.  Baxter  v,  Roberts,  44  Cal. 
147. 

Where  the  place  in  which  the  work  is  done  or  implement  used  is  openly 
and  obviously  defective  or  dangerous,  the  current  of  authority  is  unbroken 
that  the  risk  is  upon  the  employee.  Hayden  v.  Smith ville  Mfg.  Co.,  29 
Conn.54  8;  McGlynn  v.  Brodie,  31  Cal.  876;  Huddleston  «.  Lowell  Mch. 
Shops,  106  Mass.  282;  Combs  v.  New  Bedford  Cordage  Co.,  102  Mass.  585; 
Railroad  Co.  v.  Thomas,  51  Miss.  687;  Sullivan  «.  India  Mfg.  Co.,  118  Mass. 
398;  Eroyn  v.  Railroad  Co.,  82  Iowa,  861;  Muldowney  v.  Railroad  Co.,  86 
Iowa,  465 ;  Railroad  Co.  f>.  Barber,  5  Ohio  St.  541 ;  Davis  v.  Railroad  Co., 
20  Mich.  105;  Buzzell  v.  Laconia  Co.,  48  Maine,  118;  Owens  v.  Railroad  Co., 
1  Lansing,  108;  Railroad  Co.  v.  Love,  10  Ind.  556;  Thayer  d.  Railroad  Co., 
22  Ind.  30 ;  Stone  v,  Oregon  Mfg.  Co.,  Oregon,  52 ;  Prazier  u.  Railroad  Co.,  88 
Pa. St.  Ill;  Perry  d.  Marsh,  24  Ala.  667;  Jones  v.  Yaeger,  2  Dill.  67;  Wonder 
v.  Railroad  Co.,  82  Md.  411 ;  Gibson  v.  Erie  R.,  63  N.  Y.  449;  Toledo,  etc.,  R. 
Co.  V.  Eady,  72  111.  188;  St.  Louis,  etc.,  R.  Co.  v.  Britz,  72  111.  257;  Dillon  «. 
Railroad  Co.,  8  Dill.  824;  Ladd  v.  Railroad  Co..  119  Mass.  412;  Assop  v. 
Yates,  2  Hurl.  &  Nor.  768;  Dyner  v.  Leach,  26  Law  Jour.  221 ;  s.  c,  40  Eng. 
<fc  Eq.  491;  Senior  v.  Ward,  102  Eng.  C.  L.  385;  Griffiths  u.  Gidlow,  3  Hurl. 
&  Nor.  648;  Watling  v,  Oastler,  Law  Rep.  6  Exch.  73;  Patterson  v.  Wal- 
lace. 28  Eng.  Law  &  Eq.  48;  Skip  i>.  Eastern  Counties  R.  Co.,  24  Eng.  L.  & 
E.  396;  Seymour  t^.  Maddoz,  16  Q.  B.  316;  Pierce  on  Railroads,  p.  879,  note 
4;  Wood  on  Master  and  Servant,  §  335;  1  Addison  on  Torts  (Wood's  Ed.). 
§  564;  Shearm.  &  Redf.  on  Neg.  §  94;  Dev^tt  v.  Pac.  R.  Co.,  50  Mo.  805; 
Hulett  V.  Railroad  Co.,  67  Mo.  239;  Dale  9.  Railroad  Co.,  68  Mo.  455;  Cagney 
i).  Railroad  Co.,  69  Mo.  416;  Smith  v.  Railroad  Co.,  69  Mo.  82;  Waldhier 
v.  Railroad  Co.,  71  Mo.  519;  Porter  v.  H.  &  St.  Jo.  R.  Co.,  71  Mo.  66;  Rains 
«.  Railroad  Co.,  71  Mo.  164;  McGowan  v.  Railroad  Co.,  61  Mo.  529;  Price 
D.  H.  H.  &  St.  Jo.  R.  Co.,  77  Mo.  508;  s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  168; 
Eeegan  v.  Eavanaugh,  62  Mo.  282;  Aldridge  9.  Midland  Blast  Furn.  Co., 
78  Mo.  559;  Galveston,  etc.,  R.  Co.  v,  Lempe,  59  Tex.  19;  McQueen  v.  Cen- 
tral Branch  R.  Co.,  80  Ean.  689;  s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  226;  Lake 
Shore,  etc..  Railroad  «.  McCormick,  74  Ind.  440;  Umback  v.  Lake  Shore, 
etc.,  R.  Co.,  83  Ind.  191 ;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  98;  Indiana  Car  Co. 
«.  Parker,  100  Ind.  197;  Roberts  &  Wallace's  Liab.  of  Employers,  p.  50; 
Smith  on  Neg.  p.  55;  Saxton  «.  Hawksworth,  26  L.  T.  N.  S.  851;  Woodley 
t>.  Metropolitan  R.  Co.,  L.  R  2  Exch.  884,  L.  J.  Ex.  54;  Baker  v.  Western 
&  Atlantic  R.  Co.,  68  Ga.  699;  Chicago,  R.  L  &  P.  R.  «.  Clark,  11 
III.  App.  104;  Clark  v.  St.  Paul,  etc.,  R.,  28  Minn.  128;  s.  c,  2  Am. 
<fe  Eng.  R.  R.  Cas.  240 ;  Phil.  &  Reading  R.  Co.  v.  Schertle,  2  Am.  &  Eng. 
R.  R.  Cas.  158;  Money  v.  Lower  Vein  Coal  Co.,  55  Iowa,  671;  DeForest  v, 
Jewett,  88  N.  Y.  264;  28  Hun,  490;  Smith  on  Mast.  &  Serv.  (8  Ed.),  p.  214. 

Under  the  test  here  laid  down  the  case  of  Railroad  Co.  v,  Ross,  112  U.  S. 
877,  was  wrongly  decided,  though  much  misapprehension  as  to  that  case 
has  been  taken  away  by  later  decisions  of  courts  that  would  feel  bound  by 
it.  Howard  v.  Denver  &  Rio  G.  R.,  24  Am.  &  Eng.  R.  R.  Cas.  448 ;  Quinn 
«.  New  Jersey  Lighterage  Co.,  28  Fed.  Rep.  868;  Atlas  Engine  Works  t7.  Ran- 
dall, 100  Ind.  298. 

The  cases  of  Railroad  Co.  v.  Lavalley,  86  O.  St.  221 :  Hannibal  &  St.  J. 
R.  Co.  9.  Fox,  81  Kan.  686 ;  Moore  v.  Wabash  R.,  85  Mo.  588,  are  wrongly 
decided,  because  one  of  the  master's  contractual  duties  had  not  been  violated. 
Had  the  master  failed  to  make  reasonable  and  sufficient  rules  for  the  pro- 
tection of  workmen  under  cars,  liability  might  have  been  based  upon  that 
omission.     Yose  v,  Lanchashire  R.  Co.,  2  H.  &  N.  728. 

I  therefore  conclude  that  the  true  rule  for  determining  who  are  fellow- 
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servants  is  to  be  determined  not  from  the  grade  or  rank  of  the  offending  or 
injured  servant,  but  is  to  be  determined  by  the  character  of  the  act  being 
performed  by  the  offending  servant.  If  it  is  an  act  that  the  law  implies  a 
contract  duty  upon  the  part  of  the  employer  to  perform,  then  the  offending 
employee  is  not  a  servant  but  an  agent;  but  as  to  all  other  acts  they  are 
fellow-servants.  2  Thomp.  on  Neg.  1030;  Slater  u.  Jewett,  86  N.  Y.  74; 
Willis  V.  Oregon  R.  Co.,  17  Am.  &  Eng.  R.  R.  Cas.  543;  Crispin  x>.  Babbit, 
81  N.  Y.  520;  Wood's  Master  and  Serv.  860;  Fuller  «.  Jewett,  80  N.  Y.  52; 
Atchison,  etc.,  R.  Co. «.  Moore,  11  Am.  &  Eng.  R.  R.  Cas.  244. 

The  same  person  may  at  the  same  time  occupy  the  position  of  agent  and 
servant.  Crispin  v.  Babbit,  81  N.  Y.  516;  Quin  v.  Lighterage  Co.,  23  Fed. 
Rep.  363;  Engine  Works  v.  Randall,  100  Ind.  293;  Moore  «.  Wabash  R., 
85  Mo.  588. 

When  doing  acts  as  agent  the  principal  is  liable ;  when  not,  the  doctrine 
of  fellow-servant  or  common  employment  applies.  Under  this  test  Railroad 
Co.  V,  Foster,  11  Am.  &  Eng.  R.  R.  Cas.  180;  Smith  v,  Flint,  etc.,  R.,  46 
Mich.  258,  41  Am.  Rep.  160,  improperly  apply  the  rule  as  to  the  fellow- 
servants,  because  of  the  injury  arose  from  the  negligence  of  a  car  inspector, 
who  was  performing  a  duty  of  the  master. 

For  want  of  attention  to  the  principles  on  which  the  cases  cited  under 
the  fifth  paragraph  of  this  note  rest,  they  are  frequently  cited  to  support 
entirely  different  doctrines  from  those  on  which  they  are  decided*  Gra- 
velle  V.  Railroad  Co.,  8  McCrary,  352. 
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V. 

Ohioago,  Bitblington  and  QuiNor  B.  Oa 

{Advance  Qom^  lUinais,    May  15,  1886.) 

That  part  of  the  railway  bridge  of  the  appellee  across  the  Mississippi  from 
Henderson  county  to  Burlington,  within  the  jurisdiction  of  Illinois,  is  assess- 
able as  **  railroad  track"  by  the  State  board  of  equalization,  and  is  not  assess- 
able by  the  township  or  county  assessors. 

Appeal  from  Henderson. 

Sheldon,  J. — The  bill  in  equity  in  this  case  was  filed  by  the 
Chicago,  Burlington  &  Quiney  Ic.  Co.  against  the  collector  of  taxes 
of  Henderson  county,  Illinois,  to  enjoin  him  from  proceeding  to 
collect,  through  judgment  and  sale,  taxes  assessed  for  the  years 
from  1870  to  1884,  both  inclusive,  upon  the  east  half  of  a  bridge 
over  the  Mississippi  river  opposite  Burlington,  Iowa.  The  circuit 
court  decreed  the  relief  prayed,  and  the  defendant  appealed. 

The  single  question  is,  had  the  assessor  of  Henaerson  county, 
Quxsnoxix-  Illinois,  in  which  the  east  end  of  the  bridge  is  located, 
▼oLvw).  ^Y\e  right  to  assess  the  one  half  of  the  bridge,  or  was  it 

assessable  only  by  the  State  board  of  equalization  as  part  of  the 
main  track  of  the  railroad  of  complainant  f 
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It  appears  that  in  1867-68  the  Chicago,  Burlington  &  Quincy 
B.  Co.  erected,  with  its  own  money,  the  structure  in  question, 
known  as* the  "Burlington  Bridge,"  across  the  Mississippi  river 
from  a  point  in  Henderson  county,  Illinois,  to  a  point  in  6urling- 
ton,  Iowa,  and  was  then,  and  has  been  ever  since,  the  sole  owner 
thereof,  and  that  the  bridge  is  used  exclusively  as  a  railroad  track, 
the  total  length  of  the .  bridge  being  2237  feet ;  that  facts. 

the  railroad  company  had  in  each  year  from  the  erection  of  the 
bridge  reported  1119  feet  (or  the  part  thereof  within  the  boundary 
of  Illinois)  as  part  of  its  main  track,  and  the  same  had  been  duly 
assessed  and  taxes  paid  thereon  as  main  track,  and  that  the  county 
of  Henderson  had  annually  received  its  due  proportion  thereof. 

In  relation  to  taxation  of  the  realty  of  railroads,  the  general 
revenue  law  of  1872  (Eev.  St.  1874,  c.  120,  §  42)  provides : 

"  Such  right  of  way,  including  the  superstructures  of  main,  side, 
or  second  track  or  turnouts,  ana  the  station  and  improvements  of 
the  railroad  company  on  such  right  of  way,  shall  be  held  general  rev- 
to  be  real  estate  for  the  purposes  of  taxation,  and  de-  S5Sf  ^^  ^^ 
noYninated  'railroad  track,'  and  shall  be  so  listed  and  valued." 

By  section  43,  the  value  of  the  "  railroad  track"  shall  be  listed 
and  taxed  in  the  several  counties,  towns,  villages,  districts,  and 
cities  in  the  proportion  that  the  length  of  the  main  track  in  such 
county,  town,  village,  district,  or  city  bears  to  the  whole  length  of 
the  road  in  this  State,  except  the  value  of  the  side  or  second  track, 
and  all  turn-outs,  and  all  station  houses,  depots,  machine  shops,  or 
other  buildings  belonging  to  the  road,  which  shall  be  taxed  in  the 
county,  town,  village,  district,  or  city  in  which  the  same  are  located. 
The  provision  of  section  109  is  that  the  State  board  of  equalization 
shall  assess  the  railroad  property  denominated  in  the  act  as  railroad 
track. 

The  bridge  in  question  was  constructed  and  used  by  the  railroad 
company  as  a  part  of  its  continuous  line  of  railroad,  and  we  can 
have  no  doubt  that,  under  the  general  revenue  law,  it  comes  within 
the  denomination  of  railroad  track,  and  is  to  be  assessed  by  the 
State  board  of  equalization.  But,  though  this  might  have  been  the 
case  until  1873,  it  is  contended  that  since  the  passage  of  the  act  ap- 
proved May  1,  1873  (Laws  1873,  p.  37),  the  right  to  ^^  ^^  ^^ 
assess  has  been  in  the  local  assessor.  That  act  provides  ^ 
"  that  all  bridge  structures  across  any  navigable  streams  forming 
the  boundary  fine  between  the  State  of  Illinois  and  any  other  State 
shall  be  assessed  by  the  township  or  other  assessor  in  the  county  or 
township  where  the  same  is  located,  as  real  estate."  Stress  is  laid 
upon  the  word  "  all," — "  all  bridge  structures ;"  that  this  must  in- 
clude the  bridge  in  <][ueBtion  ;  that  it  is  not  allowable  to  interpret 
what  has  no  need  of  mterpretation.  It  must  be  admitted  that  this 
bridge  comes  within  the  letter  of  the  statute,  but  it  is  not  within 
its  meaning.     A  thing  which  is  within  the  letter  of  the  statute  is 
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not  within  the  statute  unless  it  be  within  the  intention*  of  the 
makers.  4  Bac.  Abr.  "  Statutes,"  468  (45).  In  determining  the 
meaning  of  a  statute  we  are  not  confined  to  its  words,  but  may  re- 
gard its  purpose — consider  it  in  connection  with  other  statutes  m 
pari  vmterta^  and  in  view  of  the  condition  existing.  It  appears 
m  the  case  that  there  were  in  1873  eight  bridges  spanning  the 
Mississippi  river,  all  of  which,  except  the  one  in  question  and  that 
at  Rock  Island,  were  erected  by  bridge  companies,  and  have  ever 
since  been,  respectively,  the  property  of  such  bridge  companies,  and 
not  the  property  of  any  railroad  company.  Such  bridges  of  bridge 
companies  had  been  regarded  as  personal  property,  and  as  not  liable 
to  be  sold  for  delinquent  taxes  so  as  to  copvey  a  good  title  thereto  ; 
and  to  meet  a  necessity  in  that  respect  the  statute  was  passed,  and 
for  no  other  purpose.  The  act  was  before  tliis  court  for  considera- 
tion in  Qnincy  feridge  Go.  v.  Adams  Co.,  88  111.  620,  where  we 
placed  this  construction  upon  it.     We  then  said  of  it : 

"  The  act  applies  solely  to  bride^e  structures ;  and  capital  stock  is 
not  mentionea  in  it.  The  sole  object,  as  appears  from  its  various 
clauses,  especially  the  emergency  clause,  was  to  declare  such  struc- 
tures real  estate ;  they  having  before  that  time  been  regarded  as 
personal  property.  .  .  .  The  emergency  clause  in  the  act  of  1873 
conclusively  determines  the  purpose  for  which  the  act  was  passed: 
'  Whereas,  by  existing  laws,  such  bridge  structures  cannot  be  sold 
for  delinquent  taxes,  so  as  to  convey  a  good  title  thereto,  therefore 
an  emergency,'  etc." 

It  was  not  the  purpose  of  the  act  to  change  the  method  of  taxing 
railroad  property,  or  the  mode  of  assessing  it ;  it  was  of  the  system 
same-pubpose  of  taxation  of  railroad  property,  to  distribute  the  tax 
OF  ACT.  upon  the  main  track  of  railroad,  among  all  the  counties, 

in  the  State  tlirough  which  the  road  runs,  by  a  certain  rule  of  pro- 
portion. The  assessment  or  taxation  of  railroad  property,  as  such, 
was  not  in  the  mind  of  the  legislature ;  and,  there  being  no  intention 
to  make  any  change  in  the  system  of  the  taxation  of  railroad  prof)- 
erty,  we  must  hold  that  no  change  therein  as  to  the  mode  of  assess- 
ment and  taxation  of  the  main  track  of  railroad  was  effected  by 
the  act ;  that,  broad  as  are  its  terms, — "  all  bridge  structures," — 
it  did  not  include  the  bridge  in  question,  it  being  railroad  track. 
As  such,  it  was  alone  assessable  by  the  State  board  of  equalization, 
and  the  assessment  of  it  by  the  local  assessor  was  without  warrant 
of  law. 

Attempt  was  made  to  show  that  the  company  had  exercised 
powers  not  granted  to  it  in  building  the  bridge,  in  fixing  the  ter- 
minus of  its  road  on  the  Mississippi  river,  and  in  chane:- 
ing  the  location  of  the  road  after  naving  once  exercised 
the  power  to  locate, — all  which  was  without  pertinence  in  this  col- 
lateral pVoceeding.  The  bridge  had  been  built,  and  was  in  fact  a 
part  of  the  main  track  of  the  railroad ;  it  was  assessed  and  taxed  as 
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railroad  property ;  and  that  there  may  have  been  the  exceeding  of 
chartered  powere  in  the  building  is  immaterial  upon  this  inquiry 
of  which  was  the  proper  authority  to  assess  the  bridge. 
The  decree  must  be  affirmed. 

See  People  v.  Chicago  &  W.  I.  R.  Co.,  24  Am.  &  Eng.  R.  R.  Cas.  613,  and 
note;  Chicago,  etc.,  R.  Co.  v.  Sabula,  13  lb.  448;  Alezandria,  etc.,  R.  Co.  «• 
Dist.  of  Columbia,  7  lb.  825. 


SOTTTHEBN  PaOIFIO  B.  Oo. 

V. 

Califobnia. 

(118  UniUd  States  BeporU,  109.) 

The  questions  whether  a  State  has  power  'to  tax  franchises  of  a  corpora- 
tion deriyed  from  acts  of  Congress,  and  property  used  in  connection  tnere- 
with;  and  whether  a. statute  of  California  taxing  the  road  of  the  Southern 
Pacific  R.  Co.  without  deducting  its  mortgage  encumbrances,  is  repugnant 
to  the  XlVth  Amendment  of  'the  Constitution — are  questions  arising  under 
the  Constitution  and  laws  of  the  United  States,  which,  when  properly  raised 
in  a  suit  at  law  or  in  equity  of  a  civil  nature  pending  in  a  State  court,  au- 
thorize  its  removal  into  a  circuit  court  of  the  United  States ;  and  this,  al- 
though other  issues,  not  Federal,  are  raised  by  the  pleadings  in  the  case. 

A  suit  brought  by  the  State  of  California  in  one  o|0its  own  courts  against 
the  Southern  Pacific  R.  Co.  to  recover  an  amount  claimed  to  be  due  for  taxes 
is  a  suit  at  law,  of  a  civil  nature,  within  the  meaning  of  the  removal  clauses 
in  the  act  of  March  8, 1875. 

In  error  to  the  Supreme  Court  of  the  State  of  California. 
Tlie  case  is  stated  by  the  court. 

George  H.  Smith  and  S,  W.  Sanderson  for  plaintiff  in  error. 
JR.  M.  Widney  for  defendant  in  error. 

Watfe,  0.  J. — This  is  a  suit  brought  by  tlie  State  of  California, 
in  one  of  its  own  courts,  against  the  Southern  Pacific  B.  Co.  to 
recover  $31,470.58  claimed  to  be  due  for  taxes.    The  FAcra 

railroad  company  answered  the  complaint,  setting  up  among  others 
the  following  defences : 

1.  Tliat  under  and  by  virtue  of  the  acts  of  Congress  of  July  27, 
1866,  14  Stat.  292,  ch.  278  ;  March  3,  1871, 16  Stat.  573,  ch.  122 ; 
and  May  2, 1872, 17  Stat.  59,  ch.  132,  the  defendant  '^  became,  and 
ever  since  lias  been,  a  Federal  corporation,  and  has  held  its  f ran* 
chises  and  exercised  all  its  corporate  powers  under  the  govern- 
ment of  the  United  States ;  or  "  if,  by  virtue  of  the  several  acts  of 
Congress  .  .  .  referred  to,  it  did  not  become  a  Federal  corpora- 
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lion,  yet  it  holds  under  the  government  of  the  United  States  all 
the  corporate  powers  and  franchises  granted  to  it  by  the  said  several 
acts  of  Congress  as  the  trustee  for  the  government  and  for  the  gov- 
ernmental uses  and  purposes  specified  in  said  acts;*'  ^'that  the  gov- 
ernment of  the  United  States  has  never  given  to  the  State  of 
operations  of  defendant;"  any  tax  upon  the  franchise,  existence,  or 
California  the  right  to  lay  that  the  "  value  of  all  the  franchises 
held  and  corporate  powers  exercised  by  defendant  under  said  acts 
of  the  company  upon  chided  in  the  valuation  of  the  property  of 
Congress "  were  in  which  the  taxes  sued  for  were  assessed,  and 
that  by  reason  of  the  premises  the  taxes  are  illegal  and  void. 

2.  That  the  property  of  the  company  for  which  the  taxes  sued 
for  were  levied  was,  and  is,  encumbered  by  a  mortgage  securing 
an  indebtedness  of  the  railroad  company  exceeding  $3000  a  mile, 
and  that  it  was  valued  for  taxation  without  deduction  on  account 
of  such  encumbrance,  because  such  was  the  requirement  of  the 
statute  with  respect  to  railroad  corporations  owning  railroads 
within  the  State,  and  operated  in  more  than  one  county,  and  this 
corporation  was,  and  is,  of  that  class. 

3.  That  the  statute  under  which  the  taxes  were  levied  is  repug- 
nant to  Art.  XIV.  of  the  Amendments  of  the  Constitution  oi  the 
United  States,  inasmuch  as  it  deprives  railroad  corporations  of  tlie 
State  operating  in  more  than  one  county  of  the  equal  protection  of 
the  laws — 1,  by  providing  that  the  property  of  siich  corporations 
shall  be  valued  for  taxation  to  them  without  deduction  on  account 
of  mortgage  encumbrances,  while  the  mortgaged  property  of  other 
corporations  and  of  natural  persons  is  taxed  to  its  owner  only  on  its 
value  after  the  value  of  the  mortgage  has  been  deducted ;  and,  2, 
by  failing  to  provide  a  tribunal  for  the  corrrection  of  errors  in  the 
valuation  of  the  property  of  such  railroad  corporations  for  taxa- 
tion, when  such  a  tribunal  is  provided  for  all  other  corporations 
and  for  natural  persons. 

4.  That  the  statute  is  still  further  repugnant  to  the  same  amend- 
ment, because  it  deprives  such  corporations  of  their  property 
without  due  process  of  law,  there  being  no  provision  for  notice  to 
them  of  a  time,  place,  or  tribunal  for  a  nearing  in  defence  of  their 
rights  in  the  valuation  of  their  property  for  taxation. 

Upon  the  filing  of  this  answer,  the  railroad  company  presented 
its  petition,  accompanied  with  the  necessary  security,  for  the  re- 
moval of  the  suit  to  the  Circuit  Court  of  the  United  States  for  the 
district  of  California,  under  the  act  of  March  3, 1875, 18  Stat.  470, 
ch.  137,  on  the  ground  that  the  action  "  is  a  suit  at  law  of  a  civil 
nature,  and  arising  under  the  Constitution  and  laws  of  the  United 
States."  This  petition  was  filed  in  time.  The  State  court  pro- 
ceeded with  the  suit  notwithstanding  the  petition,  and  gave  judg- 
ment against  the  railroad  company  for  the  full  amount  of  the  tax 
iind  the  statutory  penalty.     From  this  judgment  the  corporation 
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appealed  to  the  Supreme  Court,  where  the  only  question  presented 
for  decision  was  "  whether  the  Federal  Constitution  and  the  act  of 
Congress  authorized  a  removal  of  an  action  from  a  State  to  a 
Federal  court  brought  by  a  State  to  recover  taxes  levied  under  its 
laws  on  the  property  of  a  being  created  by  its  power  in  one  of  its 
own  courts."  This  question  was  decided  against  the  corporation, 
and  the  judgment  of  the  court  below  affirmed.  To  this  judgment 
of  affirmance  the  present  writ  of  error  was  brought  on  the  allow- 
ance of  the  Chief  Justice  of  the  Supi*eme  Court  of  the  State. 

In  Railroad  Co.  v.  Mississippi,  102  U.  S.  135,  141,  it  was  de- 
cided that  a  suit  brought  by  a  State  in  one  of  its  own  courts 
against  a  corporation  of  its  own  creation  can  be  re- 
moved  to  the  circuit  court  of  the  United  States,  under  state  ▲&  a 
the  act  of  March  3,  1875,  if  it  is  a  suit  arising  under  *^^"* 
the  Constitution  or  laws  of  the  United  States,  although  it  may  in- 
volve questions  other  than  those  which  depend  on  the  Constitution 
and  laws.  The  case  of  Ames  v.  Kansas,  111  U.  S.  449,  is  to  the 
same  effect;  and  in  Starin  v.  New-York,  115  U.  S.  248,  257,  it 
was  stated,  as  the  effect  of  all  the  authorities  on  the  subject,  that 
if,  from  the  questions  involved  in  a  suit,  "it  appears  that  some 
title,  riglit,  privilege,  or  immunity,  on  which  the  recovery  depends, 
will  be  defeated  by  one  construction  of  the  Constitution  or  a  law 
of  the  United  States,  or  sustained  by  the  opposite  construction,  the 
case  will  be  one  arising  under  the  Constitution  or  laws  of  the 
United  States,  within  the  meaning  of  that  term  as  used  in  the  act 
of  1875 ;  otherwise  not." 

Applying  these  rules,  which  must  now  be  considered  as  settled, 
to  the  present  case,  it  is  apparent  that  the  court  below  erred  in  de- 
ciding that  the  suit  was  not  removable ;  for  it  distinctly  appears 
that  the  right  of  the  State  to  recover  was  made  by  the  pleadings 
to  depend — 1,  on  the  power  of  the  State  to  tax  the  franchises  of  the 
corporation  derived  from  the  acts  of  Congress,  which  were  specially 
referred  to,  as  well  as  the  property  used  in  connection  therewith, 
and,  2,  on  the  effect  of  Art.  XIV.  of  the  Amendments  of  the 
Constitution  on  the  validity  of  the  statutes  under  which  the  taxes 
sued  for  were  levied.  The  first  depended  on  the  construction  of 
the  acts  of  Congress,  and  the  second  on  the  construction  of  the 
constitutional  amendment.  If  decided  in  one  way  the 
State  might  recover,  if  in  another  it  would  be  defeated,  what  riqhtdb. 
at  least  in  part.  The  right  of  removal  does  not  de-  "'"^ 
pend  upon  the  validity  of  the  claim  set  up  under  the  Constitu- 
tion or  laws.  It  is  enough  if  the  claim  involves  a  real  and  sub- 
stantial dispute  or  controversy  in  the  suit.  In  this  case  there  can 
be  no  doubt  about  that.  The  Circuit  Court  of  the  United  States 
for  the  district  of  California  has  already  decided  more  than  once, 
ia  other  cases  involving  precisely  the  same  questions,  that  the 
statute  OD  which  the  recovery  depends  was  unconstitutional  and 
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void,  and  some  of  these  cases  are  now  pending  here  on  writs  of 
error.  Already  much  time  has  been  devoted  in  this  court  to  their 
argument  under  special  assignments. 

The  judgment  of  the  Supreme  Court  is  reversed  and  the  cause 
remanded,  with  directions  that  it  be  sent  back  to  the  Superior 
Court  of  Los  Angeles  county  for  removal  to  the  Circuit  Court  of 
the  United  States,  in  accordance  with  the  prayer  of  the  petition 
filed  for  that  purpose. 

Judgment  reversed. 

Removal  of  Cause  to  United  States  Court  when  one  Party  is  Corporation 
chartered  by  Congress. — See  Union  Pac.  R.  Co.  v,  Dyche,  14  Am.  &  Eng. 
R.  R.  Gas.  272;  Ames  v.  Kansas,  Id  lb.  522;  Union  Pac.  R.  Ck>.  «.  Myers,  20 
lb.  324. 


Kbeigbb 

V. 

Shelby  B.  Co. 

(Advanee  0€ue,  Kentucky.    April  17,  1886.) 

By  the  charter  of  a  railroad  company  a  portion  of  a  county  was  laid  off 
by  a  well-defined  boundary,  and  the  legal  voters  within  that  boundary  were 
empowered  to  yote  a  subscription  of  stock,  not  exceeding  a  certain  amount, 
to  aid  in  the  construction  of  the  road.  Bonds  were  required  to  be  issued  in 
the  name  of,  and  under  the  seal  or  scroll  of,  this  portion  of  the  county,  to 
be  signed  by  the  county  judge  and  delivered  to  the  president  and  directors 
of  the  railroad  company  in  payment  of  the  subscription.  The  vote  was  taken 
favoring  the  enterprise,  the  subscriptions  made  by  the  county  Judge,  and  the 
bonds  executed  and  delivered  as  required.  The  collecting  officer  was  re- 
quired by  the  provisions  of  the  act  '*  to  execute  to  each  person  a  receipt  for 
the  amount  of  taxes  paid  by  him,  which  shall  be  assignable,  and  when  they 
amount  to  fifty  dollars  or  more  shall  entitle  the  holder  upon  presentation  to 
the  proper  officers  of  the  company  to  certificates  of  stock  at  the  rate  of  one 
share  for  fifty  dollars  and  every  multiple  of  fifty."  It  was  further  provided 
that  *'  the  several  counties  and  portions  of  counties  shall  not  vote  the  stock  for 
which  certificates  may  be  issued  to  the  taxpayers,  but  the  same  shall  be  voted 
by  the  individual  stockholders."  Held,  that  the  district  or  portion  of  the 
county  voting  the  tax  is  a  stockholder  in  the  company,  and  has  a  voice  in 
the  selection  of  its  officers  and  a  right  to  receive  dividends  declared.  This 
district  having  voted  the  tax,  and  executed  and  delivered  its  bonds  to  the 
company  in  payment  of  its  subscriptions,  as  it  was  empowered  to  do,  it  re- 
quired no  other  provision  to  enable  it  to  vote  its  stock  or  to  become  a  stock- 
holder. The  district,  however,  will  be  deprived  of  its  right  to  vote  the  stock 
or  receive  the  dividends  to  the  extent  that  the  principal  of  the  bonds  may  be 
reduced  by  the  taxpayers. 

Appeal  from  Shelby  Circuit  Court. 

Bamett,  Nohle  dk  namett^  Hargis  <&  Eastm^  L,  A.  Weakley y 
Iso/ac  Caldwell  for  appellant 
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Buttock  &  Beckham  and  Russett  cfe  Hdm  for  Shelby  R.  Co. 
Buttock  cfe  Beckham  and  P.  J.  Foree  for  Shelby  Railroad  Dis- 
trict, of  Shelby  County. 

Petob,  J. — The  original  charter  incorporating  the  Shelby  R. 
Co.,    approved   on    the    15th   of  March,   1851,   was  factb. 

amended  by  an  act  approved  February  3, 1869,  and  from  that 
amendment  or  its  construction  has  arisen  the  present  litigation. 

By  this  amendment  the  company  was  autnorized  to  extend  its 
road  through  other  counties  as  well  as  the  county  of  Shelby  ;  and 
by  the  second  section  of  the  amendatory  act  a  portion  of  the  county 
of  Shelby  was  laid  ofi  by  a  well-defined  boundary,  and  the  legal 
voters  within  that  boundary  empowered  to  vote  a  subscription  of 
stock  not  exceeding  three  hundred  thousand  dollars  to  aia  in  the 
construction  of  the  road. 

The  vote  was  taken  favoring  the  enterprise,  and  the  subscrip- 
tion made  by  the  county  judge  in  accordance*  with  the  provisions 
of  the  act.  Bonds  were  required  to  be  issued  payable  m  twenty 
years,  bearing  interest  at  a  rate  not  exceeding  eight  per  cent,  with 
the  right  reserved  of  paying  them  within  three  years  from  date. 
The  bonds  were  required  to  be  executed  in  the  name  of  and  under 
the  seal  or  scroll  of  this  portion  of  Shelby  county,  and  to  be  signed 
by  the  county  judge,  and  countersigned  by  the  county  clerk ;  and 
when  executed  the  bonds  were  to  be  "delivered  to  the  president 
and  directors  of  the  railroad  company  in  payment  of  said  subscrip- 
tion, and  they  may  be  by  them  negotiated,  hypothecated,  or  sold, 
upon  such  terms  as  may  oy  said  president  and  directors  be  deemed 
expedient,  and  may  be  transferred  by  indorsement." 

These  bonds  were  executed  and  delivered,  and  then  sold  by  the 
company  and  the  proceeds  applied  to  the  building  of  the  road. 
The  road  was  completed  from  Anchorage  on  the  Louisville  & 
Lexington  road  (now  the  Louisville  &  Nashville  road)  to  the  town 
of  Shelby  ville,  a  distance  of  18  miles. 

Under  the  7th  section  of  the  act  of  1869  an  annual  tax  was  levied 
on  all  the  property  in  the  district  subject  to  taxation  for  State 
revenue  to  pay  the  interest  when  due,  and  the  principal  at  matu- 
rity, and  this  tax  has  been  collected  from  year  to  year  in  payment  of 
the  interest  and  in  part  dischar^  of  the  principal. 

The  collecting  officer  is  required  by  the  express  provisions  of  the 
act  "  to  execute  to  each  person  a  receipt  for  the  amount  of  taxes 
paid  by  him,  which  shall  oe  assignable  and  when  they  amount  to 
fifty  dollars  or  more  shall  entitle  the  holder,  upon  presentation  to 
the  proper  officers  of  the  company,  to  certificates  of  stock  at  the 
rate  of  one  share  for  fifty  dollars  and  every  multiple  of  fifty.'' 

The  9th  section  of  the  act  provides  that  "  the  several  counties 
and  portions  of  counties  shall  not  vote  the  stock  for  which  certifi- 
26  A.  &  S.  R  Ca8.-84 
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cates  may  be  issned  to  the  taxpayers,  but  the  same  shall  be  voted 
by  the  individaal  stockholders.'' 

The  officers  of  this  corporation  being  elected  by  the  stockholdeiB> 
it  is  claimed  by  the  appellants,  Kreiger  and  others,  who  are  indi- 
vidaal stockholders,  that  thiis  district  voting  the  tax  is  not  a  stock- 
holder in  the  company,  and  therefore  has  no  voice  in  the  selection 
of  its  officers,  nor  any  right  to  receive  dividends  declared.  That 
so  far  as  the  district  is  concerned  the  individual  taxpayer  residing 
therein,  when  he  has  paid  his  taxes  and  obtained  a  certificate  of 
stock,  to  that  extent  is  entitled  to  vote,  but  no  fui*ther,  and  this,  it 
is  insisted,  is  the  only  manner  in  which  the  district  can  be  heard  m 
the  selection  of  tlie  officers  of  the  company  and  in  the  distribution 
of  the  dividends.  These  three  consolidated  cases  each  involve  this 
question. 

It  is  claimed  that  the  appellants  have  purchased  np  the  receipts 
of  the  taxpayer  or  his  certificates  for  a  trifling  sum,  and  are  there- 
fore endeavoring  to  obtain  the  power  to  control  the  corporation. 

Whatever  may  have  been  the  motives  influencing  the  appel- 
lants, the  tax  receipts  are  made  assignable,  and  this  must  be  treated 
as  a  controversy  between  the  taxpayer  and  stockholder  on  the  one 
side  and  taxing  district  on  the  other. 

It  is  apparent  that  at  the  completion  of  the  road  the  stock  was 
of  but  little  value,  and  so  continued  for  a  number  of  years,  yield- 
ing no  dividend  and  giving  no  indications  of  a  profitable  invest- 
ment. Shortly  before  the  mstitution  of  the  present  actions  a  small 
dividend  (perhaps  two)  was  declared  by  the  company,  and  this 
seems  to  have  called  the  attention  of  the  officers  of  the  company 
and  the  stockholders  to  the  necessity  of  haying  the  charter  con- 
strued with  a  view  of  ascertaining  who  bad  the  right  to  vote  the 
stock  and  receive  dividends.  Prior  to  the  payment  of  these  divi- 
BnoppBL.  dends  the  district  had  been  voting  its  stock  to  the 
amount  of  three  hundred  thousand  dollars,  and  while  this  may  in- 
dicate the  construction  placed  upon  the  act  by  many  of  the  parties 
in  interest,  we  cannot  well  see  why  it  should  work  an  estoppel  on 
the  stockholders,  or  compel  such  a  construction  of  the  chaiter  if  in- 
consistent with  its  provisions. 

The  facts  conduce  to  show  that  as  much  as  three  hundred 
thousand  dollars  has  been  paid  by  the  taxpayers  in  the 
niam^iuam  Way  of  interest,  and  for  this  reason  it  is  maintained  that 
no  right  exists  in  the  district  to  vote  the  original  stock 
subscription.  If  three  hundred  thousand  dollars  has 
been  paid  by  way  of  interest  that  by  the  terms  of  the  charter  can 
be  converted  into  stock,  it  then  follows  that  when  this  is  added  to 
the  original  subscription  of  three  hundred  thousand  dollars  that 
the  district  and  the  taxpayers  had  stock  or  were  entitled  to  stock 
at  the  inception  of  these  actions,  amounting  in  all  to  the  sum  of 
six  hundred  thousand  dollars,  and  may  have  greatly  more,  as  the 
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bonds  have  not  yet  fnlly  matnred,  and  all  the  interest  hereafter 
paid  can  be,  under  the  charter,  converted  into  stock.  It  is  main- 
tained that  snch  was  not  the  intention  of  the  amend- 
ment of  1869,  and  the  only  stock  that  exists  or  can  be  ^i  o'  • 
voted  is  such  stock  as  is  or  may  be  acquired  by  the  taxpayer  in  the 
payment  of  the  interest  on  these  bonds  and  the  principal  as  the 
bonds  mature. 

It  is  argued  by  appellant  that  no  corporate  right  belonged  to  or 
was  ^iven  to  this  district  by  the  act  in  question,  and  no  express  or 
implied  power  to  vote  the  stock  or  receive  the  dividends.  Further, 
that  the  stock  had  not  been  paid  for  and,  therefore,  by  an  express 
provision  of  the  statute,  the  district,  if  owning  the  stock,  could  not 
vote  it  until  fully  paid. 

As  to  these  propositions  attempted  to  be  maintained  by  counsel, 
it  is  proper  to  refer  to  the  original  act  of  incorporation,  to  which 
the  act  of  1869  was  an  amendment,  under  which  the  county  of 
Shelby  and  the  town  of  Shelbyville  were  empowered  to  subscribe 
to  this  enterprise;  and  bv  the  6th  section  of  the  ori^nal  act  of  in- 
corporation, under  whicn  the  stockholders  were  autnorized  to  elect 
directors,  '^  each  stockholder  was  allowed  one  vote  for  every  share 
owned  by  him,  her,  or  it,"  and  the  amended  act  in  no  manner 
changed  or  restricted  this  right  as  to  any  subsequent  stockholder, 
whetTier  a  natural  or  artificial  person. 

The  amended  act  creating  this  taxing  district,  and  making  its 
subscription  to  depend  upon  the  popular  vote,  and  requiring  its 
bonds  to  be  executed  and  delivered  to  the  company  by  tne  county 
judge,  under  the  name  and  seal  or  scroll  of  the  district  or  the 
portion  of  Shelby  county  authorized  to  vote,  made  it  a  corporation, 
entitling  it  to  all  the  rights  and  privileges  of  a  stockholder.  If 
this  district  had  the  power  to  vote  the  -tax,  to  execute  its  bonds 
with  its  seal  and  scroll  in  payment  of  the  tax,  and  did  in  fact  si^ 
and  deliver  its  bonds  to  the  company,  throngh  the  county  judge  m 
payment  of  its  subscription,  it  required  no  ouier  provision  to  enable 
It  to  vote  its  stock  or  to  become  a  stockholder,  but,  on  the  contrary, 
it  would  require  an  express  provision  of  the  statute  preventing  the 
exercise  of  such  a  power  before  the  right  could  be  withheld.  The 
stock  was  not  only  subscribed,  but  paid  for  by  the  delivery  of  its 
bonds,  payable  in  twenty  years,  with  eight  per  cent  interest  until 
maturity.  These  bonds  were  placed  on  the  market  and  the  money 
realized,  and  so  far  as  the  railroad  company  is  concerned  the  stock 
subscription  by  the  district  has  been  fully  paid,  and  the  payment 
of  the  bonds  is  between  the  holder  and  the  taxpayer.  After  the 
payment  of  this  subscription  in  the  bonds  of  the  district,  to  say 
that  the  district  is  not  entitled  to  tlie  stock  or  the  dividends,  is  not 
warranted  by  either  the  letter  or  the  spirit  of  the  act  under  which 
the  subscription  was  made.'  A  subscription  of  thi^e  hundred 
thousand  dollars  paid  in  bonds  bearing  eight  per  cent  interest,  and 
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stiU  no^  a  stockholder  in  the  corporation,  or  entitled  to  its  portion 
of  any  dividend  declared,  is  repugnant  to  every  provision  of  the 
charter,  and  to  that  idea  of  jastice  and  equality  that  should  prevail 
as  between  those  investing  in  a  common  enterprise.  There  were 
no  tax  receipts  at  the  date  of  the  delivery  of  the  bonds  to  be  con- 
verted into  stock,  and  the  interest  payable  in  each  year  by  the  indi- 
vidual taxpayer  would  not,  for  several  years  in  many  instances,  en- 
title him  to  a  certificate  of  stock,  thus  leaving  a  paid-up  subscrip- 
tion snfScientto  construct  one-half  the  road,  without  representation 
for  years  in  the  selection  of  its  officers,  and  without  any  right  to 
receive  a  div^idend.  Such  could  not  have  been  the  legislative  in- 
tent, nor  is  such  a  view  the  proper  construction  to  be  placed  on  the 
charter. 

It  is  true  the  district  is  but  the  trustee  of  the  taxpayer,  and  the 
dividends  will  lessen  the  tax  imposed  or  discharge  the 
liability  of  the  taxpayer  to  that  extent;  but  the  right 
to  vote  the  stock  and  receive  the  dividend  is  unquestioned. 

It  is,  however,  argued  that  the  provisions  of  sec  9  of  the  amended 
act  exclude  the  idea  that  any  other  stock  can  be  voted  except  that 
for  which  certificates  have  been  issued  to  taxpayers.  We  think  a 
construction  of  that  section  in  connection  with  the  entire  charter 
leaves  but  little  room  to  doubt  the  right  of  the  district  to  vote  the 
stock  originally  subscribed.  It  may  be  that  affirmative  rights 
or  powers  are  not  to  be  deduced  from  a  restraining  statute,  and, 
therefore,  because  portions  of  counties  are  prohibited  from  voting^ 
the  stock  for  which  certificates  have  been  issued  to  the  taxpayers,, 
it  does  not  follow  that  the  district  had  the  right  to  vote  the  original 
subscription  of  stock.  It  must  be  conceded  that  the  original  act 
of  incorporation  gave  expressly  to  each  stockholder  a  voice  in  the 
selection  of  its  omcers,  and  sec.  9  of  the  act  of  1869  negatives  the 
idea  that  the  voting  of  stock  with  reference  to  this  district  was  te 
be  confined  to  taxpayers  alone,  but,  on  the  contrary,  following  both 
the  letter  and  spirit  of  the  charter,  it  clearly  indicates  that  other 
stock  is  to  be  voted  by  the  counties  or  portions  of  counties  than 
that  to  be  voted  upon  tax  certificates.  ^^  The  several  counties  or 
portions  of  counties  shall  not  vote  the  stock  for  which  certificates- 
may  be  issued  to  taxpayers,  etc.,  etc."  This  is  to  be  voted  by  the 
individual  taxpayer  or  stockholder  when  obtaining  his  certificate ; 
but  as  to  the  original  stock  subscription  paid  by  the  county,  or  a 
portion  of  the  county,  this  is  to  be  voted  by  the  county  or  portion 
of  the  county. 

Such  is  the  plain  letter  of  the  original  act ;  and,  without  confer* 
ring  the  power  in  express  terms  upon  the  particular  district,  the 
provision  of  the  act  authorizing  a  stockholder  to  vote  entitles  both 
natural  and  artificial  persons,  holders  of  stock,  to  vote  it. 

This  portion  of  Shelby  county  will  be  deprived  of  its  tight  to 
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Tote  the  stock  or  receive  the  dividends  when  the  taxpayers* dis- 
charge the  principal  and  interest  of  its  bonds,  or  to  the 
extent  the  principal  may  be  reduced  by  the  taxpayer.  shuS    raS 


for  this  reason  the  chancellor  below,  finding  the  principal  of  the 
subscription  reduced  by  the  taxpayer,  he  only  permitted  the  dis- 
trict to  vote  so  much  of  the  principal  stock  as  remained  unpaid,  the 
taxing  district  being  diyested  of  its  stock  to  the  extent  the  princi- 
pal had  been  paid  by  the  taxpayer.  The  stock  of  a  county  in  a 
<3orporation  like  this  may  be  increased  by  permitting  the  interest 
paid  to  be  converted  into  stock  and  the  original  stock  in  this  way 
doubled  or  trebled. 

Such  provisions  are  inserted  in  many  charters,  those  provisions 
eonstituting  the  contract  between  the  stockholdei*s.  The  interest 
for  twenty  years  on  these  bonds  may  be  converted  into  stock  be- 
cause the  charter  authorizes  it.  Preference  is  often  given  in  this 
way  to  counties,  towns,  and  districts  to  induce  subscriptions  and  to 
place  the  corporation  in  such  a  financial  condition  as  will  enable  it 
to  dispose  of  bonds  based  on  the  credit  of  the  county  or  district 
subscribing  and  in  this  manner  construct  its  road. 

Individual  subscriptions,  except  for  small  sums,  are  rarely  ever 
made  to  such  undertakings;  and  to  hold  that  counties  or  portions 
of  counties  can  subscribe  and  pay  its  stock,  that  in  effect  makes 
the  enterprise  a  success ;  and  still  not  a  stockholder  is  unreasonable 
and  certainly  not  warranted  in  the  case  being  considered.  In  this 
case,  if  the  principal  should  not  be  paid  for  twenty  years  from  the 
date  of  the  bonds,  the  interest  stock  would  greatly  exceed  the 
principal ;  still,  snch  being  the  charter,  we  see  no  reason  why  its 
terms  should  not  be  enforced. 

The  city  of  Louisville  had  no  riffht  to  vote  the  stock  subscribed, 
because  no  part  of  it  had  been  paid.  No  bonds  had  been  issued, 
and  the  tax  collected  from  the  taxpayer  evidenced  by  his  receipt 
constituted  the  principal  stock.     Neither  the  city  nor  the  taxpayer 

faid  any  interest,  but  the  principal  stock  paid  by  an  annual  leVy. 
t  is  not  insisted  by  the  appellees  that  the  district  owns  this  stock 
in  its  own  right,  but  that  it  holds  it  for  the  taxpayer,  and  is  en- 
titled to  the  dividends  on  the  unpaid  subscription  to  be  applied  to 
the  reduction  of  the  debt  or  to  lessen  the  amount  of  the  tax. 

The  fact  that  some  of  the  bonds  have  been  called  in  and  others 
executed  ct  a  less  rate  of  interest  is  for  the  benefit  of  the  taxpayer, 
and  cannot  be  said  to  have  satisfied  the  district  indebtedness.  The 
act  of  March  11,  1870,  giving  the  county  judge  and  justices  the 
right  to  vote  the  stock  is  but  speaking  the  language  of  the  charter. 
These  financial  agents  of  the  county  were  made  the  agents  of  the 
particular  district,  and  when  subscribing  the  stock  and  issuing  the 
bonds  were  entitled  to  vote  in  behalf  of  the  stockholders.  The 
act  may  be  silent  as  to  the  mode  of  disposing  of  the  dividends ;  but, 
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afi  before  stated,  when  applied,  as  they  shonld  be,  to  are  duction  of 
the  debt  or  the  interest,  it  iuui^es  to  tlie  benefit  of  those  entitled. 

If  the  title  of  the  act  of  March  11,  1870,  is  misleading  and 
unconstitutional,  so  is  the  title  to  the  act  of  February  3,  1869^ 
under  which  all  these  rights  have  been  acquired.  We  see  na 
reason  for  holding  either  unconstitutional  by  reason  of  the  title. 
It  results,  therefore,  that  the  portion  of  Shelby  county  voting  this 
subscription  has  the  right,  through  the  county  judge,  etc.,  to  vote 
the  original  stock  subscription  to  the  extent  that  it  has  not  been  re- 
duced by  the  payment  of  a  part  of  the  principal  by  the  taxpayer; 
that  it  has  a  right  to  receive  the  dividend  on  this  stock  and  apply 
it  to  the  reduction  of  the  debt  or  interest.  The  judgment  of  the 
court  below  conforming  to  the  views  herein  expressed  is  now 
affirmed. 

Taxation— Action  of  Debt  to  recover — Valid  Tax  must  be  ettabflthedi — ^In 
an  actiou  of  debt  inpers&nam  to  recover  a  tax  alleged  to  be  due  on  forfeited 
property  the  plaintiff  must  first  establish  the  levy  of  a  valid  tax.  8ee  para^ 
graph  232,  Revenue  Act,  chapter  120;  People  v,  Winkelman,  95  IlL  412; 
Biggins  o.  People,  96  111.  383;  People  v.  Davis,  112111.  272;  Bowman  «. 
People,  114  111.474. 

Where  the  levy  of  a  valid  tax  is  made  out  the  next  step  is  to  show  that  it 
is  due  on  forfeited  property.  Ohio  &  M.  R.  Co.  v.  Commissioners  of  High- 
ways, 7  North  Eastern  Rep.  (111.)  663. 

Taxation— Exemption  of  Raiiroad  Lands— When  Termbeginti — Under  the 
provisions  of  the  act  of  February  23,  1876  (Ala.  Sess.  Acts  1875-6,  p.  130), 
certain  lands  granted  by  Congress  to  aid  in  the  construction  of  railroads, 
and  afterwards  acquired  by  the  State  under  mortgages  to  secure  its  indorse- 
ment of  railroad  bonds,  were  to  be  disposed  of,  to  we  said  railroads,  or  for 
their  benefit;  and  it  was  declared  that  '*the  lands  which  may  be  acquired 
by  the  holders  of  the  bonds  mentioned  in  the  15th  section  of  this  act,  or  by 
the  trustees  hereinafter  provided  for  the  use  of  said  bondholders  under  the 
terms  of  this  act,  shall  remain  exempt  from  taxation  by  this  State,  for  the 
term  of  eight  years  from  the  first  day  of  May,  1876.  BM,  that  as  the  lands 
were  not  subject  to  taxation  from  January  1  to  May  1,  1876,  while  they 
were  the  property  of  the  State,  and  as  no  provision  was  made  by  law  for 
taxing  lands  acquired  after  January  1st,  the  year  1876  was  not  to  be  com- 
puted at  one  of  the  eight  years  during  which  the  lands  were  exempt  from 
taxation,  but  the  term  commenced  with  the  year  1877. 

The  power  and  intention  to  tax  are  never  subjected  to  the  rules  applica- 
ble to  penal  enactments.  The  nde  is  rather  the  opposite,  every  asserted 
claim  of  exemption  being  narrowly  construed.  Liability  to  taxation  is  the 
rule — exemption  the  exception,  to  be  proved  by  him  who  asserts  it.  Alex- 
andria Canal  &  R.  Co.  v.  District  of  Columbia,  7  Am.  &  £ng.  R.  R.  Cas.  825; 
Cornwall «.  Todd,  38  Conn.  443;  Taylor  v.  U.  S.,  8  How.  if.  8.  197;  U.  S.  t>. 
Hodson,  10  Wall.  395;  Del.  R.  Tax,  18  Wall.  206;  Railroad  Co.  «.  Loftin, 
105  U.  8.  258;  Memphis  Gas-light  Oo.  e.  Taxing  District,  109  U.  8.  898; 
Swann  e.  State,  77  Ala,  545. 


BAGS  lAJLlfiS— OHAHaB  IN  LAW.  686 


'PRAJSKLUX  OoUinET  OoTJBT,  etO., 

V. 
LOUIBVILLB  AND  NaBHYILLB  B.  Co. 

(Adoanoe  Case,  Kentucky  OovH  of  Ap^peaiU.    April  18,  1886.) 

Where  there  has  been  a  failure  to  list  property  for  taxation  because  of  the 
decision  of  the  court  of  last  resort  in  the  State  that  such  property  was  not 
subject  to  taxation,  the  fact  that  it  is  subsequently  decided  that  the  law  was 
misinterpreted  will  not  authorize  the  collection  of  taxes  on  the  property  for 
the  period  during  which  the  law  as  announced  and  understood  did  not  re- 
quire such  property  to  be  listed  for  taxation. 

The  Court  of  Appeals  decided  in  1868  that  a  portion  of  a  railroad  in  a 
county  was  not  a  part  of  the  county  property  as  to  county  taxation,  but  was 
an  entirety,  and  liable  in  its  consoUdated  character  for  State  revenue  only. 
This  case  was  followed  by  another  to  the  same  effect,  and  this  remained  the 
law  as  declared  by  the  Court  of  Appeals  until  1876.  So  much  of  appellee^s 
road  as  is  in  Franklin  county  was  not  assessed  for  county  taxes  for  the  years 
1868  to  1875  inclusive,  and  the  county  now  seeks  to  collect  taxes  thereon  for 
those  years.  Heldy  that  while  the  court  is  of  opinion  that  the  law  was 
misinterpreted,  yet  as  appellee  complied  fully  with  the  existing  law,  as  in- 
terpretea  by  the  highest  judicial  tribunal  in  the  State,  no  more  should  be 
required  of  it. 

Appeal  from  Franklin  Circuit  Court. 

Wm.  JuLicm^  A,  DuvaJl^  and  Jcmiea  P.  Hdm  for  appellant. 

Ira  JvUcm  for  appellee. 

Holt,  J. — ^The  liability  of  the  appellee,  the  Louisville  &  Nash- 
ville R.  Co.,  fo^  county  taxes  for  the  years  1868  to  1875  inclusive, 
upon  so  much  of  its  road  as  is  in  Franklin  county  and  a  proper 
proportion  of  its  rolling  stock,  is  involved. 

The  sheriflE  of  the  county  reported  to  the  county  court  clerk  on 
December  8,  1883,  that  the  assessor  had  failed  to  make  the  assess- 
ment ;  and  thereupon  the  derk  certified  to  the  sheriff  that  he  had 
listed  the  property  for  those  years.     The  latter  officer  factb. 

then  tendered  the  appellee's  agent  a  receipt  for  the  taxes  claimed, 
and  demanded  payment.  This  being  refused,  he  levied  upon  a  lot 
in  use  by  the  conipany  as  a  freight-yard ;  and  this  suit  was  brought 
on  January  24,  1884,  enjoining  the  county  from  further  proceed- 
ings. 

It  is  a  part  of  the  general  jurisdiction  of  the  chancellor,  as  held 
by  this  court  in  the  case  of  the  L.  &  N.  R.  Co.  t;.  Waiv  uxmaltax 
ren  Co.  Ct.,  6  Bush,  243,  to  stay  by  injunction  illegal  ™oiii^«*- 
proceedings  to  assess  and  sell  pi*operty  for  taxes.  Numerous 
grounds  are  urged  in  this  instance  why  it  should  be  done ;  but  it  is 
only  necessary  to  consider  one  of  them.    Prior  to  the  act  of  March 


636  F&ANKLIN  OOUNTT  COUBT  V*  L0UI6VILLS,  STO.,  B.  00. 

17,  1876  {vide  Gen.  Stats.,  p.  881),  our  statute  did  not  expressly 
provide,  either  as  to  county  or  State  taxation,  that  all  property, 
save  that  specifically  exempted,  should  be  liable.  Undoubtedly, 
however,  this  is  the  general  rule ;  and  the  exemption  is  the  excep- 
tion. Inequality  of  taxation,  whether  local  or  general,  is  inconsis- 
tent under  a  government  where  all  share  alike  its  benefits,  and 
should  therefore  bear  the  burdens  equally.  The  power  of  taxation 
is  necessary  to  governmental  existence ;  but  every  person  or  cor- 
poration protected  by  it  should  contribute  his  or  its  just  proportion 
to  its  support.  This  is  obviously  true  as  to  the  local  as  well  as  the 
State  government.  All  are  interested  in  the  purposes  which  ren- 
der county  or  local  taxation  necessary. 

These  general  views  have  often  been  announced  from  this  bench, 
and  are  beyond  dispute. 

This  court,  however,  decided  in  1868 — which  is  the  very  year 
from  which  the  claim  of  the  appellant  dates — in  the  case  of  Apple- 
tazatiohof  gate,  etc.,  V.  Erast,  etc.,  3  Bush,  648,  that  a  portion  of 
■^***°^'*-  a  i-ailroad  in  a  county  was  not  a  part  of  the  county 
property  as  to  county  taxation ;  but  was  an  entirety,  and  liable  in 
Its  consolidated  character  for  State  revenue  only. 

This  case  was  followed  by  that  of  the  L.  &  N.  R.  Co.  v.  Warren 
Co.  Ct.,  supra,  to  the  same  effect ;  and  this  remained  the  law  of 
the  State  as  declared  by  its  highest  judicial  tribunal  during  all  the 
years  covered  by  the  tax  claim  of  the  appellant. 

The  legislature,  knowing  that  no  statute  existed,  expressly  de- 
claring that  all  property  should  be  liable  for  county  taxation  save 
that  specifically  exempted,  and  recognizing  the  law  to  be  as  an- 
nounced by  its  court  of  dernier  ressort,  on  March  17,  1876,  passed 
an  act  providing  that  all  the  property  in  a  county  not  specifically 
exempted  by  law  should  be  liable  for  any  county  ad  valorem  tax ; 
and  tnat  all  the  property  of  any  railroad  companv,  and  that  of 
various  other  kinds  of  corporations  therein  namedf,  should  be  as- 
sessed for  such  purpose. 

It  may,  therefore,  be  said  that  the  non-assessment  of  the  appellee, 
during  the  years  for  which  taxes  are  now  claimed,  was  recognized 
NoifAssissiiKiiT  as  proper  by  both  judicial  decision  and  legislative  ac- 

—Judicial  ..    ^      Vrii  •   *'  .    **  *      j    x   "i      P 

McoowTioN.  tion.  Ihis  court  as  now  organized  fails  to  recognize 
any  sufficient  reason  why  that  portion  of  ai*ailroad  within  a  county 
should  not  have  been  held  liable  for  county  taxiprior  to  the  legis- 
lative declaration  in  the  act  of  1876.  It  shared  in  the  protection 
and  advantages  afforded  by  the  local  government.  Its  liability  for 
its  proper  proportion  of  the  expense  incident  thereto  would  not  at 
most  necessarily  have  impeded  its  proper  use  by  either  the  owner 
or  the  public ;  and  the  fundamental  rule  of  at  least  approximate 
equality  of  taxation,  it  seems  to  us.  should  have  been  applied  to  it. 
Tne  law,  however,  as  then  declared  and  recognized,  was  otherwise. 
The  acts  of  the  legislature  relating  to  Franklin  county  of  January 
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9, 1868,  and  March  16, 1869  (Acts  1867-8,  vol.  1,  p.  179,  and  1869, 
vol.  2,  p.  552),  did  not  alter  it  as  to  this  particular  county,  because 
the  taxation  thereby  authorized  was  upon  all  ^^  the  taxable  prop- 
erty" of  the  county ;  and  it  must  be  considei-ed  that  the  legislature 
had  in  view  only  such  property  as  was  then  taxable  under  the  then 
law  as  declared  by  this  court.  The  appellee  did  all  that  was  then 
required  of  it  as  to  listing  its  property  or  paying  its  taxes.  No 
demand  was  made  of  it  to  do  more ;  or  for  the  tax  now  claimed, 
for  a  period  ranging  from  eight  to  fifteen  years  from  the  time 
when  it  accrued. 

It  is  true  that  there  is  no  limitation  against  a  tax  assessment ;  and 
it  creates  the  lien ;  but  the  age  of  this  claim,  aside  from  any  other 
fact,  does  not  call  the  court  to  great  activity. 

It  may  be  said,  however,  that  the  necessities  of  government  re- 
quire that "  back  taxes"  may  be  collected  even  by  a  sale  of  property 
in  the  hands  of  a  bona-Jide  purchaser ;  that  in  this  instance  no  right 
has  been  acquired  or  changed  under  the  law  as  then  bcgotsrt 
understood  and  declared ;  that  the  company  has  merely 
failed  to  pay  its  taxes,  that  it  is  a  mere  casvs  omisstis  upon  its 
part ;  and  that  it  is  illogical  to  say  that  because  one  did  not  dis- 
charge a  duty  because  the  law  was  then  misinterpreted,  therefore 
he  shall  not  be  compelled  to  do  so  now. 

From  1868  to  1875  inclusive,  it  was,  however,  the  law,  as  declared 
by  this  court,  that  the  road  of  the  appellee  was  not  taxable  for 
couy  ty  purposes.  There  was  no  express  statutory  provision  to  the 
contrary. 

Eights  were  acquired  and  duties  performed  in  accordance  with 
the  then  law  as  announced  and  understood ;  and  in  the  absence  of 
an  express  statute  to  the  contrary  the  then  construction  of  the  law 
must  yet  be  held  to  be  the  law  governing  the  acquisition  of  rights 
or  the  performance  of  duties  of  that  period. 

It  is  well  settled  that  if  a  contract  be  valid  under  the  law  as  pre- 
viously expounded  by  the  courts,  and  as  understood  at  the  time, 
no  subsequent  judicial  action  will  render  it  invalid.  Parties  have 
the  right  to  and  do  contract  with  a  view  to  the  then  law  as  de- 
clared.    Olcott  V.  The  Supervisors,  16  Wall.  678. 

It  is  equally  just  that  the  same  rule  should  apply  as  to  duties 
required  of  them,  such  as  the  listing  of  their  property  for,  or  the 
payment  of,  taxation.  Otherwise  they  would  not  know  when  or 
how  to  act  safely  as  to  investment ;  and  it  would  introduce  much 
uncertainty  and  mischief  into  the  business  of  the  country.  If  they 
comply  fully  with  the  existing  law,  whether  it  be  in  the  form  of 
positive  legislative  enactment  or  judicial  interpretation,  no  more 
should  be  required  of  them. 

Judgment  affirmed. 
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V. 

State. 

(Advance  Cku$,  Fete  Eampehire,    Mareh  12,  1880.) 

Under  the  laws  of  New  Hampshire  a  railroad  corporation  is  entitled  to 
interest  on  the  sum  abated  from  a  tax  assessed  against  it,  payment  of  which 
it  made  under  protest. 

Appeal  from  the  assessment  of  the  plaintiffs'  tax  of  1884.  Facts 
agreed : 

The  board  of  equalization  valned  the  plaintiffs'  road  in  this  State 
at  $2,000,000,  and  the  tax  which  was  assessed  thereon  the  plaintiffs 
paid,  under  protest,  October  30,  1884.  This  appeal  was  at  once 
taken,  on  which  the  valuation  was  reduced  $200,000,  and  an  order 
was  made  reducing  the  tax  $2473.40,  which  was  certified  to  the 
State  treasurer,  who  gave  credit  for  that  sum  on  the  plaintiffs'  tax 
due  October  30, 1885.  The  plaintifb  claim  one  years  interest  on 
the  reduction. 

Albin  (&  Martin  for  plaintiffs. 

The  Attorney- Oener(U  for  the  State. 

BmoHAM,  J. — ^The  plaintiffs  were  required  by  law  "  to  pay  an 
annual  tax  as  near  as  may  be  in  proportion  to  the  taxation  ot  other 
property  in  all  the  cities  and  towns  in  the  State."  Laws  1881,  c. 
53,  §  1.  It  has  been  adjudged  that  the  plaintiffs  were  wrongfully 
required  to  pay  the  sum  of  $2473.40  more  than  their  legal  annual 
tax  for  1884,  and  paid  the  same  to  the  State,  under  protest,  Octo- 
ber 30, 1884.  The  plaintiffs  claim  that  they  were  entitled,  not  only 
to  the  sum  wrongfully  taken,  but  to  interest  on  the  same  to  the 
time  it  was  applied  to  their  nse.  They  coald  not  be  taxed  for  a 
greater  sum  than  their  proportional  and  equal  share  with  the  other 
roperty  in  the  State,  ascertained  as  nearly  as  it  reasonably  could 
e.  Eailroad  v.  State,  60  N.  H.  87.  This,  however,  has  been 
done,  and  the  taking  and  detention  of  the  principal  sum  were  the  act 
of  the  defendant,  and  not  the  fault  of  the  plaintiffs. 

In  actions  of  tort  the  ordinary  rule  of  damages  is  the  value  of 
the  property  taken,  with  interest.  Felton  v.  Fuller,  86  N.  H.  226 ; 
Adams  v.  Elodgett,  47  N.  H.  219;  Thompson  v.  Bailroad,  68  N. 
H.  624 ;  Parrott  v.  Ice  Co.,  46  N.  T.  361,  869 ;  Schwerin  v.  Mc- 
Kie,  51  N.  T.  180,  187. 

A  party  aggrieved  at  the  decision  of  the  board  of  equalization 
may  apply  by  petition,  within  one  year,  "  to  the  Supreme  Court  at 
its  law  term,  which  shall  give  such  notice  to  the  parties^  and  such 
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hearing,  and  make  snch  orders  iu  the  same,  as  justice  may  require." 
Gen.  Laws,  c.  61,  §  9.  The  statute  gives  the  court,  in  this  pro- 
ceeding, power  to  determine  the  question  now  raised. 

Laws  1881,  c.  53,  §  1,  provides  that  "  the  collection  of  any  tax 
assessed  against  any  railroad  corporation  shall  be  made,  and  the 
amount  thereof  distributed,  as  by  law  directed,  notwithstanding 
any  application  of  any  such  corporation  for  an  abatement  of  the 
same ;  and  if,  upon  such  application,  judgment  shall  be  rendered 
for  any  reduction  of  such  tax,  the  State  treasurer  shall  credit  and 
allow  the  same  upon  the  tax  a^inst  said  railroad  corporation  col- 
lectable next  subsequent  to  such  judgment."  This  section  of  the 
statute  is  to  be  constnied  in  connection  with  the  authority  given 
the  court  in  section  9,  c.  61,  Gen.  Laws,  in  which  the  court  is  to 
make  such  orders  as  justice  may  require. 

It  is  not  just  that  a  taxpayer  should  be  compelled  to  bear  more 
than  his  share  of  the  public  expense.  He  would  bear  more  than 
his  share  if  he  lost,  and  the  public  gained,  a  yeai*'s  use  of  an  excess 
by  him  paid.  It  could  not  have  been  the  intention  to  impose  an 
unjust  loss  of  a  year's  interest.  Justice  requires  that  there  should 
be  an  equitable  adjustment  of  that  loss.  In  actions  at  common  law, 
involving  like  questions,  interest  would  be  allowed  as  part  of  the 
damages,  and  we  think  it  should  be  in  this  case. 

The  clerk  will  cast  the  interest  on  the  excessive  payment  in  the 
plaintiffs'  tax  of  1884,  from  the  date  of  its  payment  to  October  30, 
1885,  and  certify  the  same  to  the  State  treasurer. 

Case  discharged. 

All  concurred. 


School  Taxes — Missouri  Statutes.— School  taxes,  under  sec.  6880  Mo.  R. 
8.,  cannot  be  levied  on  railroad  property  for  building  bouses  or  for  paying 
part  indebtedness.  8ucb  levy  can  be  made  only  for  school  purposes  proper. 
The  State  ex  reL  Brown,  Collector,  o.  The  W.,  St.  L.  &  P.  R.  Co.,  88  Mo. 
896. 
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V 
MOBIN. 

(Advance  Oase,  Texae.    Mayj  1886.) 

The  services  of  a  minor  during  minority  belong  to  the  parent,  and  when  a 
minor  is  injured  so  that  his  ability  to  labor  is  decreased,  the  parent  alone 
can  recover  damages  for  this  decreased  ability  of  the  minor  to  labor  during 
minority. 

Twenty  thousand  dollars  held  to  be  excessive  damages. 


COMCKRMINO 
MKA8T7RB    OW 
DAMAQBS. 


£140  TSZAS  AND  PACITIO  B*  CO.  V.  HOBIN. 

Appeal  from  Tarrant  Coiintj.  Tried  before  Hon.  A.  J.  Hood, 
District  Judge. 

Statton,  J. — ^This  action  was  brought  by  appellee,  a  minor, 
Facts.  through  a  next  friend,  to  recover  damages  claimed  to 

be  the  result  of  injuries  to  his  person  received  through  the  negli- 
gence of  employees  of  the  defendant  in  the  management  of  a  train 
on  the  appellants  railway.  The  child  at  the  time  of  the  injury 
was  about  30  months  of  age,  and  the  trial  resulted  in  a  judgment 
in  its  favor  for  $20,000. 

There  are  but  two  matters  assigned  as  error  which  it  will  be 
necessary  to  consider :  First,  it  is  assigned  as  error  that  the  court 
AMianaaiT  of  erred  in  overruling  the  motion  for  a  new  trial  based  on 
BRBOBa.  |.]j^  ground  that  the  verdict  and  judgment  were  exces- 

sive. Second,  that  the  court  erred  in  instructing  the  jury  that 
in  estimating  damages  they  might  take  into  consideration  any  re- 
duction of  the  power  and  capacity  of  the  appellee  to  earn  money. 

The  charge  given  was  as  follows :  "  In  the  event  you  find  dam- 
iMSTRucnoH  Ages  for  the  plaintiff,  in  estimating  the  same  you  will 
take  into  consideration  the  proof,  if  any  there  is,  show- 
ing the  physical  condition  of  the  plaintiff  at  and  since 
the  alleged  injuries ;  the  probable  effect  of  the  injuries  in  the  future 
upon  his  health  and  upon  the  use  of  his  limbs,  and  generally  any 
reduction  of  his  power  and  capacity  to  earn  money  and  pui*sue  the 
course  of  life  he  might,  but  for  the  injuries ;  but  damages  in  this 
cause,  if  any,  can  in  no  event  extend  beyond  a  fair  and  reasonable 
compensation  for  the  injuries,  and  you  cannot,  under  the  plead- 
ings and  evidence,  award  exemplary  damages ;  that  is,  damages  by 
way  of  punishment." 

This  charge  was  erroneous  in  that  it  permitted  the  jury  to  con- 
CHAROB  HELD  sidcr,  lu  cstimatiug  damages,  the  diminished  capacity 
abilSt^tobabm  of  the  appellee  to  earn  money  during  the  time  inter- 
MOMET.  vening  the  injury  and  his  arrivial  at  majority.     The 

services  of  the  appellee  .during  his  minority  belonged  to  his  parent, 
who,  as  next  friend,  represents  him  in  this  case ;  and  a  diminution 
in  his  capacity  to  earn  money  during  that  period  gave  cause  of 
action  to  the  parent,  but  not  to  the  minor,  unless  it  was  shown 
that  the  child  nad  been  emancipated  by  the  parent.  R.  B.  v.  Mil- 
ler, 51  Texas,  275;  Sawyer  v.  Saner,  10  Kansas,  519. 

It  is  urged,  however,  that  the  prosecution  of  this  action  by  the 
reuvqutshhsnt  father,  as  next  friend  of  the  appellee,  should  be  held 
aIl  ^clau  on  to  be  a  relinquishment  by  the  parent  of  all  claim 
MINOR'S*  ml  which  he  might  otherwise  assert  in  his  own  behalf  on 
TO  LABOfc  ^^"^  account  of  the  diminished  capacity  of  the  appellee  to 
labor  during  his  minority.  There  is  nothing  in  the  pleadings  to 
indicate  any  such  intention  on  the  part  of  the  parent ;  while,  on  the 
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contrary,  the  motion  for  the  new  trial  shows  that  the  next  friend, 
as  parent  of  the  appellee,  on  account  of  the  damages  done  to  him 
by  the  injury  of  the  appellee,  had  recovered  a  judgment  for  $7950. 

The  charge  of  the  court  in  the  cause  in  whicu  that  judgment  was 
recovered  informed  the  jury  that,  in  connection  with  ihbtructiom 
other  grounds  for  damages,  the  parent  was  entitled  to  SmSS^rioht 
"just  and  proper  compensation  for  such  services  of  the  Sok  k»*mbI 
child,  if  any,  as  he,  plaintiff,  will  probably  be  deprived  ^^  °'  ^^"^' 
of  by  reason  of  the  child's  inability  to  labor  for  him  and  do  his 
bidding  before  it  reaches  the  age  of  21  years." 

In  Abies  v,  Bransiield,  19  Kansas,  16,  it  was  held  that  when  a 
mother,  the  surviving  parent,  commenced  and  prosecuted  to  judg- 
ment, in  her  son's  name,  and  as  his  next  friend,  an  action  for  in- 
juries to  his  person,  the  judgment  would  not  be  revei^sed  though 
it  was  shown  that  the  mother  had  never  relinquished  to  her  son 
her  right  to  his  services  otherwise  than  by  commencing  and  pros- 
ecuting the  action.  The  grounds  for  damages  which  ai*e  set  out  in 
the  petition  in  that  case  were,  however,  except  as  to  money  ex- 
penaed  by  the  son,  such  as  would  ordinarily  give  cause  of  action 
to  the  parent  alone,  for  loss  of  services  of  the  child  during  minor- 
ity. The  court,  in  that  case,  evidently  held  that  the  assertion  by 
the  parent,  as  next  friend,  as  ground  for  damages  in  favor  of  her 
son,  of  such  matters  as  would  ordinarily  give  cause  of  action  only 
to  the  parent,  operated  to  transfer  to  the  minor  the  right  of 
the  parent. 

No  such  cause  of  action  as  would  ordinarily  inure  to  the  parent 
alone  for  an  injury  done  to  a  minor  child  is  set  up  in  the  petition 
in  this  case.  On  the  contrary,  the  grounds  for  damage 
alleged  are  such  as  the  minor  would  be  entitled  to  re-  aBoSnBB 
cover  upon,  and  the  ground  which  the  charge  informed 
the  jury  they  might  consider  was  not  made  by  the  petition  one 
of  the  pounds  upon  which  damages  were  sought. 

The  judgment  seems  to  us  excessive,  and  tne  verdict  on  which 
it  is  based  may  have  resulted  from  the  fact  that  the  jury  did  take 
into  estimation,  as  they  were  authorized  to  do  under  the  charge  to 
which  we  have  referred,  matters  which  could  not  properly  be  con- 
sidered by  them  in  this  case. 

It  is  urged  that  a  charge  such  as  was  given  in  this  case  was  ap- 
proved by  this  court  in  the  case  of  Bailroad  v.  O'Donnell,  58  Texas, 
42,  and  it  is  true  that  such  a  charge  was  given  in  that  case.  From 
the  argument  of  counsel  which  is  published  with  the  opinion,  it 
would  be  inferred  that  the  giving  of  such  a  charge  was  assigned 
as  error;  but  this  was  not  the  case.  However,  the  point  presented 
in  this  case  was  not  before  this  court,  or  considered  by  it,  in  dispos- 
ing of  that  case. 

xhe  fifth  paragrapli  of  the  fourth  assignment  of  errors,  in  that 
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case,  was  as  follows :  ^^  The  coart  erred  in  refusing  a  new  trial  be> 
ExcBsuvB  yn^  cause  the  verdict  was  excessive  in  amount,  there  beinip 

DicT— Special  ^     i?  •  i  j  ^     ^  i_   11® 

DAMAOB.  no  proof  of  any  special  damages,  no  proof  of  probable 

earnings  or  how  much  the  injuiy  would  prevent  the  earning  of 
money,  the  probable  duration  of  plaintifirs  life,  and  no  basis  in 
proof  for  any  calculation  of  damages ;  and  then,  in  connection  with 
the  want  of  testimony  showing  negligence  of  defendant,  and  also 
in  view  of  the  obvious  duty  of  the  parent  and  those  in  custody  to 
protect  the  child  from  danger,  all  go  to  show  the  verdict  was  the 
result  of  passion  and  prejudice." 

It  was  to  this  assignment  only  to  which  the  latter  part  of  the 
opinion  referred.  It  will  thus  be  seen  that  the  assignment  of 
error  which  was  considered  in  the  case  referred  to,  in  the  last  part 
of  the  opinion,  went  to  the  sufficiency  of  the  evidence  to  sustain 
the  verdict,  and  not  to  the  incorrectness  of  any  charge  given  in  the 
case  through  which  the  jury  might  have  been  led  to  consider,  in 
estimating  the  damages,  things  which  they  ought  not  to  have  con- 
sidered. There  is  a  general  statement  in  the  opinion  that  the 
matters  to  which  the  cnarge  of  the  court  invited  the  attention  of 
the  jury  in  estimating  the  amount  of  damages  were  proper  for 
their  consideration,  and  this  was  true  to  a  certain  extent ;  for  the 
disability  of  the  child,  as  in  this  case,  was  one  which  would  neces- 
sarily affect  its  ability  to  labor  through  life,  and  for  that  period 
after  majority  was  matter  proper  to  be  taken  into  the  estimate ; 
but  had  the  assignment  of  error  made  in  this  case  been  made  in 
that,  the  expression  now  relied  upon  to  justify  the  charge  given 
in  this  case,  in  considering  such  an  assignment,  would  never  nave 
been  used ;  for  such  a  rale  in  an  action  brought  by  a  minor  for 
injuries  affecting  its  capacity  to  labor  had  then  been  denied  by 
this  court,  as  is  it,  so  far  as  we  know,  in  all  courts  in  which  the 
refation  of  parent  and  child  is  regulated  by  the  common  law. 

The  other  assignments  of  error  are  unimportant,  or  raise  ques^ 
tions  which  have  been  passed  upon  by  this  court  in  other  cases, 
and  therefore  need  not  now  be  considered. 

For  the  error  of  the  court  below  in  giving  the  charge  we  have 
considered,  and  for  its  ruling  in  refusing  a  new  trial,  its  judgment 
must  be  reversed  and  the  cause  remanded. 

BoBESTsoN,  J.,  did  not  sit  in  this  cause. 

Beversed  and  remanded. 

Injury  to  Minor — Action  by  Parent  for — Measure  of  Damac^et— Exeetsive 
Verdict. — The  value  of  the  seryices  of  the  child  during  its  minority,  less  the 
expenses  of  feeding  and  clothing  it,  is  the  true  measure  of  damages  in  actions 
for  injuries  to  minors  resulting  in  death,  but  no  such  measure  of  damages 
can  be  applied  in  cases  where  the  injury  has  not  resulted  in  the  minor^s 
death.  The  erpenses  of  feeding  and  clothinff  the  minor  during  its  minority 
devolve  upon  the  parent,  and  are  in  no  way  diminished  by  the  fact  that  the 
minor  becomes  a  cripple  fh)m  the  iojuiy.  The  eijpecae  in  such  case  may  be 
greatly  increased. 
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The  fact  that  a  minor  not  emancipated  by  its  father  had  improperly 
lecovered  a  judgment  in  its  own  fa^or  in  an  action  for  injuries  received  is  no 
bar  to  a  suit  by  the  father  to  recorer  for  the  reduced  capacity  of  the  child 
to  earn  money  during  its  minority.  If  an  improper  judgment  has  been  ren- 
dered in  another  case,  that  is  no  reason  why  a  correct  judgment  in  a  subse- 
quent case  should  be  reversed. 

Where  the  damages  awarded  by  the  jury  are  in  excess  of  the  plaintiffs 
own  estimate  of  damages  sustained  by  him  on  the  grounds  submitted  to  the 
jury,  and  where  his  own  evidence  does  not  show  damages  equal  to  those 
alleged,  a  new  trial  should  be  granted  on  the  ground  that  the  damages  are 
excessive.  Texas,  etc.,  R.  Co.  v,  Morin  (Texas,  May,  1886),  6  Tex.  Law 
Rev.  273. 

Street  Railway — Contributory  Negligence  of  Parent  and  Child. — A  child 
under  two  years  of  age  escaped,  almost  under  the  eye  of  the  mother,  after 
she  had  taken  all  precautions  reasonably  possible  for  a  person  in  her  circum- 
stances and  state  of  life,  on  the  track  of  a  street  railway  and  was  killed  by  a 
passing  car.  The  driver  of  the  car  saw  the  child  playing  in  the  street  within 
six  feet  of  the  track,  and  kept  up  a  fast  trot  until  he  was  within  seven  feet  of 
the  child.  Held,  that  whether  the  driver  was  guilty  of  contributory  neg- 
ligence was  a  question  for  the  jury.  Ssldj  also,  that  a  child  under  two  years 
of  age  is,  by  its  own  acts,  incapable  of  contributory  negligence.  Farris  v, 
Cass  Ave.,  etc.,  R.  Go.  80  Mo.  825;  citing  Frick  v,  St.  Louis,  etc.,  R.  Co.,  75 
Mo.  542;  s.  c,  10  Am.  <&  £ng.  R.  R.  Cas.  780. 

Injury  to  Child  owing  to  Failure  to  fence  Track — Duty  of  Company  to 
protect  from  Injury  on  Premises  of  Others. — The  plaintiff,  a  child  about 
four  years  old,  living  on  line  of  a  railroad,  strayed  across  the  tracks  in  front 
of  his  house  to  the  opposite  side,  where  there  was  no  fence,  although  it  was 
defendant's  duty  to  maintain  one  there ;  thence  into  land  adjoining,  where 
he  fell  into  a  ditch  of  water,  receiving  injury.  Eifldy  the  injury  was  not  the 
result  of  any  breach  of  duty  the  company  owed  the  plaintiff.  The  duty  of 
the  company  is  to  keep  people  from  danger  on  its  own  premises,  and  not 
from  danger  on  the  premises  of  others.  Morrisey  v.  Providence,  etc.,  R.  Co. 
(R.  L,  Feb.,  1886)  3  Atlantic  Reptr.  10;  citing  Smith  v,  Tripp,  18  R.  L  152; 
O'Doonell  v.  Providence,  etc.,  R.  Co,  6  R.  I.  211. 

Turn-table — Liability  for  Injury  of  Child  while  playing  on. — ^It  is  negligence 
for  a  railway  company  to  leave  a  turn-table  or  other  like  machinery  upon  its 
own  property,  likely  to  attract  children  for  purposes  of  amusement,  so  un- 
secured tnat  children  may  put  it  in  motion;  and  if  a  child  is  injured  thereby 
the  railway  company  will  be  liable.  Gulf,  C,  &  S.  F.  R.  Co.  9.  Styron 
(Texas,  June  11,  1886)  1  S.  W.  Reptr.  161. 

Injury  to  Child^^ontributory  Negligence— When  Company's  Liability  is 
not  affected  by. — Where  the  engineer  of  a  railway  train  running  through 
the  country  observes  children  on  or  near  the  track,  it  becomes  his  duty  to 
use  the  same  care  and  precaution  as  when  running  through  a  city.  In  such 
case  he  cannot  act  upon  the  presumption  the  track  is  clear  without  being 
responsible  for  the  consequences. 

A  railroad  is  liable  where  its  engineer,  who  has  received  warning  which 
gave  notice  of  danger  ahead  and  demanded  the  checking  or  stopping  of  the 
train,  disregards  such  warnings  and  runs  over  and  kills  a  child  on  the  track, 
when,  by  regarding  the  warnings,  he  could  have  checked  the  train  and 
averted  the  accident.  And  this  is  the  case,  although  the  parents  of  the 
child  were  negligent  in  permitting  it  to  be  on  the  track. 

If  one  be  injured  by  a  train  of  cars  running  against  or  over  him,  through  the 
negligence  of  those  in  charge  of  the  train,  the  company  is  liable,  unless  the 
injured  party  was  guilty  of  negligence  contributing  directly  to  the  result. 
But,  even  if  the  party  injured  was  guilty  of  contributory  negligence,  vet,  if 
the  persons  operating  the  train,  after  discovering  his  danger,  could,  by  the 
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exercise  of  reasonable  care,  have  avoided  injuring  hinif  the  company  is  an- 
swerable. Harlan  «.  Railroad,  64  Mo.  480;  a.  c,  65  Mo.  23;  Maher  «.  Rail* 
road,  64  Mo.  267;  Hicks  «.  Railroad,  64  Mo.  480;  Isabel  v.  Railroad,  60  Mo. 
480.  In  Harlan  v.  Railroad,  64  Mo.,  and  Eelley  «.  Railroad,  75  Mo.  140, 
and  Maher  «.  Railroad,  64  Mo.  267,  it  was  also  hiild  that  where  the  injured 
party  was  guilty  of  contributory  negligence  the  company  was  not  onl^r  liable 
if,  after 'discovering  his  danger,  it  failed  to  use  reasonable  precautions  to 
avoid  injuring  him,  bnt  that  it  was  also  liable  if  its  failure  to  discover  his 
danger  was  in  consequence  of  *'the  recklessness  or  carelessness  of  its  em- 

Sloyees  when  the  exercise  of  ordinary  care    would  have    discovered  the 
anger.^^    Harlan  v.  Railroad,  9upra. 

In  Hicks  «.  Railroad,  tupra^  the  language  is  ''if  guilty  of  negligence  before, 
which  created  the  impossibility'*  of  discovering  the  danger  to  which  the 
injured  party  was  exposed.  A  similar  expression  occurs  in  the  case  of  Isbell 
V,  Railroad,  27  Conn.  408.  The  language  employed  in  these  cases  requires  some 
qualification  or  explanation.  The  negligence  which  prevents  the  employees 
from  discovering  the  danger,  that  makes  the  company  liable,  is  not  neg- 
ligence remotely  antecedent  to  the  infliction  of  the  injury,  but  negligence 
occurring  at  or  about  the  time  of  and  immediately  connected  with  the  dis- 
aster, under  a  state  of  facts  equivalent  in  law  to  notice  of  the  danger  to 
which  one  is  exposed.     Donahoe  «.  Wabash,  8t.L.,  &  P.  R.  Co.,  88  Mo.  543. 

Injury  to  Parent  white  attempting  to  Rescue  Child — Contributory  Neg- 
ligence.— Where  a  mother  is  injured  while  attempting  to  rescue  her  infant 
child  from  the  danger  of  an  approaching  railroad  train,  the  railroad  is  liable 
if  it  was  guilty  of  negligence  with  respect  to  the  child  before  the  mother 
attempted  the  rescue,  or,  with  respect  to  the  mother  or  child,  after  the  at- 
tempt to  save  the  child  began;  and  this  is  the  case  although  the  parents  of 
the  child  may  have  been  guilty  of  contributory  negligence  in  permitting  it 
to  go  on  the  track.     Donahoe  v.  Wabash,  St.  L.  &  P.  R.  Co.,  88  Mo.  560. 

Measure  of  Damages  for  Death  or  Injury  to  Child. — See  Houston,  etc.,  R. 
Go.  V.  Baker,  11  Am.  <&  Eng.  R.  R.  Cas.  667;  Gulf,  etc.,  R.  Co.  «.  Levey,  12 
lb.  90;  Nehrbas  «.  Central  Pac.  R.  Co.  14  lb.  670;  Burlington,  etc.,  R.  Co. 
V.  Coates,  Adm'r,  15  lb.  265;  Nashville,  etc.,  R.  Co.  e.  Smith,  15  lb.  469; 
Chicago,  etc.,  R.  Co.  e.  Pound,  15  lb.  510;  Kansas  City,  etc.,  R.  Co.  v. 
Flyun,  18  lb.  28;  No.  Chicago  Rolling  Mill  Co.  f>.  Morrisey,  18  lb.  47; 
Hoppe  V.  Chicago,  etc.,  R.  Co.,  19  lb.  74;  Market  St.  R.  Co.  v,  McEeever, 
19  lb.  128;  Scheffler  «.  Minneapolis,  etc.,  R.  Co.,  19  lb.  178;  Little  Rock, 
etc.,  R  Co.  e.  Barker,  19  lb.  195;  No.  Penn.  &  Oo.v.Extkf  1  lb. 45;  Nag^ 
e.  Mo.  Pac.  &  Co.,  10  lb.  702. 
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Bine 

V. 

CmoAGo  AND  Alton  R.  Oo. 

(Advance  Case,  MisBcntri,    December  14,  1885.) 

In  an  action  against  a  railroad  company  for  negligently  causing  the  death 
of  a  person,  where  the  deceased  was  not  killed  at  any  crossing,  and  saw  the 
engine  coming,  it  is  a  matter  of  no  consequence  that  the  bell  was  not  rung. 

That  deceased  was  a  trespasser  on  the  track  of  the  railroad  did  not  re- 
lieve the  railroad  company  from  all  care  towards  him. 

If  those  in  charge  of  the  engine  saw  deceased  in  an  exposed  and  danger- 
ous position  before  the  injury  in  time  to  have  avoided  it  by  reasonable  care, 
they  were  bound  to  do  so. 

Where  the  bill  of  exceptions  contains  the  entry  that,  on  motion  of  defend- 
ant and  by  consent  of  plaintiff,  leave  is  given  by  the  court  to  file  exceptions, 
the  consent  of  the  court  and  the  parties  thereto  is  sufficiently  expressed. 

Affbal  from  Lafayette  County.    Eeversed.    Action  against  a 
railroad  company  for  negligently  caufiing  death  of  a  person. 
The  facts  are  stated  in  the  opmion. 
*r.  D.  Shewalter  for  respondent. 
MacFa/rlcme  <&  Trvmble  for  appellant. 

Black,  J. — The  plaintiff  sued  for  damages  because  of  the  death 
of  her  unmarried  son,  nineteen  years  of  age.  The  petition  states 
that  defendant's  servants  nee^ligently  ran  an  enfi:ine  and  tender 
over  him.    The  answer  is  tha^  whilst  the  engine  and  f^ 

tender  were  being  backed  on  and  along  the  track,  deceased  negli- 
gently walked  on  the  track  and  in  front  of  the  tender,  because  of 
which  he  was  run  over.  The  reply  states  that,  notwithstanding 
deceased  was  on  the  track,  the  servants  of  the  defendant  coulo^ 
and  in  fact  did,  see  him  in  ample  time  to  have  stopped  the  engine, 
but  failed  to  do  so. 

Plaintiff  resided  at  Blackburn,  a  station  on  the  road,  where  she 
kept  a  hotel.  She  was  accustomed  to  prepare  lunch  for  the  train 
men.  The  deceased  was  in  the  habit  of  going  to  Corder,  another 
station  west  of  Blackburn,  two  or  three  times  a  week  to  get  meat 
for  his  mother's  table.  He  would  go  on  one  freight  train  and  re- 
turn on  another,  and  had  become  well  acquainted  with  the  train 
men.  He  often  assisted  them  in  loading  and  unloading  freight, 
would  set  brakes,  throw  switches,  and  the  evidence  shows  that  he 
sometimes  rode  on  the  engine.  On  the  occasion  in  question  he 
rode  on  the  freight  train  from  Blackburn  to  Corder  as  usual.  The 
road  at  the  latter  place  runs  east  and  west.  The  depot  is  on 
the  north  side  of  the  track.  South  of  the  depot,  besides 
25  A.  &  E.  B.  Cas.-^ 
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the  main  track,  are  two  side  tracks;  on  the  outside  one,  and 
nearly  opposite  the  depot,  is  sitaated  the  freight  warehouse.  La 
Fayette  Street  is  400  or  500  feet  west  of  the  depot,  crosses  the 
railroad  at  right  angles,  and  the  open  depot  grounds  appear  to  ex- 
tend up  to  that  strSst  Two  switches  and  their  targets  are  located 
between  this  street  and  the  depot, — the  first  sixty  or  seventy  feet 
east  of  the  street,  and  the  second  on  the  fii*8t  side  track,  sixty  or 
seventy  feet  still  further  east ;  from  these  switches  the  side  tracks 
extend  eastward  beyond  the  depot  and  warehouse.  The  train  in 
question  stopped  at  the  depot,  and  the  evidence  tends  to  show 
that  young  Kine  assisted  in  unloading  some  freight ;  also  that  he 
heara  the  station  agent  inform  the  conductor  that  there  was  some 
machinery  to  be  loaded  at  the  warehouse ;  but  this  is  controverted 
by  other  evidence.  At  all  events,  three  cars  with  the  engine  were 
cut  loose  from  the  train,  pulled  west  and  then  run  on  me  outer 
side  track  to  the  warehouse.  While  the  machinery  was  being 
loaded  into  these  cars  the  deceased  went  to  a  hotel  on  the  street 
before  named,  and  150  feet  north  of  the  main  track,  on  his  errand. 
In  the  mean  time  the  engineer  and  fireman  ran  the  engine  and  ten- 
der a  quarter  of  a  mile  west  to  a  coal-shaft  and  took  on  coal.  Rine 
left  the  hotel,  passed  along  the  street  to  the  track,  and  thence  along 
the  same  towards  the  depot.  At  the  same  time  the  engine  and  tender 
backed  in  from  the  coal-shaft  at  the  rate  of  eight  or  ten  miles  an 
hour.  Between  the  first  and  second  switches  Bine  was  run  over 
by  the  tender  as  it  and  the  engine  passed  over  the  side  track  tow- 
ards the  warehouse.  The  witnesses  all  say  that  when  he  was  at, 
or  just  passed,  the  first  switch,  he  halted,  looked  towards  the  ap- 
proaching engine ;  some  say  he  stepped  oS  the  main  track  to  the 
side  track,  others  thought  he  left  the  track,  and  others  say  he  ap- 

E eared  to  have  stepped  across  the  switches.  When  he  thus  looked 
ack  the  engine  was  from  thirty  to  fifty  yards  off  and  he  only 
walked  ten  to  twenty  steps  along  the  side  track  with  his  back  tow- 
ards the  engine  until  struck.  The  engineer  was  on  the  right  side 
of  the  engine  at  his  proper  place.  The  fireman  was  on  the  tender 
arranging  the  coal  and  in  plain  view  of  Kine.  He  says  he  saw 
Bine  when  at  the  crossing ;  that  Bine  started  down  the  side  track 
between  the  switches ;  tliat  Bine  looked  at  the  engine  and  then 
stepped  off  on  the  edge  of  the  ties ;  that  when  Bine  stepped  oat 
of  tne  way  he  paid  no  more  attention  and  went  to  his  work.  The 
evidence  shows  that  the  engine  could  have  been  stopped  in  a  dis- 
tance ranging  from  ten  to  thirty  feet.  There  is  eviaence  that  the 
NoTracnsABT  hell  was,  and  that  it  was  not,  ringing,  but  we  do  not  re- 
TO  Bno  BBLi.  gj^j  ^]jg  j^g  ^  matter  of  any  consequence,  for  the  ad- 
mitted facts  are  that  Bine  saw  the  engine  coming,  and  he  was  not 
killed  at  any  crossing.  Whether  the  bell  was  rung  or  not  is  a 
matter  of  no  consequence.  Bell  v.  Bailroad  Co.,  72  Mo.  58. 
That  Bine  was  guilty  of  negligence  in  being  on  either  the  track 
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or  side  track  is  conceded.  So  far  as  tTie  trial  of  the  issues  in  this 
case  are  concerned  he  was  and  must  be  regarded  as  a  obuoatiokto 
trespasser.  R  S.  1879,  §  809.  Still,  all  this  did  not  ruM^^^ 
relieve  the  defendant  from  all  obligations  of  care  towards  him. 
The  third  defence,  which  only  set  up  that  deceased  was  not  con- 
nected with  or  employed  for  the  road,  and  was  killed  while  on  the 
track  at  a  place  where  the  statutes  declare  Ixim  to  be  a  trespasser, 
was  properly  stricken  out. 

If  the  facts  are  as  stated  by  the  fireman — i.e.y  that  deceased  was 
on  the  side  track  when  he  looked  back  and  saw  the  engine  and  he 
then  stepped  off — the  fireman  had  a  right  to  assume  BymsKCBor 
that  hejffot  out  of  the  way  and  would  stay  out  of  the  ra««^- 
wav.  The  court  fairly  instructed  on  this  theory  of  the  case;  and 
had  this  been  the  whole  .case  it  would  have  been  the  duty  of  the 
court  to  have  directed  a  verdict  for  the  defendant. 

Most  of  the  evidence  tends  to  show  that  when  Bine  looked 
back,  saw  the  engine  and  tender  coming,  and  was  seen  by  the  fire- 
man, he  stepped  from  the  main  to  the  side  track,  and  walked  on 
that,  doubtless  erroneously  assuming  that  the  engine  would  con- 
tinue on  the  main  track  to  the  depot.  It  may  be  inferred  from  the 
evidence  that  the  fireman  knew  the  switches  were  open  and  the 
engine  and  tender  were  going  to  the  warehouse  and  that  Rine  was 
in  a  dangerous  place.  Notwithstanding  the  deceased  was  guilty  of 
negligence — as  beyond  all  doubt  he  was — still,  if  those  _ 
m  charge  of  the  engine  and  tender  saw  him  m  an  ex-  »  charob  or 
posed  and  dangerous  position  in  time  to  have  avoided  ■***"*" 
the  injury,  then  they  were  bound  to  use  all  reasonable  efforts  con- 
sistent with  their  own  safety  and  that  of  the  engine  and  tender, 
to  avoid  the  injury,  Adams  v.  Railroad  Co.,  74  Mo.  554.  But 
under  the  circumstances  disclosed  in  this  case  many  authorities 
hold  that  the  liability  should  be  limited  to  negligence  and  want  of 
care  after  the  exposed  and  dangerous  position  of  the  injured  party 
comes  to  the  knowledge  of  those  servants  who  are  charged  witn 
the  want  of  care.  Yarnall  v.  Railroad  Co.,  75  Mo.  683 ;  Maher  v. 
Railroad  Co.,  64  Mo.  267 ;  Zimmerman  v.  Railroad  Co.,  71  Mo.  477. 

The  defendant  asked  the  court  to  give  the  following  instructions, 
omitting  the  words  in  italics : 

''Third.  Defendant  is  liable  in  this  case  only  if  its  servants 
failed  to  exercise  ordinary  care  to  prevent  the  injury, 
after  they  became  aware  of  the  danger  to  which  de-  a8ic«d^t"d»- 


ceased  was  exposed ;  or  after  they  migkt  ha/oe  hecome  SSP^oT^bw- 
awa/re  thereof  oy  the  exercise  of  ordmoAry  ca/re  ;  and  by  "^^  ^^'^^ 
ordinary  care  is  meant  such  care  as  would  be  ordinarily  used  by 
prudent  persons  performing  a  like  service,  under  similar  circum- 
fitances." 

The  court  modified  the  instruction  by  inserting  the  italicized 
words,  and  of  this  action  of  the  court  error  is  assigned. 


•  • 
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According  to  the  authorities  before  cited,  the  inetruction  should 
have  been  given  as  asked.  There  is  no  analogy  between  the  case 
at  bar,  as  respects  the  question  under  consideration,  and  those  cases 
where  the  servants  fail  to  observe  some  municipal  or  statutory  reg- 
ulation and  the  injury  is  attributed  in  whole  or  part  to  that,  or 
where  thqy  are  not  found  at  their  proper  places  when  passing  a 
public  crossing,  or  going  through  a  populous  city  or  district,  or  fail 
to  heed  due  warning  of  danger.  These  observations  are  sufficient 
to  distinguish  this  case  from  Frick  v.  Sailroad  Co.,  75  Mo.  595^ 
and  Kelley  v.  Railroad  Co.,  Id.  138. 

Here  the  fireman  and  engineer  were  at  their  proper  places,  were 
not  going  at  an  unlawful  rate  of  speed,  and  were  not  negligent  in 
j^gg^j^^^  J,  the  management  of  the  engine  and  tender,  unless  it  was 
TB^BCBASBD  af  tcr  ouc  of  them  saw  deceased  was  in  actual  danger. 
dimaS  '^pSu-  The  deceased  was  a  man  of  discretion ;  he  was  familiar 
with  the  operation  of  the  train  and  also  with  the  opera- 
tion of  switches,  over  one  of  which  he  had  just  passed.  All  tliis 
the  fireman  well  knew,  and  he  had  a  right,  under  the  circumstances, 
to  assume  that  the  deceased  would  use  ordinary  prudence,  at  least, 
for  his  own  protection.  Such  a  qualification  as  the  one  in  question 
will  be  proper  in  some  cases,  but  it  cannot  and  ought  not  to  be  ap- 
plied in  this  case.  The  defendant  ought  not  to  be  held  liable  by 
anything  short  of  proof  and  an  unqualified  finding  that  these  ser- 
vants negligently  tailed  to  exercise  reasonable  care  to  avoid  killing 
Kine,  when  and  after  they  actually  became  aware  that  he  was  in  an 
exposed  and  dangerous  position.  It  ought  also  to  appear  that  they 
then  had  the  time  and  the  opportunity  to  have  avoided  the  injury, 
and  could  have  done  so  by  the  use  of  reasonable  care  in  that  be- 
half. 

This  instruction  and  the  first  and  second  asked  bv  the  defend- 
ant, and  which  were  qualified  in  a  like  manner,  should  have  been 
^iven  as  they  were  asked,  and  those  given  for  the  plaintifi  should 
oe  made  to  conform  thereto. 

The  pleadings  virtually  admit,  and  all  the  evidence  shows,  that 
deceased  was  on  the  track  where  and  when  he  should  not  have 
been,  all  of  which  is  entirely  ignored  in  the  first  instruction.  Al- 
though we  may  be  able  to  see  from  the  whole  series  of  instructions 
that  such  an  instruction  worked  no  harm,  still  the  better  practice 
is  to  omit  such  instructions. 

The  bill  of  exceptions  shows  that  when  the  motion  in  arrest  and 
for  new  trial  were  overruled,  the  following  entry  was  made  :  "  On 
motion  of  said  defendant  and  by  consent  of  plaintiff  leave  is  given 
said  defendant  to  file  bill  of  exceptions  thirty  days  after  this  term,'' 
etc.  The  very  fact  that  the  court  made  the  order  sufficiently 
shows  its  consent  thereto,  and  the  consent  of  the  parties  to  the  suit- 
is  clearly  expressed,  for  one  asks  the  leave  and  the  other  grants  it. 
Nothing  more  ought  to  be  required.     In  so  far  as  Spencer  v: 
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Railroad  Oo.,  79  Mo.  600,  and  McCarty  v.  Ounningham,  75  Mo. 
379,  do  or  are  sopposed  to  annoance  a  different  rule,  they  are  here- 
after to  be  regarded  as  modified  by  what  is  here  said.  The  record 
shows  the  conrt  was  still  in  session  on  April  20, 1883.  The  bill 
of  exceptions  was  filed  on  the  17th  of  May  following,  and  it  is 
therefore  a  pai*t  of  the  record  of  the  case. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  new 
trial. 

All  concur. 

8hebwood,  J. — I  am  glad  to  see  that  the  heresy  in  relation  to 
bills  of  exceptions  has  at  length  been  gibbeted.  In  McCarty  v. 
Cunningham,  75  Mo.  279,  the  ruling  now  made  was  expressly 
urged  on  our  attention  and  a  motion  for  rehearing  was  filed,  but 
it  was  overruled.  I  dissented  in  that  case,  and  have  done  so  since, 
but  I  am  not  so  marked. 

I  was  never  able  to  see  how  any  entry  of  record  could  be  made 
without  the  consent  of  the  court  nrst  had  and  obtained. 

Such  consent  is  of  necessity  implied  by  the  fact  of  the  entry 
being  made.  The  entry  of  record  showing  consent  of  parties  to 
filing  the  bill  of  exceptions  in  vacation  is  all  that  is  requisite. 
West  V.  Fowler,  55  Mo.  300 ;  Ellis  v.  Andrews,  25  Mo.  327 ;  State 
V.  McOblenis,  21  Mo.  272 ;  West  v.  Fowler,  59  Mo.  40. 

Contributory  Negligence  on  Railroad  Track — Dangerous  Surroundings^ — 
The  plaintifE  entered  upon  a  railway 'track  under  circumstances  which  made  it 
obv^iouslyan  act  of  imminent  danger  on  account  of  the  rapid  approach  of  an 
engine  and  tender,  and  received  hurt  therefrom.  Eeld,  that  he  cannot,  on 
account  of  his  own  negligence,  recover  damages;  and  this  though  the  injury 
was  inflicted  in  an  incorporated  city  by  an  engine  running  backward  with 
tender  in  front,  without  ringing  the  bell  or  sounding  the  whistle,  and  at  a 
rate  of  speed  forbidden  by  the  ordinances  of  the  city.  Hoover  «.  Texas  & 
Pac.  R.  Co.,  61  Texas,  503. 

Contributory  Negligence — Acting  on  Presumption  that  Railroad  Trains 
will  be  operated  witli  Due  Care^ — A  boy  in  charge  of  a  horse  and  cart  was 
engaged  in  dumping  gravel  by  the  side  of  a  railroad  track  in  a  city.  The 
cart  was  so  situated  that  the  horse  was  standing  partly  on  the  railroad  track. 
An  engine  belonging  to  the  railroad  company,  which  was  engaged  in  shift- 
ing cars,  backed,  without  giving  any  whistle  or  other  signal,  toward  the 
horse.  The  boy  failed  to  observe  it,  and  in  consequence  the  horse  was  run 
over  and  injured.  In  an  action  by  the  owner  against  the  railroad  company 
to  recover  aamages,  h>eld,  that  the  boy  had  a  right  to  presume  that  the  per- 
sons in  charge  of  the  engine  would  give  a  signal,  or  would  stop  the  train  in 
time  to  prevent  injury,  and  that  hence  plaintiff  was  not  estopped  by  the 
boy^s  contributory  negligence,  but  was  entitled  to  recover.  Wabash,  etc.,  R. 
Co.  «.  Central  Trust  Co.  (May,  1886),  38  Fed.  Reptr.  738 ;  citing  Railway  Co.  «. 
Martin,  82  Ind.  476 ;  Railway  Co.  v.  Yundt,  78  Ind.  376 ;  City  v.  Gaston,  58 
Ind.  224;  Beisiegel  tJ.  Railroad  Co.,  84  N.  Y.  622;  Owen  ©.Railroad  Co.,  35 
N.  Y.  616;  Ernst  v.  Railroad  Co.,  89  N.  Y.  61;  Davenport  «.  Ruckman,  87 
N.  Y.  668;  Eennayde  «.  Raiboad  Co.,  45  Mo.  255;  Pennsylvania  R.  Co. «. 
Ogier,  86  Pa.  St.  71;  French  v.  Taunton  B.  R.,  116  Mass.  537;  Sweeny  v. 
Railroad  Co.,  10  Allen,  368. 
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Claims  for  Personal  Damages,  wherr  Assignable. — Any  claim  which  will 
surri  y6  to  the  legal  representatives  of  the  owner  tliereof  upon  his  death  is  as- 
signable. A  claim  which  does  not  so  survive  is  not  assignable.  A  claim  for 
personal  damages  to  a  father  and  mother  by  reason  of  the  death  of  their 
minor  daughter,  who  was  without  husband  or  children,  abates  upon  the 
death  of  such  father  and  mother,  and  such  claim  is  not  assignable.  Texas 
Mexican  R.,  etc.,  v,  Shewalter  (Texas,  Jan.,  1886),  6  Tex.  Law  Rev.  15. 

Duty  of  Company  to  Trespassers  on  Track. — See  Rudd  «.  Richmond  &  D. 
R.  Co.,  28  Am.  &  Eng.  R.  R.  Gas.  253;  Louisville,  etc.,  R.  Co.  v.  Cooper,  6 
lb.  5;  Tuenenbroock  «?.  Southern  Pac.  R.  Co.,  7  lb.  8;  H.  &  T.  C.  R.  Co.  v. 
Sympkins,  6  lb.  11;  Northern  Cent.  R.  Co.  e.  State,  6  lb.  66;  Frickc.  St. 
Louis,  etc.,  R.  Co.,  8  lb.  280;  Meeks  ©.  South  Pac.  R.  Co.,  8  lb.  314;  Colo- 
rado Cent.  R.  Co.  v.  Holmes,  8  lb.  410;  Parker  ©.  Wilmington,  etc.,  R.  Co., 
8  lb.  420;  I.  &  G.  N.  R.  Co.  v,  Jordon,  10  lb.  801 ;  Yamall  v,  St.  Louis,  etc,, 
R.  Co.,  10  lb.  726;  Paducab,  etc.,  R.  Co.  «.  Letcher,  12  lb.  61;  Bait.,  etc., 
R.  Co.  V.  Depew,  12  lb.  64;  Terre  Haute,  etc.,  R.  Co.  v,  Graham,  12  lb.  77; 
Louisville,  etc.,  R  Co.  f>,  Watkins,  12  lb.  89;  McGteary  v.  Eastern  R.  Co.,  15 
lb.  407;  Bacon  9.  Baltimore,  etc.,  R.  Co.,  15  lb.  409;  Carters.  Columbia, 
etc.,  R.  Co.,  15  lb.  414;  Davis  «.  Chicago,  etc.,  R.  Co.,  16  lb.  424;  Nashville, 
etc.,  R.  Co.  V.  Smith,  15  lb.  469;  E.  Tenn.,  etc.,  R.Co.  e.  Humphreys,  15  lb. 
472;  Dinwiddle  v,  Louisville,  etc.,  R.  Co.,  15  lb.  483;  McClelland  e.  Louis- 
ville, etc.,  R.  Co.,  18  lb.  260;  International,  etc.,  R.  Co.  «.  Smith,  19  lb.  21; 
Burnett  u.  Burlington,  etc.,  R.  Co.,  19  lb.  25;  Central  R.  Co.  «.  Brinson,  19 
lb.  42;  Baltimore,  etc.,  R.  Co.  v.  State,  19  lb.  83;  Eeyser  e.  Chicago,  etc., 
R.  Co.,  19  lb.  91;  Louisville,  etc.,  R.  Co.  v,  Grpen,  19  lb.  95;  Louisville, 
etc.,  R.  Co.  t>.  Howard,  19  lb.  98;  E.  Tenn.,  etc.,  R.  Co. «.  Fain,  19  lb.  102; 
McAllisters.  Burlington,  etc.,  R.  Co.,  19  lb.  108;  Schmittenhelm  e.  Louis- 
ville, etc.,  R.  Co.,  19  lb.  Ill;  Scheffler  v.  Minneapolis,  eta,  R.  Co.|  19  lb. 
173;  Grethen  v.  Chicago,  etc.,  R.  Co.,  19  lb.  842. 
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V. 

Hedges,  Admrx« 

(Advance  Ccae,  Indiana.    AprU  10,  1886.) 

Where  it  does  not  appear  that  instructions  asked  by  af)pellant  were  signed 
by  him  as  required  by  the  statute,  no  exception  to  their  being  refused  can 
be  available. 

If  a  person  be  unlawfully  upon  a  railroad  track,  the  railroad  company,  in 
moving  its  trains  upon  the  track,  does  not  owe  him  any  duty,  except  to  not 
purposely  or  wilfully  injure  him.  He  cannot  recover  for  negligence,  if  by 
his  own  fault  he  contribute  proximately  to  his  own  injury. 

In  pleading,  the  words  **  gross  nep^ligence  and  recklessness^'  cannot  be 
substituted  for  **  wilfulness,"  and  if  in  evidence  the  conduct  intended  to  be 
represented  by  these  words  can  amount  to  wilfulness,  it  cannot  be  so  made 
available  under  a  pleading  which  does  not  charge  wilfulness. 
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Where  the  conduct  of  the  defendant  was  plainly  negligent  and  caused  the 
injury,  and  there  is  dispute  or  doubt  as  to  the  negligence  of  the  plaintiff,  as 
where  there  was  evidence  tending  to  show  that  the  plaintifTs  intestate  was 
thrown  off  his  guard  by  such  means  as  might  have  such  effect  upon  an 
ordinarily  prudent  man,  it  is  proper  to  submit  to  the  jury  the  question  of 
contributory  negligence. 

That  the  answers  to  interrogatories  may  control  the  general  verdict,  there 
must  be  material  conflict  between  the  answers  and  the  verdict ;  the  answers 
must  exclude  every  conclusion  that  would  authorize  the  general  verdict,  and 
there  must  be  a  repugnancy  that  could  not  have  be6n  removed  by  any  ad- 
ditional flnding  as  to  other  facts,  which  could  have  been  made  upon  any 
evidence  admissible  under  the  issues. 

Appeal  from  the  Fountain  County  Circuit  Court.     Reversed. 
Action  for  damages  for  the  death  of  plaintiff's  intestate,  alleged 
to  have  resulted  from  the  defendant's  negligence. 
The  facts  are  stated  in  the  opinion. 
Wm.  Armstrong  and  Damdson  c6  Booe  for  appellant. 
(7.  D.  Jones  and  ^.  B.  Jones  for  appellee. 

Black,  C — The  appellee,  administratrix  of  the  estate  of  Daniel 
T.  Hedges,  deceased,  brought  her  action  against  the  appellant,  to 
recover  damages  for  the  killing  of  said  Daniel  by  his  YA.cn  ahd 
being  run  against  and  over  by  a  train  of  cars  owned  k-«adiic(w. 
and  operated  by  the  appellant  upon  the  track  of  the  Indiana, 
Bloomington  &  Western  K.  Co.  in  the  town  of  Covington,  on  the 
28th  of  March,  1883. 

The  complaint  was  in  three  paragraphs,  all  charging  that  the 
death  was  caused  by  the  defendant's  negligence,  without  negli- 
gence on  the  part  of  the  intestate.  There  has  been  some  discussion 
as  to  whether  the  third  paragraph  charged  a  wilful  killing,  con- 
cerning which  we  will  speak  presently. 

The  answer  was  a  general  denial.  A  jury  returned  a  verdict  for 
the  plaintiff  for  $1200,  and  answered  interrogatories.  The  defend- 
ant objected  to  the  receiving  of  the  verdict  and  the  discharge  of 
the  lury,  and  moved  to  require  the  jury  to  fully  answer  certain  of 
the  interrogatories,  and  to  make  their  answers  thereto  definite  and 
responsive.  The  court  received  the  verdict  and  discharged  the 
jury.  The  defendant  moved  unsuccessfully  for  a  venire  ae  novo^ 
for  judgment  on  the  answers  to  interrogatories  notwithstanding 
the  general  verdict,  and  for  a  new  trial ;  and  judgment  was  ren- 
dered on  the  verdict. 

It  will  aid  in  the  decision  of  the  case  to  state  the  following  facts : 
The  defendant  owned  and  operated  a  railroad  which  connected 
with  the  track  of  the-  Indiana,  Bloomington  &  Western  B.  Co.  a 
short  distance  east  of  the  depot  of  the  latter  company  at  Covington, 
and,  by  an  arrangement  between  said  companies,  used  the  track  of 
the  said  latter  company  between  said  place  of  intersection  and 
Danville,  Illinois.    Main  Street  in  Covington  crossed  the  tracks  of 
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said  latter  company,  being  one  main  track  lying  east  and  west,  and, 
parallel  therewith,  two  side  tracks  or  switches.  The  defendant 
was  moving  a  train  of  cars  towards  the  west  on  said  main  track. 
At  some  distance  east  of  said  crossing  the  engine  was  detached 
from  said  moving  train,  and  was  mn  with  quickened  speed  across 
said  street  to  a  water  tank  240  feet  west  of  said  crossing,  the  train 
being  left  to  follow  on  a  down  grade  in  charge  of  a  brakeman« 
The  plaintiffs  intestate,  a  man  seventy-three  years  old,  having  ap- 
proadied  on  said  street,  was  struck,  run  over,  and  killed  by  the 
train. 

The  jury  found,  in  answer  to  interrogatories,  that  the  deceased 
was  approaching  the  railroad  crossing  from  the  north ;  that  he  was 
walking ;  that  he  was  familiar  with  the  locality  of  the  crossing ; 
FtHDiwo  or  ^^^^  ^6  ^^^^  known  of  the  existence  of  the  railroad  at 
\  that  place  for  two  or  more  years ;  that  he  had  been  in 
the  habit  of  going  to  the  depot  and  crossing  the  rail- 
road tracks  frequently ;  that  his  business  had  taken  him  to  the 
depot,  at  or  about  the  same  hour  as  that  at  which  he  was  killed,  on 
each  week  day  for  two  or  three  months  before  he  was  killed  ;  that 
he  was  on  his  way  to  the  depot  at  the  time  he  was  killed  ;  that  the 
street  on  which  ne  was  wal&ing  ran  nearly  north  and  south,  and 
crossed  the  railroad  nearly  at  right  angles ;  that  the  train  was  ap- 
proaching the  crossing  from  the  east ;  that  there  were  two  siae 
tracks  at  the  crossing,  both  lying  north  of  the  main  track,  one  of 
them  "  near  20  feet "  and  the  other  "  near  8  feet "  from  the  main 
track ;  that  at  a  point  40  feet  north  of  the  main  track,  the  deceased 
could  have  seen  ^^  near  140  feet "  up  the  main  track  in  the  direc- 
tion of  the  approaching  train  ;  that  had  he  looked  when  he  reached 
the  north  side  track  he  could  have  seen  "  near  160  feet "  east  along 
the  main  track ;  that  when  he  reached  the  south  side  track  he 
could  have  seen  ''  near  260  feet "  east  along  the  main  track ;  that 
the  accident  happened  in  the  daytime ;  that  the  depot  was  west  of 
the  crossing  and  south  of  the  main  track ;  that  the  depot  platform 
approached  within  5^  feet  of  the  west  side  of  the  street  and  side- 
walk crossing. 

The  twenty-third  interrogatory  was  as  follows  :  "  Did  the  train 
conductor  stand  on  the  depot  platform  and  shout  a  warning  to  the 
deceased?"  The  jury  answered  "He  hallooed."  And  fliey  an- 
swered that  this  was  not  done  before  the  deceased  had  crossed  the 
south  side  track,  and  that  it  was  done  before  he  had  stepped  on  the 
main  track.  To  the  question,  "  Was  the  conductor's  warning  in 
tone  loud  enough  to  be  heard  at  the  Craig  House,  100  yards  awav," 
they  answered,  "  We  do  not  know."  They  answered  further  that 
there  was  a  brakeman  "  at  the  brakes  between  the  second  and  third 
cars,  they  being  together ;"  that  he  did  not  shout  a  warning  to  the 
deceased  while  the  latter  was  on  the  south  side^  track.  The  thirti- 
eth interrogatory  was^  ^^  Did  this  brakeman  shout  a  warning  to 
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deceased  before  deceased  reached  the  main  track?"  The  jury 
answered,  "  He  shouted."  They  also  found  that  the  train  was 
approaching  the  crossing  at  the  rate  of  speed  of  about  four  miles 
per  hour ;  uiat  there  were  eleven  cars  in  the  train,  all  loaded ;  that 
for  half  a  mile  the  main  track  approached  the  road  crossing  from 
the  east  on  a  descending  grade  of  25  to  30  feet  to  the  mile ;  that 
the  deceased,  if  he  had  looked  in  the  direction  of  the  approaching 
train,  could  have  seen  it  in  time  to  stop  before  stepping  on  the 
track  in  front  of  it ;  and  that  the  train  could  not  have  been  stopped 
on  the  main  track  and  before  it  struck  him.  The  eighteenth,  nine- 
teenth, and  twenty-second  questions,  and  the  answers  thereto,  were 
as  follows : 

"  18.  Was  the  deceased  struck  within  the  limits  of  the  street 
and  sidewalk?"     "  We,  the  jury,  are  not  agreed." 

'^  19.  Was  the  deceased  struck  west  of  the  crossing,  and  outside 
of  the  limits  of  the  street  and  sidewalk  ?"  "  The  jury  are  unable 
to  agree." 

'^  22.  How  far  west  of  the  east  end  of  the  platform  was  de- 
ceased when  the  train  struck  him  ?"     "  Jury  are  dis^reed." 

The  allegations  of  the  third  paragraph  to  which  we  need  to 
direct  attention  were  as  follows : 

"  Said  defendant,  by  her  said  servants,  did  then  and  there  care- 
lessly, negligently,  purposely,  wilfully,  and  recklessly  detach  said 

locomotive  engine  irom  said  train  of  cars,  they  beinff  „ 

tlien  in  motion,  and  run  and  dnve  said  engine  detached  now  w  csom- 
as  aforesaid,  with  quickened  speed,  to  the  water  tank,  "•^°"* 
located  about  fifty  yards  west  of  said  depot,  near  said  last-named 
road's  track,  negligently,  purposely,  wilfully,  and  recklessly  leav- 
ing said  train  to  follow,  there  being  a  descending  grade  from  thence 
to  said  depot,  down  which  said  engine  and  train  of  cars  were  then 
moving."' 

After  mentioning  certain  obstructions  to  the  view  of  one  ap- 
proaching said  crossing  from  the  north,  the  pleading  alleged  "  that 
on  said  28th  day  of  March,  Daniel  T.  Hedges,  in  the  pursuit  of 
liis  lawful  and  then  daily  avocation,  was  walking  in  a  southerly 
direction  on  said  highway  to  said  depot,  located  in  the  southwest 
angle  of  said  crossing,  and  as  he  had  reached  said  crossing  and  was 
in  the  act  of  passing  over  said  main  track,  as  he  then  haa  a  lawful 
right  to  do,  the  defendant,  by  her  servants  and  agents,  carelessly, 
negligently,  purposely,  wilfully,  and  recklessly  caused  said  train  of 
cai's  to  approach  said  crossing,  and  negligently,  carelessly,  purpose- 
ly, wilfully,  and  recklessly  omitted,  by  reason  of  their  having 
detached  and  driven  away  the  said  locomotive  engine  as  aforesaid, 
while  80  approaching  said  crossing,  to  give  any  signal  by  ringing 
the  b()Il  or  sounding  the  steam  whistle,  or  otherwise,  by  reason 
whereof  the  said  Daniel  T.  Hedges  was  unaware  of  their  approach  ; 
that  by  reason  of  said  careless,  negligent,  wilful,  and  reckless 
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management  of  said  train  of  cars  they  were  thereby  driven  and 
run  against  and  npon  said  Daniel  T.  Hedges,  and  thereby  caused 
his  instant  death,  without  any  negligence  or  want  of  ordinary  care 
on  his  part." 

Notwithstanding  the  frequent  use  of  the  words  "  purposely  and 
wilfully,"  the  pleading  does  not  charge  that  the  defendant  pur- 
CHABono  w-  posely  or  wilfully  ran  the  train  upon  him,  orpurposely 
or  wilfully  caused  it  to  be  run  upon  him.  Tiie  allega- 
tions amount  to  no  more  than  a  charge  of  killing 
through  negligence.  Ohio  &  Miss.  R.  Co.  v,  Selby,^4:7  ^Ind.  471 ; 
Cin.,  etc.,  K  Co.  v.  Eaton,  53  Ind.  307 ;  Pa.  Co.  v.  Sinclair,  62 
Ind.  301 ;  Ind.,  etc.,  K.  Co.  v.  McClai-en,  62  Ind.  566. 

The  record  shows  that  the  court  refused  to  give  to  the  jury  a 
number  of  instructions  asked  by  the  appellant.  It  does  not  appear 
that  these  instnictions  or  any  of  them  were  signed  as  required  by 
the  Code.  R.  S.  1881,  §  533.  Therefore  the  appellant  cannot  be 
heard  to  complain  of  the  refusal  Stott  v.  Smith,  70  Ind.  298, 
303. 

At  the  request  of  the  appellee  the  court  instructed  the  jury  as 
follows :  ^'  1  ou  are  also  instructed  that  although  a  person  may  be 
Duty  to  tbbs-  improperly  or  unlawfully  upon  a  railroad  track,  that 
t^Sl  ^"  fact  alone  will  not  discharge  the  company  or  its  em- 
ployees from  the  observance  of  reasonable  care ;  and  if  such  a  per- 
son is  run  over  by  the  train  and  killed  or  injured,  the  company 
will  be  responsible  if  its  employees  are  guilty  of  gross  or  reckless 
negligence  and  could  have  avoided  the  accident  by  the  exercise  of 
reasonable  and  ordinary  care  and  watchfulness." 

This  instruction  was  clearly  erroneous.  If  a  person  be  unlaw- 
fully upon  a  railroad  track,  the  railroad  company,  in  moving  its 
trains  upon  the  tmck,  does  not  owe  him  any  duty  except  to  not 
purposely  or  wilfully  injure  him.  If  he  be  wilfully,  iniured,  his 
contributory  negligence  will  not  prevent  his  recovery ;  but  if  he, 
by  his  own  fault,  contribute  proximately  to  his  own  injury,  he 
cannot  recover  for  the  negligence  of  the  company.  Properly 
speaking,  there  are  no  degrees  of  negligence.  Tne  degree  of  care 
devolving  on  one  as  a  duty  depends  upon  a  variety  of  circum- 
stances, and  negligence  is  a  failure  to  perform  such  duty ;  but 
there  can  be  no  responsibility  for  injury  caused  by  such  breach  of 
duty  to  one  whose  own  fault  contributed  proximately  to  his  injury. 
In  pleading,  the  words  '^  gross  negligence  and  recklessness"  cannot 
be  substituted  for  ''wilfulness,"  and  if  in  evidence  the  conduct 
intended  to  be  represented  by  those  words  can  amount  to  wilful- 
ness, it  cannot  be  so  made  available  under  a  pleading  which  does 
not  charge  wilfulness.  And  it  would  be  error  to  instruct  a  jury 
that,  under  a  pleading  charging  a  wilful  injury,  they  might  find 
for  the  plaintin  by  merely  finding  that  the  defendant  was  guilty  of 
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negligence,  though  "gross  or  reckless  negligence,"  for  it  would  be 
necessary  to  find  wilfulness. 

The  railroad  company  would  not  be  liable  for  the  negligent  in- 
jury of  a  person  in  the  situation  supposed  of  the  plaintiff  in  the 
instruction  above  quoted,  and  that  instruction  would  be  erroneous 
under  any  issue.  Cin.,  etc.,  E.  Co.  v.  Eaton,  supra,'  Evansville, 
etc.,  R.  Co.  V.  Wolf,  59  Ind.  89 ;  Pa.  Co.  v,  Sinclair,  supra. 

Some  other  questions  need  examination.    The  court  instructed 
the  jury  as  follows :  "It  is  the  duty  of  one  approaching  a  known 
railway  crossing  to  look  alongr  the  line  of  the  railroad  _ 
track  and  see  if  any  train  is  approaching,  and  if  he  duty  to  tam 
fails  to  take  this  precaution  and  goes  on  the  track,  this,  approachdio 
under  ordinary  circumstances,  would  be  negligence. 
If,  however,  in  this  case,  you  should  find  from  the  evidence  that 
the  deceased  was  thrown  oflE  his  guard  and  induced  to  refrain  from 
taking  this  precaution  by  seeing  the  defendant's  engine  pass  the 
crossing  immediately  before  he  stepped  upon  the  railroad  track,  I 
will  submit  to  you  whether  or  not,  under  all   the  circumstances 
then  surrounding  the  deceased,  he  was  guilty  of  negligence." 

One  witness  testified  that  after  the  engine  had  passed  "  a  few 
moments,"  he  heard  the  train  come  down.  Another  witness  testi- 
fied that  it  was  not  more  than  two  minutes  after  the  engine  passed 
the  waiting  room  of  the  depot  that  the  cars  came  down.  Another 
testified  that  he  could  not  tell  how  long  the  interval  was,  that  he 
reckoned  the  cars  were  about  400  yards  behind  when  the  engine 
passed  the  crossing.  This  witness  testified  that  he  rang  the  bell  of 
the  engine  continuously  from  a  point  east  of  the  crossing  until  the 
engine  reached  the  depot,  and  that  the  whistle  was  blown  at  the 
crossing.  Another  witness,  who  crossed  in  advance  of  the  intes- 
tate, testified  that  he  crossed  after  the  passing  of  the  engine,  and 
went  into  the  depot  and  was  inside  when  he  heard  a  cry ;  that  he 
jumped  up  and  ran  to  a  window  and  saw  the  cars  run  over  the  old 
man.  The  engineer  testified  that  the  engine  was  at  the  water  tank 
when  the  accident  occurred,  and  that  it  had  been  standing  there 
about  two  minutes  before  he  was  aware  of  the  accident.  Tne  fire- 
man testified  that  tlie  engine  mssed  the  crossing  about  two  min- 
utes before  the  cars  came  up.  There  was  evidence  of  obstruction 
of  the  view  of  the  intestate  as  he  approached  .the  crossing,  and  that 
the  train  of  eleven  cars  loaded  with  coal  had  been  running  without 
an  engine  something  more  than  half  a  mile.  For  one  half  a  mile 
there  was  a  descending  ^rade  of  from  twenty-five  to  thirty  feet 
per  mile.  When  the  tram  approached  the  crossing  it  was  running 
at  the  rate  of  about  four  miles  an  hour.  The  brake  of  the  for- 
ward car  was  then  set,  and  the  brakeman  was  then  at  the  brakes 
of  the  second  and  third  cars,  and  the  train,  when  it  struck  the  in- 
testate, was  not  more  than  240  feet  from  the  engine  standing  at 
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the  water  tank.  The  train  consisted  of  flat  cars,  the  highest  being 
about  six  feet  high. 

It  was  not  shown  that  the  deceased  knew  the  time  of  this  train, 
but  there  was  some  evidence  tending  to  show  that  he  had  not  such 
knowledge.  A  person  thus  about  to  cross  a  railroad,  to  be  free 
from  negligence,  must  take  such  precaution  as  could  reasonably  be 
expectea  of  an  ordinarily  prudent  person  under  like  circumstances. 
It  is  upon  this  reason  that  the  requirement  to  look  and  listen  is 
based.  So  far  as  the  precaution  would  be  useless  it  is  not  required. 
Whether  reasonable  caution  was  exercised  by  the  iutestate  in  ap- 
proaching depended  upon  the  nature  and  extent  of  his  knowl- 
edge of  facts  and  his  opportunity  tor  knowledge.  He  was  re- 
quired to  act  like  an  ordinarily  prudent  man.  A  prudent  man's 
attention  may  be  diverted  so  that  he  will  fail  to  look  and  listen, 
and  the  evidence  may  be  such  as  to  make  it  proper  to  leave  to  the 
jury  the  question  whether  it  was  negligence  for  him  to  so  fail. 
There  may  be  circumstances  which  excuse  the  taking  of  the  usu- 
ally necessary  precaution  of  looking  and  listening.  See  Pa.  Co. 
V.  Kudel,  100  111.  608 ;  s.  c,  6  Am.  &  Eng.  E.  R.  Cas.  30 ;  Laverenz 
y,  C,  R.  I.  &  P.  R.  Co.,  6  Am.  &  Eng.  K  R.  Cas.  274 ;  Phila.  &  Read- 
ing  R.  Co.  V.  Troutman,  6  Am.  &  Eng.  R.  R.  Cas.  117;  Smedis  v. 
Brooklyn,  etc.,  K  Co.,  88  N.  Y.  13 ;  s.  c,  8  Am.  &  Eng.  R  R.  Cas. 
446. 

In  Indianapolis  &  Vincennes  R.  Co.  v,  McUn,  82  Ind.  435,  452, 
it  was  said  that  while  it  was  trne  that  the  failure  of  a  railroad  com- 
pany to  give  warning  does  not  relieve  a  person  about  to  cross  the 
track  from  exercising  care  to  avoid  injury,  yet  the  absence  of  such 
warning  is  a  circumstance  to  be  taken  into  consideration  in  deter- 
mining whether  he  did  exercise  the  degree  of  care  required  or  not. 
See  Pa.  R  Co.  v.  Ogier,  35  Pa.  St.  60,  71. 

It  would  be  a  haro  rule  to  impute  to  the  injured  person,  as  his 
Want  of  vtoi-  negligence,  a  want  of  vigilance  which  could  be  said  to 
iaLE*  to"^SkI  have  been  produced  by  the  defendant's  nefflieence. 
uoKNCE.  JNegligence  cannot  be  imputed  to  one  who  is  deceived 

by  appearances  calculated  to  deceive  an  ordinarilv  prudent  man. 

The  interval  of  time  between  the  passing  of  the  engine  and  the 
coming  of  the  train  might,  under  the  evidence,  have  been  found 
by  the  jury  to  have  been  very  short,  and,  considering  this  fact  in 
connection  with  the  evidence  that  the  whistle  was  sounded  as  the 
engine  approached ;  that  the  bell  was  rung  as  the  engine  passed ; 
that  the  cars,  only  six  feet  in  height,  came  on  without  signal ;  that 
the  view  was  obstructed,  and  that  the  intestate  had  no  ^owledge 
of  the  time  of  the  train,  the  jury  might  conclude  that  the  attention 
of  the  intestate  was  diverted  so  that,  without  negligence  on  his 
part,  he,  for  this  reason,  did  not  see  the  train  in  time  to  escape ; 
that  his  conduct  was  influenced  by  the  defendant's  negligent  acts, 
and  he  was  thus  thrown  off  his  guard,  so  that,  without  his  having 
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acted  otherwise  than  as  might  have  been  excusable  in  a  prudent 
man  under  the  circumstances,  he  was  run  down.  Where  the  con- 
duct of  the  defendant  was  plainly  negligent  and  caused  the  injury, 
and  there  is  dispute  or  doubt  as  to  the  negligence  of  the  plaintifi, 
the  conclusion  of  one  man,  though  learned  in  the  law,  should  not 
be  forced  upon  twelve  men  sworn  to  try  the  facts.  If  there  was 
any  evidence  tending  to  show  that  the  plainti£Ps  intestate  was 
thrown  off  his  guard  by  such  means  as  might  have  such  effect  up- 
on any  ordinarily  prudent  man,  and  we  think  there  was  some  such 
evidence,  it  was  not  wrong  to  submit  to  the  jury  the  question  of 
contributory  n^ligence. 

If,  without  disagreement,  the  jury  had  returned  definite  and  re- 
sponsive  answers  to  the  interrogatories  upon  which  they  disagreed 
and  those  which  they  did  not  answer  fully,  and  if  the 
answers  to  such  interrogatories,  taken  m  connection  jtjbt  to  wtkb 
with  the  other  answers  given,  could  not  have  controlled  ^^^'^"^ 
the  general  verdict  and  authorized  a  judgment  contrary  thereto, 
whatever  might  have  been  the  character  of  the  answers  to  the  in- 
terrogatories which  were  not  answered  satisfactorily,  and  the  ap- 
pellant was  not  injured  by  the  action  of  the  court  in  reference  to 
those  answers.  Indianapolis,  eto.,  K.  Co.  v.  Stout,  53  Ind.  143  ; 
West  V.  Gavins,  74  Ind.  265 ;  Noakes  v.  Morey,  30  Ind.  103, 110 ; 
Northwest.  Mut.  L.  Ins.  Co.  v.  Heimann,  2  Ind.  L.  Mag.  255. 

We  may  examine  whether  there  was  any  injurious  error  in  such 
action  of  the  court,  in  connection  with  our  examination  as  to 
whether  the  court  erred  in  overruling  the  motion  for  judgment 
on  the  interrogatories,  notwithstanding  the  general  verdict. 

That  the  answers  to  interrogatories  may  control  the  general  ver- 
dict, there  must  be  material  conflict  between  the  answers  and  the 
verdict;  the  answers  must  exclude  every  conclusion  samk-coh- 
that  would  authorize  the  general  verdict;  and  there  ^mST^^ 
must  be  a  repugnancy  that  could  not  have  been  re-  '^"^'ct- 
moved  by  any  additional  finding  as  to  other  facts,  which  could 
have  been  made  upon  any  evidence  admissible  under  the  issues. 
Indianapolis,  eto.,  K.  Co.  v.  Stontj  stM/ra;  Indianapolis,  eto.,  K.  Co. 
V.  McCaffrejr,  62  Ind.  552 ;  Woollen  v.  Wishmier,  70  Ind.  108 ; 
West  V.  Cavins,  74  Ind.  265. 

The  question  in  issue  was  whether  the  deceased  was  killed 
through  the  negligence  of  the  defendant  without  his  contributory 
negligence.  Suppose  that  the  jury,  instead  of  disagreeing,  had 
answered  that  the  deceased  was  struck  a  few  feet  west  of  the  line 
of  the  street.  If  he  was  a  trespasser,  there  could  have  been  no  re- 
covery, for  wilfulness  was  not  the  issue.  But  it  would  not  neces- 
sarily follow  from  such  an  answer  that  he  was  a  trespasser.  Un- 
der the  issues  there  might  have  been,  without  variance,  evidence 
showing  that  the  deceased  was  rightfully  at  such  place  outside  the 
•limits  of  the  street  as  surveyed.    The  place  where  he  was  struck, 
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while  not  within  snch  limits,  may  have  been  used  habitually  by 
the  public  in  approaching  the  depot,  with  the  knowledge  and  con- 
Bent  of  the  defendant,  as  a  part  of  the  highway,  and  thus  have  con- 
stituted  a  part  of  the  public  crossing.  1  Thomp.  Neg.  416,  417, 
and  aui^onties  there  cited. 

It  might  have  been  that  the  defendant  would  be  liable  for  injur- 
ing him  through  negligence,  whatever  answer  had  been  given  by 
the  jury  to  these  interrogatories.  Without  a  finding  upon  a  fact 
as  to  which  no  interrogatory  was  propounded,  no  answer  which 
would  control  the  verdict  could  have  oeen  made  to  the  questions 
upon  which  the  jury  disagreed. 

The  appellant  was  dissatisfied  with  the  answers  to  the  twenty- 
third  ana  thirtieth  interrogatories.  No  answer  which  could  have 
beeu  expected  would  have  shown  exactly  where  the  deceased  was 
when  the  conductor  and  the  brakeman  shouted,  or  that  he  could 
have  heard  them,  or  that  the  defendant  was  not  guilty  of  negli- 
gence which  caused  the  intestate's  death  without  his  contributory 
negligence.  An  affirmative  answer  could  not  have  rendered  the 
special  findings  capable  of  controlling  the  general  verdict. 

It  isearnesay  inasted  that  the  answers  to  the  interrogatories  in 
relation  to  the  distance  along  the  main  track  toward  the  east  to 
piTOnio  AS  which  the  deceas^  could  have  seen  from  certain  points 
TOMTWBUTOBY  uortb  of  that  track,  precluded  recovery  by  showing 
HTOuoKMCB.  contributory  negligence.  None  of  the  answers  showed 
that  the  cars  could  have  been  seen  by  him  from  such  points  ;  the 
places  at  which  the  trahi  was  when  he  was  at  diose  points  were 
not  found  or  inquired  about. 

There  was  no  finding  as  to  the  distance  from  the  crossing  to  the 
place  where  the  engine  was  detached,  and  it  was  not  shown  at 
what  speed  the  intestate  approached  the  crossing. 

One  of  the  answers  indicated  that  if  the  intestate  had  looked  in 
the  direction  of  the  train  he  could  have  seen  it  in  time  to  stop  be- 
fore stepping  upon  the  track  in  front  of  it.  This  answer  was  not 
necessarily  iilconsistent  with  the  existence  of  such  facts,  through 
the  defendant's  fault,  as  were  reasonably  calculated  to  distract  the 
attention  of  the  intestate  and  throw  nim  ofi  his  guard,  so  that 
without  his  being  subject  to  the  imputation  of  imprudence  he 
might  have  failed  to  look  for  the  train.  It  has  been  held  that  the 
fact  that  a  person  attempting  to  cross  a  railroad  does  not,  at  the  in- 
stant of  stepping  on  it,  look  to  ascertain  if  a  train  is  approaching,  is 
not  conclusive  of  want  of  due  care  on  his  part.  Plummer  v.  East- 
em  R.  Co.,  73  Me.  591 ;  s.  c.,  6  Am.  &  Eng.  R.  R.  Gas.  165.  See 
also  Pa.  R.  Co.  v.  Ogier,  mpra. 

Under  the  motion  for  judgments^  no  presumptions  can  be  in- 
dulged in  this  court  against  the  general  verdict ;  but  all  presump- 
tions must  be  indulged  in  its  ravor.  Notwithstanding  these  an- 
swers, there  could  have  been  evidence  tending  to  estimlish  facts, 
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which,  if  stated  in  answer  to  interrogatories,  whould  have  shown 
the  intestate  not  guilty  of  contributory  negligence.  Terre  Haute, 
etc.,  R.  Co.  V.  Clark,  78  Ind.  168, 172. 

•  Certain  specifications  of  causes  in  the  motion  for  a  new  trial  re- 
lated to  the  admission  of  evidence  as  shown  bj  a  certain  special 
bill  of  exceptions.  The  general  bill  of  exceptions  purporting  to 
contain  all  tne  evidence  shows  the  evidence  to  which  objection 
was  made  to  have  been  materially  different  from  that  shown  in 
the  special  bill.  In  view  of  this  aiscrepancy  we  will  not  further 
extend  this  opinion 

The  judgment  shall  be  reversed. 

I^er  Curiam. — Upon  the  foregoing  opinion  it  is  orderM  that 
the  judgment  be  reversed,  at  the  costs  of  the  appellee,  and  the 
cause  is  remanded  for  a  new  trial. 

Submission  of  Special  Interrogatories  to  Jury^ — See  Lake  Erie,  etc.,  R. 
Co.  V,  Fixe,  11  Am.  &  Eng.  R.  R.  Gas.  109 ;  Varco  v.  Chicago,  etc.,  R  Co.,  11  lb. 
419;  Little  Rock,  etc.,  R  Co.  9.  Miles,  13  lb.  10;  Shoemaker  v,  St.  Louis,  etc., 
R.  Co.,  14 lb.  226;  Hopper.  Chicago,  etc.,  R.  Co.,  19  lb.  74;  Croy  t.  Louisville, 
etc.,  R  Co.,  19  lb.  608;  St.  Louis,  etc.,  R.  Co.  v.  Ritz,  19  lb.  611 ;  Kelley  v.  Chi- 
cago, etc.,  R.  Co.,  6  lb.  649;  Lake  Shore,  etc.,  R.  Co.  v.  McCormick,  5  lb.  474; 
Laverenzv.  Chicago,  etc.,  R.  Co.,  6  lb.  274;  Baird  o.  Chicago,  etc.,  R.  Co.,  8  lb, 
128;  Pittsburg,  etc,  R.  Co.  v.  Martin,  8  lb.  253;  Pool  t>.  Chicago,  etc.,  R.  Co., 
8  lb.  860 ;  Watson? .  Milwaukee,  etc.,  R.  Co.,  10  lb.  168 ;  Hammer  «.  C,  R  I.  & 
P.R.  Co.,  10  lb.  772. 

Speciai  Verdicts — Findings  must  state  Specific  FactSi  not  Conclusions 
of  Law. — The  purpose  of  addressing  interrogatories  to  juries  is  to  elicit  de- 
cisions upon  matters  of  fact,  and  not  to  ask  them  to  state  conclusions  of  law. 
Whether  the  track  of  a  railroad  company  is  or  is  not  lawfully  fenced  is  a 
mere  conclusion  to  be  deduced  from  the  facts.  Parties  are  entitled,  in  spe- 
cial verdicts  and  in  special  finding,  to  a  statement  of  the  specific  facts,  and 
statements  of  mere  conclusions  will  not  be  sufiScient.  Pittsburgh,  etc.,  Co. 
«.  Spencer,  98  Ind.  186,  and  authorities  cited;  Louisville,  etc.,  R.  Co.  v. 
Balch,  4  N.  E.  Rep.  288;  Indianapolis,  etc.,  Co.  f>.  Bush,  101  Ind.  582; 
Pittsburgh,  etc.,  Co.  f>,  Adams,  5  N.  E.  Rep.  187. 

It  was  held  in  the  case  of  Jeffersonville,  etc.,  Co. «.  Underbill,  40  Ind. 
229,  that  an  allegation  that  the  railroad  was  ''not fenced  according  to 
law"  was  the  statement  of  a  legal  conclusion,  and  this  general  principle  is 
declared  in  many  cases.  Indianapolis,  etc.,  Co.  «.  Bishop,  29  Ind.  202 ;  In- 
dianapolis, etc,,  Co.  V.  Robinson,  85  Ind.  880;  Pittsburgh,  etc.,  Co.  «.  Brown, 
44  Ind.  409;  Singer  Manufg  Co.  f>,  Effinger,  79  Ind.  264;  Louisville,  N.  A. 
&  C.  R.  Co.  V.  ^rley,  7  Northeast.  Rep.  (Ind.),  215. 
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Union  Tbtjst  Oo.  of  New  Yobk  v.  Illinois  Midland  B.  Oo.  et  a^ 

BoBG  et  al.y  Partners  etc.,  v.  Same. 

Wabino  et  dL^  Partners,  etc.,  v.  Union  Tbust  Co.  of  New  Yoek 

et  al. 

Fletcher  et  a2.,  Partners,  etc.,  v.  Illinois  Midland  B.  Co.  et  oL 

(117  U,  8,  Supreme  Oourt  BeporUy  484.) 

Three  railroad  companies  in  Illinois,  with  roads,  one  from  Peoria  to  Deca- 
tur, one  from  Paris  to  Decatur,  and  one  from  Paris  to  the  Indiana  line,  in 
the  direction  of  Terre  Haute,  Indiana,  each,  before  September,  1874,  issued 
bonds  secured  by  a  mortgage  on  its  road.  In  September,  1874,  each  of 
the  other  two  companies  conveyed  its  road  to  the  Peoria  &  Decatur  Co., 
the  latter  assuming  **all  the  bonded  and  floating  indebtedness^^  of  the 
other  companies.  In  November,  1874,  it  changed  its  name  to  that  of  the 
Illinois  Midland  Co.,  and  in  January,  1876,  issued  bonds  secured  by  a  mort- 
gage covering  all  its  property,  original  and  purchased,  with  the  view  of 
exchanging  them,  dollar  for  dollar,  for  the  bonds  of  the  sectional  roads. 
In  September,  1875,  the  owner  of  a  majority  of  the  stock  of  the  companies, 
with  judgment  creditors  of  the  Paris  &  Decatur  Co.,  brought  a  suit  in 
equity  in  a  State  court  in  Illinois  against  the  Illinois  Midland  Co.,  to  have 
a  receiver  of  all  its  property  appointed,  and  an  account  taken  of  all  the 
claims  and  liens  of  its  stockholders  and  creditors,  and  of  those  of  the  sec- 
tional companies,  and  to  have  them  paid  and  adjusted  according  to  equity. 
Such  a  receiver  was  immediately  appointed,  with  power  to  run  the  road. 
In  December,  1876,  the  Union  lYuat  Co.,  trustee  in  the  mortgages  on  the 
Paris  &  Decatur  road,  the  Paris  &  Terre  Haute  road,  and  the  Illinois 
Midland  road,  filed  a  bill  in  the  proper  circuit  court  of  the  United  States 
in  Illinois  to  foreclose  those  three  mortgages;  and  in  September,  1877,  it 
was  made  a  defendant  in  the  State  court  suit,  on  its  own  petition  alleging 
a  default  by  October  1,  1875,  in  the  payment  of  interest  on  the  bonds  em- 
braced in  all  three  of  the  mortgages.  In  February,  1878,  it  filed  two  bills 
in  the  same  federal  court,  each  for  the  foreclosure  of  one  of  the  two  sec- 
tional road  mortgages  held  by  it.  In  April,  1878,  it  removed  into  that  court 
the  State  court  suit. 

In  A,ugust,  1881,  holders  of  Paris  &  Decatur  bonds  filed  a  bill  in  the  same 
federal  court  to  foreclose  the  Paris  &  Decatur  mortgage.  By  an  order  made 
in  June,  1882,  that  court  consolidated  all  the  suits.  Successive  receivers, 
each  displacing  the  prior  one,  were  appointed  by  the  State  court  in  August. 
1876,  and  by  the  federal  court  in  December,  1878,  and  April,  1882.  In 
June,  1882,  a  special  commissioner  was  appointed  to  report  as  to  the  certifi- 
cates of  indebtedness  issued  by  the  receivers.     He  made  his  report  in  April, 

1883,  and,  on  exceptions  to  it,  an  interlocutory  decree  was  made  in  June, 

1884,  making  specific  adjudications  as  to  various  receiver's  certificates  and 
other  receiver's  debts,  and  directing  the  commissioner  to  report  as  to  other 
matters.  He  did  so  in  January,  1885,  and  exceptions  were  filed  to  the  re- 
port. A  final  decree  in  June,  1885,  disposed  of  the  litigated  questions,  and 
provided  for  a  sale  of  the  mortgaged  property  and  the  distribution  of  the 
proceeds.  Holders  of  Paris  &  Decatur  bonds  appealed  because  the  decree 
gave  to  sixteen  receiver's  certificates  priority  over  those  bonds.    When  the 
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first  order  was  made  under  which  six  of  the  certificates  were  issued,  neither 
any  of  the  Paris  or  Decatur  bondholders,  ndr  their  trustee,  were  parties  to 
the  suit ;  but  before  any  other  order  was  made  under  which  any  of  the  cer- 
tificates were  issued  the  trustee  was  made  a  party,  and  the  Paris  &  Decatur 
interest  had  been  in  default  for  ten  months  when  such  first  order  was  made. 
BOd: 

1.  Certificates  issued  for  necessary  repairs  must  be  allowed  priority. 

2.  It  is  is  no  objection  to  this  rule  that  the  suit  in  which  the  first  receiver 
was  appointed  was  not  brought  by  the  bondholders  or  their  trustee. 

3.  The  bill  in  that  suit  was  sufficient  to  enable  a  court  of  equity  to  ad- 
minister the  property  and  marshal  the  debts. 

4.  It  was  sufficient  if  the  bondholders  and  their  trustee  were,  after  they 
were  made  parties,  heard  as  to  the  merits  of  such  first  order,  and  the  appli- 
cation of  the  money  for  which  the  certificates  were  issued. 

5.  The  certificates  issued  to  pa^  tax  liens  are  to  have  priority. 

6.  Persons  having  no  connection  with  the  case  or  the  parties,  who  take 
directly  from  the  receiver  receiver's  certificates  issued  to  pay  for  necessary 
repairs,  are  not  bound  to  see  to  the  application  of  the  proceeas. 

7.  The  holders  of  interest- bearing  receiver's  certificates,  taken  within 
the  limit  of  discount  allowed  by  the  court  in  the  order  authorizing  the 
certificates  to  be  issued,  are  entitled  to  the  face  of  the  certificates  and  the 
interest. 

8.  Receiver's  certificates  issued  to  replace  earnings  diverted  from  paying 
for  operating  expenses  and  ordinary  repairs,  to  pay  for  replacing  worn-out 
parts  of  the  road,  while  large  debts  had  been  incurred  for  the  operating  ex- 
penses and  ordinary  repairs,  are  to  be  allowed  priority. 

9.  It  was  not  necessary  to  have  the  express  consent  of  the  bondholders, 
to  create  a  lien  prior  to  the  bonds  on  the  earput  of  the  property,  on  the 
facts  of  this  case,  and  in  view  of  the  neglect  of  their  trustee  to  interpose  all 
the  while  the  road  was  openly  in  charge  of  the  receiver  and  being  run  with 
the  interest  on  the  bonds  in  arrear. 

10.  Items  for  wages  due  employees  of  receivers;  debts  due  from  them  to 
other  railroad  companies,  and  for  supplies  and  damages;  wages  due  em- 
ployees of  the  road  within  six  months^  immediately  preceding  the  appoint- 
ment of  the  first  receiver;  and  debts  incurred  for  the  ordinary  expenses  of 
the  receivers  in  operating  the  road, — may  be  allowed  priority  out  of  the  cor- 
pu9  of  the  property,  if  there  is  no  income  fund,  after  scrutiny,  and  oppor- 
tunity for  those  opposing  to  be  heard. 

11.  The  terms  of  the  first  order  appointing  the  receiver  did  not  impair  or 
exclude  the  authority  of  the  court  to  give  priority  to  the  claims  above 
mentioned. 

12.  It  is  proper  to  apportion  among  the  three  sectional  roads,  in  propor- 
tion to  their  lengths,  the  items  so  allowed  priority  of  lien,  which  include 
the  terminal  expenses  and  track  rentals  of  the  three  sectional  roads,  al- 
though such  expenses  and  rentals  were  different  for  each  of  them. 

18.  The  objection  that  there  was  no  authority  to  buy  the  Paris  &  Decatur 
road  cannot  prevail,  because  the  non-action  of  the  bondholders  and  their 
trustee  in  allowing  the  court  and  the  receivers  to  ^o  on  contracting  debts 
in  respect  to  the  line  operated  as  a  unit  under  circumstances  where  no 
separation  can  be  made  as  to  the  matters  questioned,  and  where  important 
rights  have  accrued  on  the  faith  of  the  unity  of  the  interests,  amounts  to 
such  acquiescence  as  should  operate  as  an  estoppel. 

As  to  nine  hundred  and  ninety-four  Paris  &  Decatur  bonds  surrendered 
and  exchanged  absolutely  for  Illinois  Midland  bonds,  and  marked  '*  can- 
celled,'^ they  cannot  be  reinstated  and  put  on  a  footing  with  bonds  not  ex- 
changed, because  the  contracts  under  which  they  were  exchanged  were 
complied  with,  and  the  transaction  was  completed,  no  surrender  of  any 
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of  the  bonds  haying  been  made  dcfendeat  on  the  Mrrendcr  of  an j  •tber 
bonds,  or  of  the  whole. 

There  beinff  five  seyeral  properties  tO'  b«  sold,  it  is  jproper  to  put  iip>  for 
sale  each  of  the  five  separately,  and  thea  all  five  in  groat;,  and  if  the  hiffhest 
bid  for  the  five  in  gross  exceeds  the  aggiegate  of  the  highest  separate  bids, 
to  strike  off  and  sell  the  whole  as  an  entirety  to  the  person  making  the 
bid,  and  divide  the  proceeds  into  five  parts,  in^  proportioo.  to  the  separate- 
bids,  and  make  distribution  accordingly. 

Certain  debts  due  by  the  receivership  to  other  railroads  16?  vent  of  tracks 
materials  and  stores  supplied,  labor  peiioniied  and  traffic  balsmges,  the  debts, 
having  been  purchaaea  by  other  parties,  are  to  be  allowed  priozity. 

Debts  for  large  sums  of  money  Dorrowed  by  the  receiver  without  previous 
authority  of  the  court  are  not  to  be  allowed  priority,  although  the  moneys 
were  applied  to  pay  expenses  of  the  receivership,  repairs,  supplies,  and  pay- 
rolls, and  to  replace  moneys  which  had  been  s»  applied ;  becauae  there  never 
could  be  any  difficulty  in  obtaining  an  order  of  the  court,  if  one  were  proper, 
to  borrow  money  to  a  specified  total  amount,  for  specific  purposes. 

Rents  due  for  use  of  rolline  stock  and  money  aue  for  extraordinaiy  de- 
preciation of  rolling  stock,  and  certain  other  iteins,  were  not  allowed  priority 
in  this  case. 

No  priority  or  preference  among  the  debts  and  claims,  whether  reoeiver^s 
certificates  or  other  debts  given  precedence  over  the  mort^tLg^  bonds,  was 
allowed  (except  as  to  debts  for  taxes  and  receiver's  certificates  issued  to 
borrow  money  to  pay  taxes,  or  to  discharge  tax  liens),  although,  in  the 
orders  under  which  some  of  the  certificates  so  given  precedence  were  issued, 
it  was  declared  that  each  certificate  should  be  a  lien  on  the  property  in  re- 
spect of  which  it  should  be  issued,  superior  to  all  mortoaee  W>nds  and  re- 
ceiver's debts,  except  receiver's  debts  theretofore  declared  by  wder  of  court 
to  be  special  liens  on  such  property. 

Each  one  of  the  two  principal  appellants  having  succeeded  in  part  on  his  ap- 
peal, no  costs  were  allowed  in  this  court  for  or  against  any  party,  and  the 
expense  of  printing  the  record  was  charged  equally  on  such  two  appellanta^. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

W.  H,  Peckhomi  for  Union  Trust  Co.  JE  8.  Isham  for  Union 
Trust  Co.  and  Borg. 

jff.  Crea  and  6XSw.  A.  Ewing  for  Waring  Bros. 

John  M.  Butte  and  John  T.  JDye  for  Fletcher  &  Churchman. 

H,  8,  Oreene  for  Wabash,  St.  L.  &  P.  B.  Co.,  intervenor  and 
appellee. 

John  M.  Palmer  for  Sylvester  appellees. 


Blatohfobd,  J. — ^The  Peoria,  Atlanta  &  Decatur  R.  Co.  was 
FAcm-coH-  incorporated  as  an  Illinois  corporation  in  1869,  to  con- 
pS)w!^^*  a?  struct  a  railroad  from  Peoria,  in  Tazewell  county,  in  a 
LAXTiLftaB.  general  southeasterly  direction,  through  Atlanta,  in 
Logan  county,  to  Decatur,  in  Macon  county.  Such  of  the  road 
as  was  constructed  was  built  in  1873  and  1874,  from  a  point  five 
miles  east  of  Peoria,  on  what  is  now  the  Wabash,  St.  Louis  & 
Pacific  R.,  to  a  place  called  Maroa,  on  the  Illinois  Central  B., 
thirteen  miles  north  of  Decatur.  It  did  not  reach  either  Peoria 
or  Decatur,  and  the  company  owned  no  station  grounds  or  ter- 
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ininal  facilities  at  either  place,  bnt  used,  by  lease,  five  miles  of 
what  is  now  the  Wabash,  St.  Louis  &  Pacific  R.,  to  reach  Peoria, 
and  thirteen  miles  of  the  Illinois  Central  R.  to  reach  Decatur. 
On  the  twenty-fifth  of  April,  1872,  the  company  exe-  g^^^^  ^ 
cuted  a  mortgage  to  James  F.  Secor,  as  trustee.  The  mobtoaob'-bk.' 
mortgage  recited  that  the  company  had  commenced  to 
construct  a  railroad  to  extend  from  Cunningham's  crossing,  fiv^e 
miles  from  the  city  of  Peoria,  on  the  Toledo,  Peoria  &  Warsaw 
R.,  thence  southeast  to  a  point  at  or  near  the  city  of  Decatur,  "  a 
distance  of  about  sixty-seven  miles ;"  and  it  covered  the  company's 
franchises,  and  its  road  and  property,  as  constructed  and  to  be 
constructed,  acquired  and  to  be  acquii'ed,  "  commencing  at  Cun- 
ningham's crossing,  five  miles  from  the  city  of  Peoria,  on  the 
Toledo,  Peoria  &  Warsaw  R.,  to  the  city  of  Decatur,"  "  a  distance 
of  sixty-seven  miles."  It  was  given  to  secure  1300  coupon  bonds 
of  the  company  of  $1000  each,  payable  to  bearer,  amounting  to 
$1,300,000,  carrying  semiannual  interest  at  seven  per  cent  per 
annum,  and  payable  May  1,  1902.  The  mortgage  provided  that, 
on  default  continuing  more  than  sixty  days  in  the  payment  of  any 
interest  on  any  bond,  the  trustee,  on  the  request  of  the 
holders  of  a  majority  of  the  bonds,  might  and  should  MORToloit^DB. 
take  actual  possession  of  the  mortgaged  property,  and  i^^  ow  ^U' 


operate  the  road,  and  receive  its  income,  to  pay  the 
bonds,  or,  on  the  written  request  of  the  holders  of  at  least  one-half 
of  the  outstanding  bonds,  cause  the  mortgaged  property  to  be  sold 
at  public  auction,  and  convey  it  to  the  purchaser;  and,  "after  de- 
ducting from  the  proceeds  of  said  sale  the  costs  and  expenses 
thereof,  and  of  managing  such  property,"  apply  the  proceeds  to  pay 
the  principal  and  interest  of  the  bonds.  The  mortgage  also  pro- 
vided that  the  trustee  should  "  be  entitled  to  have  proper  compen- 
sation for  every  labor  or  service  performed  by  him  in  tiie  discharge 
of  this  trust,  in  case  he  shall  be  compelled  to  take  possession  of 
said  premises  and  manage  the  same."  This  mortgage  was  de- 
livered and  duly  recorded. 

The  Paris  &  Decatur  R.  Co.  was  incorporated  as  an  Illinois 
corporation  in  1861,  to  construct  a  railroad  from  Paris  in  Edgar 
county,  westwardly  to  reach  Decatur.  This  road  was  ^^^8  coucbbw- 
constructed  in  1871  and  1872,  from  Paris  to  a  point  on  SScatub  Rfc* 
the  Illinois  Central  R.  about  two  miles  south  of  Deca-  uSSS^Jil^p^l 
tur,  and,  although  it  had  its  own  station  and  grounds  ^»"o"«  <>»• 
at  Decatur,  it  entered  them  by  using,  by  lease,  about  two  miles 
of  the  track  of  the  Illinois  Central  R.  On  the  first  of  July,  1871, 
the  Paris  &  Decatur  Co.  executed  a  mortgage  to  Joseph  U.  Orvis 
and  William  Adams,  Sr.,  covering  its  franchises,  and  its  line  of 
road  and  property,  constructed  and  to  be  constructed,  acquired  and 
to  be  acquired,  extending  from  Paris  to  Decatur,  "  a  distance  of 
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seventy-five  miles,"  to  seetire  eight  hundred  coupon  bonds  of  $1000 
each,  and  eight  hundred  coupon  bonds  of  $500  each,  in  all 
$1,200,000.  The  mortgage  was  delivered  and  recorded,  and  the 
bonds  were  put  into  the  hands  of  the  trustees,  and  some  of  them 
were  issued  but  afterwards  retired,  and  all  of  them  were  destroyed, 
but  the  mortgage  remains  on  record,  not  released.  On  the  first  of 
July,  1872,  the  Paris  &  Decatur  Co.  executed  a  mortgage  to  the 
Union  Trust  Co.,  a  New  York  corporation,  covering  its  franchises, 
and  its  road  and  property,  constructed  and  to  be  constructed,  ac- 

3uired  and  to  be  acquired,  extending  from  Paris  to  Decatur,  "  a 
istance  of  seventy-nve  miles,"  to  secure  2400  coupon  bonds,  of 
$600  each,  payable  to  bearer,  in  all  $1,200,000,  carryinff  semian- 
nual interest  at  seven  per  cent  per  annum,  and  payable  July  1, 
1892.  The  mortgage  provided  that  in  case  default  in  paying  any 
interest  on  any  bond  should  continue  for  six  months  after  demand, 
the  principal  of  all  the  bonds  should  forthwith  become  due,  and 
the  lien  might  be  at  once  enforced ;  in  which  case  it  should  be 
lawful  for  the  trustee  to  enter  on  the  mortgaged  property,  and  to 
use  and  operate  it  until  it  should  be  sold  under  the  power  contained 
in  the  mortgage,  or  under  the  decree  of  a  competent  court,  "and 
until  such  time,  and  from  time  to  time,  to  make  all  needful  re- 
pairs and  replacements,  and  such  useful  iterations,  additions,  and 
improvements,  to  said  railroad  as  may  be  necessary  for  the  proper 
working  of  the  same ;  and  to  receive  the  tolls,  freights,  incomes, 
rents,  issues,  and  profits  thereof ;  and,  after  deducting  the  expenses 
of  operating  and  managing  the  said  railroad  and  other  property, 
and  of  the  said  repaii*s,  replacements,  additions,  and  improvements, 
as  well  as  just  compensation  for  its  own  services,  and  for  the  ser- 
vices and  disbursements  of  such  attorneys  and  counsel  as  it  may 
employ,  to  apply  the  moneys  accruing  as  aforesaid  to  the  payment 
of  said  bonds  pro  rataP  The  mortgage  also  provided  that  in  case 
default  should  be  made  and  should  continue  as  aforesaid,  the 
trustee  might,  and,  upon  the  written  request  of  the  holders  of  at 
least  1000  of  the  bonds  outstanding,  should  foreclose  the  mortgage 
by  legal  proceedings,  or  should  sell  the  mortgaged  property  at 
p  ublic  auction  at  New  York  or  at  Paris,  and  convey  it  to  the  pur- 
chaser; and  that,  in  case  of  such  sale,  the  trustee  should  deduct 
from  the  proceeds  its  just  allowances  for  the  expenses  thereof,  in- 
cluding attorney's  ana  counsel  fees  and  disbursements,  ^'  and  all 
expenses  which  may  be  incurred  in  operating,  managing,  or  main- 
taining the  said  railroad,  or  in  managing  the  business  thereof,  as 
well  as  just  compensation  for  the  services  of  said  trustee,"  and 
thereafter  apply  the  proceeds  to  pay  the  principal  and  interest  of 
the  bonds  pro  rata.  This  mortgage  was  delivered  and  duly  re- 
corded. 
The  Paris  &  Terre  Haute  R.  Co.  was  organized  as  a  corpora- 
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,  tion,  under  the  general  railroad  laws  of  Illinois,  in  1873,  and  the 
road  was  bnilt  in  1873  and  1874.  It  runs  eastwardly  p^axs  &  tbbbe 
from  Paris  to.  Farrington,  in  Illinois,  a  point  on  the  St.  fi^^^^^Si 
Louis,  Vandalia  &  Terre  Haute  R.,  seven  miles  west  of  "o»*»^»  o»- 
Terre  Haute,  and  the  company  uses,  by  lease,  the  track  of  the 
latter  road  to  reach  Terre  Haute.  On  the  first  of  April,  1874,  the 
company  executed  a  mortgage  to  the  Union  Trust  Co.,  covering 
its  franchises  and  its  road  and  property,  constructed  and  to  be  con- 
structed, acquired  and  to  be  acquired,  extendinjg  from  Paris  to 
the  junction  with  the  St.  Louis,  Vandalia  &  Terre  Haute  R., 
a  distance  of  about  fourteen  miles,  to  secure  280  coupon  bonds, 
of  $1000  each,  payable  to  bearer,  in  all  $280,000,  carrying  semi- 
annual interest  at  the  rate  of  seven  per  cent  per  annum,  and 
payable  April  1, 1894.  The  mortgage  contained  provisions  with 
the  Paris  &  Decatur  mortgage  as  to  what  might  be  done  after 
six  months'  default  in  interest,  and  as  to  taking  possession  of  the 
property,  and  as  to  the  powers  of  the  trustee,  and  as  to  foreclosure 
of  sale  and  disposition  of  the  proceeds.  This  moi-tgage  was  de- 
livered and  duly  recorded. 

On  the  nineteenth  of  September,  1874,  the  Paris  &  Decatur  Co. 
conveyed  by  deed  to  the  Peoria,  Atlanta  &  Decatur  pu«cHAa  bt 
Co.,  in  consideration  that  the  latter  company  thereby  r^'S^^^m 
assumed  "  all  the  bonded  and  floating  indebtedness"  of  "^^  *®^^ 
the  former  company,  the  railroad  then  in  operation,  described  as 
extending  from  Paris  to  Decatur,  "  passing  into  and  through  the 
counties  of  Edgar,  Coles,  Douglass,  Moultne,  and  Mason,"  includ- 
ing the  franchises  of  the  former  company,  and  all  its  property  ac- 
giiired  and  to  be  acquired.  On  the  same  day,  the  Paris  &  Terre 
Haute  Co.  convened  by  deed  to  the  Peoria,  Atlanta  &  Decatur 
Co.,  in  consideration  that  the  latter  couipany  thereby  assumed  the 
payment  of  '^  all  the  bonded  and  floating  indebtedness"  of  the 
former  company,  the  railroad  then  in  operation,  described  as  ex- 
tending from  Paris  to  the  line  between  Indiana  and  Illinois,  ^^  pass- 
ing into  the  counties  of  Edgar  and  Clark,"  including  the  franchises 
of  the  former  company,  and  all  its  property  acquired  and  to  be  ac- 
quired. These  purchases  on  these  terms  were  authorized  by  the 
stockholders  and  directors  of  the  purchasing  company,  and  by  the 
respective  stockholders  and  directors  of  the  selling  companies,  and 
the  deeds  were  delivered  and  duly  recorded. 

On  November  2,  1874,  the  teoria,  Atlanta  &  Decatur  Co., 
under  the  provisions  of  the  general  law  of  Illinois,  chahob 
changed  its  name  to  that  of  the  ^'  Illinois  Midland  R. 
Co."  On  the  first  of  Januaiy,  1875,  that  company 
executed  to  the  Union  Trust  Co.  a  mortgage  covering  all  of  its 
property,  including  that  so  purchased,  to  secure  8850  coupon  bonds, 
of  $500  each,  in  all  $4,175,000,  bearing  semiannual  interest  at  7 
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per  cent  per  annum,  and  payable  January  1, 1905.  This  mortgage 
was  delivered  and  recorded. 

On  the  eleventh  of  September,  1875,  Robert  G.  Hervey,  and 
two  other  parties  filed  a  bill  in  equity  in  the  circuit  court  of  Edgar 
county,  Illinois,  a^inst  the  Illinois  Midland  R.  Co.  It  set  forth 
BILL  FILM)  FT  ^^^^  Hcrvey  owned  a  majority  of  the  stock  of  the  cor- 
B.  a.  hebvxt.  porations  above  named,  and  that  the  other  plaintiffs 
AMD  BMcaAiM.  ^^^  judgmcut  crcdltors  of  the  Paris  &  Decatur  Co., 
with  executions  returned  unsatisfied ;  that  there  were  judgments 
to  the  amount  of  about  $200,000  against  the  Illinois  Midland  Co., 
on  account  of  the  construction  and  operation  of  the  various  corpo- 
rations, and  pending  suits  against  it  for  about  $100,000,  on  like 
account,  and  executions  out  against  it  for  over  $100,000,  on  debts 
of  the  various  corporations,  on  which  its  property  was  advertised 
for  sale ;  that  certain  creditors  and  stockholders  of  the  Paris  & 
Decatur  Co.,  a  minority  in  number  and  amount,  were  threatening 
to  have  the  Illinois  Midland  Co.  and  its  property  placed  in  the 
hands  of  a  receiver ;  that  the  plaintiffs  represented  a  majority  of 
the  stock  in  all  of  the  corporations,  and  desired  to  have  a  receiver 
of  the  franchises,  railways,  and  rolling  stock  of  the  corporations 
appointed  immediately,  and  without  further  notice,  or  the  rights 
of  the  creditors  and  stockholders  would  be  irreparably  prejudiced ; 
that  negotiations  were  pending,  which  the  plaintiffs  believed  would 
be  successful,  to  raise  sufficient  money  to  pay  off  all  judgments, 
liens,  and  claims  against  the  company,  if  left  under  the  present 
control,  or  under  that  of  the  holders  of  a  majority  of  the  stock ; 
that,  to  effect  such  loans  or  advances  of  money,  it  was  absolutely 
necessary  that  the  respective  debts  of  the  various  corporations 
should  be  ascertained,  and,  when  their  respective  liabilities  to  each 
other  and  to  their  respective  creditor  were  fixed,  they  could  on 
their  joint  stock  and  assets,  raise  sufficient  money  to  relieve  them 
from  their  embarrassments  and  pay  all  their  creditors ;  that  if  a 
receiver  was  appointed  to  take  charge  of  them  and  settle  their 
affairs,  their  credit  would  be  restored  as  soon  as  their  condition 
should  be  adjudged  by  the  court ;  and  that  they  had  ample  assets, 
if  not  sacrificed  by  sales  on  execution  and  construction  liens,  to  pay 
all  indebtedness,  and  leave  a  sufficient  surplus  to  run  the  road  for 
the  benefit  of  the  stockholders.  The  prayer  of  the  bill  was  that  a 
receiver  be  appointed  of  all  the  rights  and  franchises  of  the  Illinois 
Midland  Co.,  and  of  all  the  property  in  its  control ;  and  that  an  ac- 
count be  taken  of  all  the  claims,  liens,  and  liabilities  of  its  stock- 
holders  and  creditors,  and  of  those  of  the  corporations  above  named ; 
and  they  be  ordered  to  be  paid  and  adjusted  as  the  respective  rights 
and  interests  of  such  stocknolders  and  creditors  should  appear;  and 
for  further  and  other  relief,  according  to  equity. 

On  the  same  day,  the  Illinois  Midland  Co.  appeared  to  the  bill 
by  attorney,  and  waived  notice,  and  submitted  itself  to  the  court  for 
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sach  order  in  the  premisee  as  might  in  equity  be  right  and  proper, 
and  the  judffe  of  tlie  conrt,  at  chambers,  made  an  order 
appomtmg  as  receiver  G-eorge  Dole,  of  Pans,  and  re-  appoistmemt  of 
quiring  him  to  give  a  bond  for  $76,000,  with  security, 
and  then  to  '^  forthwith  take  possession  of  all  the  personal,  real,  and 
mixed  proper^  of  every  kind  belonging  to  or  in  the  possession  of 
said  Illinois  Midland  K.  Co.,  including  the  property  formerly 
owned  and  possessed  by  the  Peoria,  Atlanta  &  Decatur  K.  Co.,  the 
Paris  &  Decatur  R.  Co.,  and  the  Paris  &  Terre  Haute  R.  Co.,  and, 
if  necessary,  to  sue  for,  in  the  name  of  said  receiver,  and  recover, 
all  the  property  of  said  company  or  companies,  whether  real,  per- 
sonal, or  mixed,  and  whether  in  possession  or  in  action."  The  order 
also  provided  as  follows : 

"  It  is  further  ordered,  adjudged,  and  decreed  that  said  receiver 
be,  and  is  hereby,  empowered  and  directed  to  cany  on  the  business 
of  said  railway  companies,  until  the  respective  rights  of  p^^g,^^ 
the  parties  in  interest  can  be  fully  ascertained  and  de-  order  appowt- 
termined.  under  and  subject  to  the  revision  and  direc- 
tion of  tnis  court,  and  until  otherwise  ordered  by  this  court;  and 
to  use  and  employ  the  property,  franchises,  rights  of  way,  roadbed, 
tracks,  locomotives,  rolling  stock,  machinery,  fixtures,  and  property 
of  whatever  kind  or  nature  ;  and  said  receiver  shall  be,  and  hereby 
is,  invested  with  all  the  rights  and  franchises  vested  by  law  in  said 
railway  company  or  companies,  in  the  execution  of  the  duties  and 
trusts  aforesaid.  Said  receiver  shall  have  authority  to  employ  all 
necessary  and  proper  agents,  attorneys,  oflScei's,  and  laborers,  and 
to  fix  and  alter  the  compensation  of  said  agents,  attorneys,  ofiScers, 
and  laborers,  subject  to  the  revision  of  this  court.  Said  receiver 
shall  also  have  authority,  subject  to  the  revision  of  this  court,  to 
make  such  repairs  and  necessary  additions  to  said  railway  or  rail- 
roads and  property  as  may  be  essential  to  the  interests  and  safety  of 
the  same,  and  proper  in  his  judgment  for  carrying  on  said  business ; 
also  to  make  all  contracts  that  may  be  necessary  in  carrying  on  the 
business  of  said  company  or  companies,  subject  to  like  supervision 
of  this  court ;  also  to  collect  in  his  own  name,  as  receiver  aforesaid, 
all  debts,  claims,  or  demands,  of  whatever  kind  or  nature,  owing, 
or  that  may  become  due  and  owing,  to  thQ  said  company  or  com- 
panies, or  to  said  receiver,  from  any  and  all  sources.  Said  receiver 
18  also  ordered  to  make  a  full,  true,  and  correct  inventory  of  all  the 
property  that  may  come  into  his  hands  as  such  receiver.  It  is 
further  ordered,  adjudged,  and  deci*eed  that,  out  of  the  moneys 
that  shall  come  into  the  hands  of  said  receiver  from  the  operation 
of  said  railway,  he  shall,  first,  pay  all  current  expenses  incident 
to  the  creation  or  administration  of  this  trust,  and  to  the  operating 
of  said  railway  or  railroads ;  second,  pay  all  sums  due,  or  to  become 
due,  connecting  or  intersecting  lines  of  railroads,  arising  from  the 
interchange  of  business,  and  for  track  service  of  other  railroads 
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used  by  6aid  Illinois  Midland  R.  Co.  in  the  operation  of  its  lines, 
and  all  amounts  now  legally  due  from  said  railway  company  or 
companies  for  taxes ;  third,  pay  all  amounts  due  to  all  operatives 
and  employees,  and  attorneys  and  agents  of  said  company  or  com- 
panies, for  any  service  rendered  said  company  or  companies  since 
tiie  eleventh  day  of  March,  a.d.  1875 ;  fourth,  pay  all  amounts 
due  for  supplies  purchased  and  used  in  operating  said  railway  or 
railroads  by  said  company  or  companies,  for  suoplies  furnished  to 
laborers  and  credited  against  their  labor,  since  the  eleventh  day  of 
March,  a.d.  1875 ;  fifth,  and  all  amounts  due  from  said  railway 
company  for  or  on  account  of  the  rental  of  rolling  stock ;  and  the 
money  belonging  to  said  railway  company,  except  as  heretofore 
directed,  shall  be  held  by  said  receiver  until  he  is  authorized  to  dis- 
burse the  same  under  the  order  or  decree  of  this  court ;  sixth,  and 
said  receiver  is  further  authorized,  in  case  it  is  proper  in  his  judg- 
ment, with  the  sanction  of  the  court,  to  use  any  balance  of  funds 
arising  from  the  operating  of  said  railway  or  railroads,  for  the  pur- 
pose of  protecting  such  of  the  real  or  personal  property  of  said  cor- 
poration or  corporations,  under  lien,  sale,  pledge,  mortgage,  or 
contract,  from  sacrifice,  by  the  payment  of  interest  or  principal,  or 
otherwise,  or  by  the  renewal  of  such  pledge  or  lien,  mortgage  or 
contract  It  is  further  ordered  that,  upon  demand,  the  said  com- 
pany or  companies,  their  officers  or  agents,  shall  forthwith  deliver 
over  to  the  receiver  all  the  property  aforesaid ;  and  that  neither 
said  company  or  companies,  nor  any  officer  or  agent  or  employee 
of  said  companies,  shall  interfere  with  or  molest  the  possession  or 
enjoyment  of  any  of  said  property  in  the  possession  of,  or  placed 
under  the  control  of,  said  receiver.  It  is  further  ordered  that  said 
receiver  shall  retain  possession  and  continue  to  discharge  the  duties 
and  trusts  aforesaid  until  the  further  order  of  this  court  in  the 
premises ;  and  that  he  shall,  from  time  to  time,  make  report  of  his 
doings  in  the  premises,  and  may,  from  time  to  time,  apply  to  this 
court  for  such  other  and  f urthel*  order  and  direction  in  the  prem- 
ises as  he  may  deem  necessary  and  requisite  to  a  due  administration 
of  said  trust;  and  said  receiver  is  hereby  vested,  in  addition  to  the 
powers  aforesaid,  with  all  the  general  powers  of  receiver  in  cases 
of  this  kind,  subject  to  the  supervision  of  this  court." 

The  bond  was  given,  and  was  approved  by  the  court,  and  at 
September  term,  1875,  an  order  was  made  entering  of 
FILED  BY  hkr.  Tccord  thc  order  at  chambers,  and  the  receiver's  bond 
*"  and  oath,  and  directing  him  to  proceed  as  before  or- 
dered. 

On  the  sixteenth  of  October,  1875,  an  amended  bill  was  filed, 
the  plaintiflEs  in  which  were  Hervey,  and  also  William  Waring, 
Henry  Waring,  and  Charles  Waring,  partners,  as  Waring  Bros., 
and  31  other  persons.  It  set  forth  that  Hervey  then  owned  27,500 
shares,  or  $1,375,000,  of  the  32,000  shares,  at  $50  each,  or  $1,600,- 
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000, 'of  the  capital  stock  of  the  Paris  &  Decatur  Co.;  and  14,200 
shares,  or  $1,420,000  of  the  20,000  shares,  at  $100  each,  or  $2,000,- 
000,  of  the  capital  stock  of  the  Peoria,  Atlanta  &  Decatnr  Co.;  and 
4500  shares,  at  $100  each,  or  $450,000,  being  the  entire  capital  stock 
of  the  Paris  &  Terre  Haute  Co.  It  also  set  forth  that  Waring  Bros, 
then  owned  one  fourth,  or  $500,000,,  of  the  capital  stock  of  the 
Illinois  Midland  Co.;  and  1543  of  the  bonds  of  that  company ;  and 
885  others  of  its  bonds  which  they  had  taken  in  exchange  for  885 
bonds  of  the  Paris  &  Decatur  Co.,  of  like  amount.  The  other 
plaintiffs  were  jaigment  and  general  creditors  of  the  four  corpora- 
tions, whose  debts  were  stated  at  $108,112.23,  on  account  of  the 
construction  and  operation  of  the  various  companies.  The  amended 
bill  averred  that,  in  consequence  of  the  facts  set  forth  in  the  orig- 
inal bill,  and  which  were  repeated,  the  Illinois  Midland  Co.  was 
unable  to  transact  its  necessary  business ;  that  the  executions  and 
levies  referred  to  had  removed  from  its  use  a  large  portion  of  its 
rolling-stock ;  that  the  suits  and  judgments  had  seriously  impaired 
its  credit,  and  it  was  unable  to  procure  the  necessary  supplies,  ma- 
terials, and  labor  to  successfully  operate  the  road ;  and  that  some 
of  the  hands  employed  in  maintaining  its  track  had  declined  to 
labor  fui*ther,  whereby  its  track  had  become  unsafe.  The  prayer 
of  the  amended  bill  was  the  same  as  that  of  the  original  bill. 

The  further  action  of  the  court  in  regard  to  the  receiver  and  his 
successors,  and  their  proceedings,  will  be  referred  to  hereafter,  as 
questions  in  regard  to  those  proceedings  shall  be  considered. 

On  the  fifteenth  of  February,  1876,  Albert  Grant  and  Maurice 
Grant,  partners,  as  Grant  Sros.  &  Co.,  of  London,  and  also  James 

F.  Secor,  petitioned  and  were  admitted  to  be  defend-       , 

ants,  and  on  tY^  same  day  they  filed  their  respective  StoSoob!!*' 
answers  to  the  amended  bill.  Grant  Bros.  &  Co. 
claimed  to  own  1200,  or  one  half,  of  the  Paris  &  Decatur  bonds, 
1200  of  the  1300  Peoria,  Atlanta  &  Decatur  bonds,  and  all  (280) 
of  the  Paris  &  Terre  Haute  bonds;  and  that  the  lien  of  their 
bonds  was  superior  to  the  claims  of  any  of  the  plaintiffs.  The 
answer  of  Secor  set  up  his  mortgage,  and  alleged  tiiat  none  of  the 
interest  due  May  1,  1875,  on  the  bonds  of  the  Peoria,  Atlanta  & 
Decatur  Co.  had  been  paid,  and  he  had  been  requested  by  the 
holders  of  a  majority  of  those  bonds  to  take  steps  to  protect  their 
interests,  and  that  by  the  terms  of  the  mortage  ne  was  entitled  to 
take  possession  of  the  road  for  the  benent  of  the  bondholders. 
He  asked  that  the  court  would  order  the  receiver  to  turn  over  to 
him  the  property  covered  by  the  mortgage  of  the  Peoria,  Atlanta 
&  Decatur  Co. 

On  the  fourth  of  October,  1876,  the  Paris  &  Decatur  Co.  and 
the  Paris  &  Terre  Haute  Co.  were  made  defendants  to  the  bill, 
and  they  severally  appeared  on  October  10,  1876,  and  at  the 
March  term,  1877,  put  in  answers. 
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On  the  fifth  of  December,  1876,  the  TTDion  Trust  Co.  filed  a 
bill  in  the  circuit  court  of  the  United  for  the  Southern  district  of 
Illinois,  against  the  four  corporations  and  HervOT  and 
CLOSE  M^uSSS  Secor,  to  foreclose  three  mort&^af^es  made  to  the  Union 
Trust  Co.;  but  this  suit  does  not  appear  to  have  been 
further  prosecuted,  except  that  by  theinterlocutoir  decree  of  June 
11,  1884,  hereafter  mentioned,  it  was  consolidated  with  the  other 
causes. 

At  September  term,  1877,  the  Union  Trust  Co.  was,  by  order, 
made  a  party  defendant  in  the  Hervey  suit,  "  with  all  the  rights 
and  privileges  as  though  it  had  been  an  original  defendant,"  on  its 
nnoir  Trust  petition  Setting  forth  a  default  July  1,  1875,  in  the 
fknd!ot*  to  payment  of  interest  on  the  Paris  &  Decatur  bonds; 
hkevey's  BiLi*   g^j  ^Ij^j.  jj.  Jjj^j  demanded  and  been  refused  payment 

of  such  interest ;  and  that  the  principal  and  interest  of  the  bonds 
had  become  due ;  and  that  a  majority  of  the  holders  of  the  bonds 
had  required  it  to  proceed  to  foreclose  the  mortgage ;  and  that  the 
same  was  true  as  to  a  default  October  1,  1875,  m  the  payment  of 
the  interest  on  the  Paris  &  Terre  Haute  bonds,  and  as  to  a  default 
July  1,  1875,  in  the  payment  of  the  interest  on  the  Illinois  Mid- 
land bonds. 

On  the  fifteenth  of  February,  1878,  the  Union  Trust  Co.  filed 
a  bill  in  the  circuit  court  of  the  United  States  for  the  Southern 
district  of  Illinois,  against  the  Paris  &  Decatur  Co.  and  the  Illinois 
Midland  Co.,  to  foreclose  the  Paris  &  Decatur  mortgage,  alleging  a 
othir  bilm  to  default  January  1,  1876,  in  the  payment  of  interest  on 
uSSSS^^TRuS  tlie  Paris  &  Decatur  bonds ;  that  the  Illinois  Midland 
^^  Co.,  in  issuing  its  8350  bonds,  intended  to  exchange 

them,  dollar  for  dollar,  for  the  bonds  of  the  other  three  corpora- 
tions ;  and  that  more  or  less  of  the  Paris  &  Decatur  bonds  were 
exchanged,  and  some  were,  on  exchange,  marked  "  cancelled ;"  but 
the  persons  who  exchanged  them  claimed  that  the  purchases  by 
the  Peoria,  Atlanta  &  Decatur  Co.  of  the  other  two  roads  were 
void,  and  that  the  bonds  issued  by  the  Midland  Co.  wei*e  void,  and 
that  the  exchange  and  cancellation  of  the  Paris  &  Decatur  bonds 
were  void,  and  that  those  bonds  remained  the  property  of  their 
former  owners.  On  the  same  day  the  Union  Trust  Co.  filed  a  bill 
in  the  same  federal  court,  against  the  Paris  &  Terre  Haute  Co. 
and  the  Illinois  Midland  Co.,  to  foreclose  the  Paris  &  Terre  Haute 
mortgage,  alleging  a  default  October  1, 1875,  in  the  payment  of 
interest  on  the  Paris  &  Terre  Haute  bonds,  and  containing,  in 
regard  to  the  exchange  of  those  bonds,  like  allegations  with  those 
above  set  forth  as  to  Paris  &  Decatur  bonds  in  the  bill  to  foreclose 
8PBMQUMIT  the  Paris  &  Decatur  mortgage.  On  the  same  day  Secor 
uS^nSr.  ™*  filed  a  bill  in  the  same  federal  court,  a^nst  the  Illi- 
nois Midland  Co.,  to  foreclose  the  Peoria,  Atlanta  &  l)ecatar  mort* 
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gage,  alleging  a  default  May  1, 1875,  in  the  pajmeDt  of  interest  on 
flie  Peoria,  Atlanta  &  Decatur  bonds. 

On  the  sixth  of  April,  1878,  by  an  order  of  the  State  court,  the 
Hervey  suit  was,  on  a  petition  filed  by  the  Union  Trust  Co., 
removed  into  the  circuit  court  of  the  United  States  for  the  South- 
em.  district  of  Illinois.  On  the  thirteenth  of  August,  1879,  the 
last  two  suits  brought  by  the  Union  Trust  Co.  and  the  suit 
brought  by  Secor  were  consolidated  by  the  federal  court.  On  the 
thirty-first  of  August,  1881,  Abe  Freidenberg,  on  behalf  of  him- 
self and  other  holders  of  Paris  &  Decatur  bonds,  filed  a  bill  to 
foreclose  the  Paris  &  Decatur  mortgage,  in  the  same  federal  court. 

The  last  two  suits  brought  by  flie  Union  Ti-ust  Co.,  the  suit 
brought  by  Secor,  the  Hervey  suit,  the  Freidenberg  suit,  and  a 
suit  which  had  been  brought  in  the  same  federal  court  by  the 
Kansas  Eolling-mill  Co.,  in  January  term,  1879,  against  the 
Illinois  Midland  E.  Co.  and  others,  were  consolidated  by  an  order 
made  June  23,  1882. 

Many  of  the  contested  questions  in  these  cases  arise  out  of  the 
transactions  of  the  receiver  originally  appointed  and  his  successors, 
especially  in  issuing  receiver's  certificates ;  and  the  contest,  as  pre- 
sented to  this  court,  is  substantially  one  between  the  Paris  & 
Decatur  bondholders  on  one  side  and  those  who  claim  a  priority 
of  lien  over  the  bonds  on  the  other. 

On  the  thirty-first  of  August,  1876,  Bichard  J.  Eees  was,  by  an 
order  made  at  chambera  by  the  judge  of  the  State  resiohatioh  of 
court,  in  the  Hervey  suit,  appointed  receiver  in  the  JSJ^ekt^  "3^ 
place  of  Dole,  resigned,  and  tne  order  was  confirmed  «>™'"«»^ 
by  the  court  at  the  September  term,  1876.  On  the  tenth  of 
December,  1878,  Louis  (renis  was,  by  an  order  made  by  the  federal 
court  in  the  Hervey  suit,  appointed  receiver  in  the  place  of  Kees, 
resigned.  On  the  fourth  of  April,  1882,  by  an  order  made  in  the 
Freidenberg  suit,  David  H.  Conklin  was  appointed  receiver  in  the 

}>lace  of  Bees,  resigned ;  and  on  the  thirteenth  of  April,  1882,  a 
ike  order  was  made  in  the  Hervey  case.  Genis  having  filed  his 
final  report,  the  court  made  an  order,  on  May  13, 1882,  appointing 
a  special  commissioner  to  examine  and  report  thereon,  and  on  the 
correctness  of  Genis's  accounts.  By  an  order  made  June  13,  1882, 
power  was  given  to  the  commissioner  to  examine  witnesses  as  to 
the  contents  of  the  report  and  the  acts  of  Genis  as  receiver.  By 
an  order  made  June  22,  1882,  the  commissioner  was  directed  to 
investigate  and  report  in  detail  the  number  and  amount  of  certifi- 
cates oi  indebtedness  issued  by  the  several  receivers,  and  for  what 
purpose  they  were  issued,  and  to  whom,  and  the  number  and 
amount  of  such  as  were  special  liens  on  any  of  the  property,  and 
the  character  of  the  charge  of  all  which  were  not  specific  Hens.  By 
an  order  made  June  23, 1882,  it  was  ordered  that  the  issues  in  the 
consolidated  causes  be  made  up  by  a  day  named,  and  that  by  that 
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day  the  commissioner  report  the  amount  of  receivei^'s  certificates 
outstanding,  for  what  they  were  given,  and  by  whom  held,  and  the 
amount  of  the  receiver's  mdebtedness,  and  to  whom  due. 

On  the  eighteenth  of  April,  1883,  the  commissioner  made  a  re- 

itEPOET  F  P^^^  ^  ^  ^^^®  matters  referred  to  him,  to  which  ezcep- 
MissiomBBs  ""  tious  were  filed  by  Freidenberg,  by  the  Union  Trust 
SSSSu^w"'  Co.,  and  Secor,  and  by  judgment  creditors  of  the  Paris 
DBCBBB.  ^   Decatur  Co.,   ana   by  Adams  &  Orvis.     On  the 

seventh  of  June,  1884,  the  commissioner  filed  a  supplemental  re- 
port. He  also  reported  the  testimony  taken  before  him.  The 
cases  were  brought  to  a  hearing  in  the  circuit  court  before  Mr. 
Justice  Harlan  (all  orders  made  in  them  prior  to  that  time  in  the 
federal  court  having  been  made  by  the  district  judge),  and  he 
passed  on  the  various  questions  raised  in  an  opinion  filed  February 
29,  1884.  An  interlocutory  decree  was  entered  June  11,  1884, 
confirming  the  report  of  the  commissioner  in  all  things,  and  mak- 
ing specific  adjudications  as  to  the  validity  and  8t(ztit8  of  18  difter- 
ent  series  of  receiver's  certificates,  and  of  other  debts  incurred  by 
the  receiver ;  and  referring  it  to  the  same  commissioner  to  take 
certain  accounts,  and  to  report  the  amounts  due  on  the  various 
outstanding  bonds,  and  the  uumbera  and  amounts  of  the  bonds  of 
the  sectional  mortgages  which  had  been  surrendered  and  exchanged 
for  Illinois  Midland  bonds,  and  what  Paris  &  Decatur  bonds  re- 
mained outstanding  which  had  not  been  e,xchanged  for  Illinois 
Midland  bonds,  and  the  amount  due  from  one  to  tne  other  of  the 
three  sectional  roads,  making  proper  allowance  for  the  use  by  them 
respectively  of  rolling  stock  or  terminal  facilities  belonging  to  the 
others,  and  for  moneys  paid  by  one  for  expenses  or  debts  properly 

!)ayable  by  another;  and  to  report  a  proper  distribution  of  the 
iens  or  obligations  on  or  of  the  different  roads  to  pay  any  of  the 
receiver's  certificates  or  indebtedness ;  and  as  to  which  road  should 
pay  for  terminal  facilities,  and  what  indebtedness  the  receivers  had 
incurred  therefor,  and  for  rent  of  rolling  stock,  motive  power,  and 
other  matters ;  and  to  take  and  report  all  other  testimony  offered 
by  any  party  pertinent  to  the  issues.  The  commissioner  was  also 
directed  to  take  an  account  of  all  the  indebtedness  of  the  receiver- 
ship, and  of  all  claims  of  employees  which  accrued  within  six 
months  before  the  first  appointment  of  a  receiver,  and  of  all  claims 
for  rights  of  way  or  lands  used  for  railroad  purposes  not  paid  for, 
and  01  all  bonded  indebtedness  of  tliQ  four  corporations,  properly 
classified ;  and  to  report  as  to  all  contested  claims,  with  the  testi- 
mony thereon. 

The  commissioner  made  his  report  on  the  fifteenth  of  January, 
1885,  accompanied  by  the  additional  testimony  he  had  taken. 
Freidenberg  and  other  holders  of  Paris  &  Decatur  bonds  filed  ex- 
ceptions  to  it,  as  did  Waring  Bros.,  and  certain  judgment  creditors 
of  the  Paris  &  Decatur  Co.  and  of  the  Illinois  Midland  Co. 
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The  case  was  heard  in  the  circuit  court  by  Mr.  Justice  Harlan, 
and  on  the  third  of  June,  1885,  a  final  decree  was  entered  dispos- 
ing of  the  questions  litigated,  and  providing  for  a  sale  of  the 
mortgaged  property  and  the  distribution  of  the  pro- 
ceeds.  Freidenber^  appealed  to  this  court  from  speci-  akd^amSS 
fied  parts  of  the  oecree  of  June  11,  1884,  and  from  '^**"' 
specified  parts  of  the  decree  of  June  3,  1885,  as  representing 
holders  of  Paris  &  Decatur  bonds ;  but  this  appeal  was  not  per- 
fected, and,  in  place  of  it,  Simon  Borg,  Leo  Speyer,  and  Samuel 
Lichtenstadter  were  admitted  as  parties  to  the  consolidated  clauses, 
as  holders  of  Paris  &  Decatur  bonds,  and  by  leave  took  and  per- 
fected an  appeal  from  specified  parts  of  both  decrees.  Waring 
Bros,  and  the  Union  Trust  Co.  have  taken  separate  appeals  from 
the  last  decree ;  and  Stoughton  J.  Fletcher  and  Francis  M. 
Churchman,  partners  as  S.  A.  Fletcher  &  Co.,  have  appealed,  as 
holders  of  receiver's  certificates,  from  that  decree. 

It  will  be  proper  to  first  consider  the  question  of  the  receiver's 
certificates. 

The  final  decree  declares  that  the  lien  of  the  Paris  &  Decatur 
bonds  is  subject  to  certain  receiver's  certificates  of  the  eighth, 
twelfth,  fourteenth,  sixteenth,  seventeenth,  and  eighteenth  series, 
which  are  to  have  priority  in  payment  to  the  Paris  &  Decatur 
bonds,  out  of  the  proceeds  of  sale  of  the  Paris  &  Decatur  road,  and 
which  amount,  with  interest  to  January  15, 1885,  to  $200,408.87. 

There  are  six  certificates  of  $5000  each  of  the  eighth  series, 
bearing^  10  per  cent  interest.  They  were  issued  under  an  order 
made  October  9,  1876,  which  states  that  the  court  finds  ^^^g^rgpr^^scKBr 
that  the  entire  line  from  Peoria  to  Terre  Haute  is  in  tificatbs-pur- 

.  t        f     •  ^»     X  •  J*  i?  P08B  OF  OUTLAY. 

^reat  need  of  immediate  repair,  and  m  an  unsafe  con- 
dition to  be  operated ;  and  that  the  line  between  Paris  and  Deca- 
tur is  in  a  worse  condition  than  any  of  said  line,  and  requires  an 
immediate  outlay,  for  iron,  ties,  and  other  materials,  ballasting,  and 
lab(\r,  to  put  in  a  safe  condition,  of  $34,076 ;  and  authorizes  the  re- 
ceiver to  borrow  $34,360,  to  be  expended  in  repairing  the  Paris  & 
Decatur  road ;  and  to  issue  receiver's  certificates  therefor  in  sums 
of  $5000  each,  bearing  10  per  cent  interest ;  and  declares  that  the 
certificates  "  shall  be  a  first  lien  on  the  right  of  way,  iron,  ties, 
bridges,  and  entire  railway  property  on  said  portion  of  the  line  be- 
tween Paris  and  Decatur.  Tiie  commissioner  finds  that  the  mon- 
eys were  expended  in  accordance  with  the  order. 

There  is  one  certificate  of  the  twelfth  series,  for  $32,475.20, 
with  10  per  cent  interest,  issued  under  two  orders  to  borrow  mon- 
ey to  pay  ofi  tax  liens,  the  orders  declaring  that  it  should  be  a  lien 
on  the  Paris  &  Decatur  line  superior  to  the  mortgage  and  to  all 

!)rior  certificates.     It  was  taken  at  par.     When  it  was  issued  the 
egal  rate  of  interest  was  8  per  cent,  10  per  cent  having  been  the 
legal  rate  at  the  time  of  the  first  order,  and  having  been  the  rate 
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specified  in  that  order,  and  the  authority  conferred  by  the  first 
order  beins  made  part  of  the  second.  The  commissioner  states 
that  the  only  dispute  was  as  to  the  rate  of  interest ;  that  the  money 
was  advanced  under  the  first  order,  made  July  26,  1878,  before 
the  issue  of  the  certificate,  and  at  a  time  when  the  legal  rate  of 
interest  was  10  per  cent;*that  that  order  authorized  the  sale  of  the 
certificate  at  90  cents  on  the  dollar ;  that  the  mortgagees  and  bond 
liolders  waive  any  plea  of  usury,  and  the  corporation  itself  could 
not  plead  usury ;  and  that  that  defence  was  made  only  by  the 
trustee  for  the  holders  of  surrendered  bonds  and  by  judgment 
creditors.  The  commissioner  reported  it  as  his  opinion  that  the 
certificate  should  have  efiect,  as  to  its  amount  and  lien  and  rate  of 
interest,  as  authorized,  and  according  to  its  purport.  The  circuit 
court  confirmed  this  view. 

There  is  one  certificate  of  the  fourteenth  series  for  $4376,  and  8 
per  cent  interest,  issued  under  the  before-named  order  of  October 
9,  1876,  and  a  subsequent  order  made  January  29,  1881,  for  money 
to  repair  the  Paris  &  Decatur  road,  being  for  the  balance  of  mon- 
ey authorized  by  the  first  oixler,  the  second  order  declaring  the  like 
lien  as  the  first  order. 

There  is  one  certificate  of  the  sixteenth  series,  for  $9605,  and  8 
per  cent  interest,  and  three  certificates  of  the  seventeenth  series, 
two  of  them  for  $10,000  each,  and  one  for  $5495,  all  with  8  per 
cent  interest,  issued  under  an  order  made  June  29,  1881,  which  set 
forth  that  it  was  necessary  to  the  protection  of  the  railroad  prop- 
erty that  an  outlay  should  be  made  forthwith  for  the  betterments ; 
and  authorized  the  receiver  to  expend  in  betterments,  on  the  line 
between  Paris  and  Decatur,  $35,000,  and  to  issue  certificates  to 
procure  money  for  that  purpose,  and  sell  them  at  not  less  than  90 
cents  on  the  dollar ;  the  same  to  be  a  special  charge  on  the  line 
and  railroad  property  between  Paris  and  Decatur,  superior  to  all 
liens  and  debts,  except  receiver's  debts  before  declared  by  order  of 
court  to  be  special  chai^ges  or  liens  on  that  portion  of  the  railroad. 
The  commissioner  states  that  these  certificates  were  sold,  some  at  4 
and  some  at  6  per  cent  discount ;  and  that  the  holders  of  the  cer- 
tificates, when  they  bought  them,  had  no  connection  with  the  case 
or  with  the  parties. 

There  are  four  certificates  of  the  eighteenth  series,  three  of 
them  for  $10,000  each,  and  one  for  $8288.98,  all  at  8  per  cent  in- 
terest, issued  under  another  order  made  June  29,  1881,  which  set 
forth  that  the  receiver  had  expended  on  the  Illinois  Midland  road, 
for  side  tracks  and  other  betterments,  $80,037.98,  of  which  $42,- 
664.98  had  been  expended  on  the  line  between  Paris  and  Decatnr  ; 
that,  of  the  $80,037.98,  $63,037.98  had  been  paid  out  of  the  earn- 
ings of  the  line,  of  which  $38,288.98  was  expended  on  the  line 
between  Paris  and  Decatur ;  that  the  earnings  of  the  whole  line 
had  not  been  sufficient  to  meet  the  usual  expenses  of  operation  and 
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the  ordinary  repairs  of  the  permanent  way  ;  and  that  the  receiver 
had  incurred  nnpaid  debts  to  a  larger  amount  than  $63,097.38,  in 
the  usual  operation  of  the  line  and  in  ordinary  repaii's  of  the  per- 
manent way.  The  order  approved  and  confirmed  the  appropria- 
tion of  the  $63,037.98  out  of  the  earnings  in  payment  for  better- 
ments ;  declared  that  that  sum  was  a  special  charge  and  lien  on  the 
several  portions  of  the  line  in  proportion  to  the  amounts  expended 
on  the  respective  portions;  and  authorized  the  receiver  to  issue 
certificates  to  the  amount  of  $38,288.98,  at  8  per  cent  interest,  as 
representing  so  much  of  tlie  $63,037.98  as  was  expended  for  bet- 
terments on  the  line  between  Paris  and  Decatur,  the  same  to  be  a 
special  charge  and  lien  on  the  line  and  railroad  property  between 
Paris  and  Decatur,  superior  to  all  liens  and  debts  except  receiver's 
debts  before  declared  by  order  of  the  court  to  be  special  charges 
and  liens  upon  that  portion  of  the  railway  ;  and  the  certificates  to 
be  sold  at  not  less  than  90  cents  on  the  dollar.  The  certificates 
were  sold  at  a  discount  within  that  permitted. 

Simon  Borg  and  others  appeal  because  of  the  priority  awarded 
to  the  above-named  16  receiver's  certificates. 

When  the  order  of  October  9,  1876,  was  made,  under  which  the 
six  certificates  of  the  eighth  series  were  issued,  neither  the  trustee 
nor  any  of  the  bondholders  of  the  Paris  &  Decatur  Co.  were 
parties  to  the  suit.  But  before  any  other  order  was  made  under 
which  any  of  the  16  certificates  referred  to  were  issued,  the  Union 
Trust  Oo.  had  become  a  party  to  the  Hervey  suit  as  trustee  in  the 
Paris  &  Decatur  mortgage,  and  the  default  in  the  payment  of  the 
interest  on  the  Paris  &  Decatur  bonds  had  occurred  by  January  1, 
1876. 

The  certificates  of  the  eighth  and  fourteenth  series  were  issued 
for  necessary  repairs ;  that  of  the  twelfth  to  pay  tax  liens ;  those 
of  the  sixteenth  and  seventeenth  for  betterments ;  and  those  of  the 
eighteenth  to  replace  earnings  diverted  from  paying  for  operating 
expenses  and  ordinary  repairs  to  pay  for  betterments,  while  debts 
to  a  larger  amount  had  been  incurred  for  the  operating  expenses 
and  ordinary  repairs. 

In  regard  to  the  certificates  issued  for  necessary  repairs  there  can 
be  no  doubt,  either  on  authority  or  on  principle,  in  Wallace  v. 
Loomis,  97  U.  S.  146,  on  the  filing  of  a  bill  by  the  adthomtt  to 
trustees  of  the  first  morts^afi^e  on  a  railroad  to  fore-  oatbs  fob  »k> 

1*1  •  ^1  ^  .  //•         .    1  K88ABT  BB- 

close  it,  the  court  appointed  receivers,  "  with  power  to  paibs. 
put  the  road  and  property  in  repair,  and  to  complete  any  uncom- 
pleted portions  thereof,  and  to  procure  rolling  stock,  and  to  man- 
age and  operate  the  road  to  the  best  advantage,  so  as  to  prevent 
the  property  from  further  deteriorating,  and  to  save  and  preserve 
it  for  the  benefit  and  interest  of  the  first  mortgage  bondholders, 
■and  all  others  having  an  interest  therein ;"  and  with  power  also, 
for  those  purposes,  to  raise  money,  by  loan,  to  an  amount  limited 
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in  the  order,  by  issuins;  certificateB  "  which  should  be  a  first  h'en 
on  the  property."  The  final  decree  dechired  that  the  moneys 
raised  by  loan,  or  advanced  by  the  receivers  and  expended  on  the 
road  pursuant  to  the  order,  were  a  lien  paramount  to  the  first 
mortgage,  and  should  be  paid  out  of  the  proceeds  of  sale  before 
the  first  mortgage  bonds  were  paid.  A  holder  of  second  mortgage 
bonds  objected  to  such  priority.  On  that  subject  this  court  said, 
by  Mr.  Justice  Bradley :  "  The  power  of  a  court  of  equity  to  ap- 
point managing  receivers  of  such  property  as  a  railroad,  when 
taken  under  its  charge  as  a  trust  fund  for  the  payment  of  incum- 
brances, and  to  authorize  such  receivers  to  raise  money  necessary 
for  the  preservation  and  management  of  the  property,  and  make 
the  same  chargeable  as  a  lien  thereon  for  its  repayment,  cannot,  at 
this  day,  be  seriously  disputed.  It  is  a  part  of  that  jurisdiction, 
always  exercised  by  the  court,  by  which  it  is  its  duty  to  protect 
and  preserve  the  trust  funds  in  its  hands.  It  ifi,  undoubtedly,  a 
power  to  be  exercised  with  great  caution,  and,  if  possible,  with  the 
consent  or  acquiescence  of  the  parties  interested  in  the  fund."  It  is 
true  that  the  second  mortgage  trustees  in  that  case  were  parties  to 
tlie  suit  when  the  order  was  made,  and  had  due  notice  of  the  appli- 
cation, and  made  no  objection.  As  to  that,  the  court  said  that  the 
bondholders  were  represented  by  their  trustees,  and  must  be  re- 
garded as  bound  by  tneir  acts,  at  least  so  far  as  concerned  "  the 
power  of  the  court  to  act,  in  making  the  order,  and  so  far  as  the 
interest  of  third  persons  acting  upon  the  faith  of  it  might  be  af- 
fected." It  also  said  that,  when  the  appellant  became  a  party,  he 
suggested  no  objection  to  the  terms  of  tiie  order  appointing  the  re- 
ceivers,  and  that  there  was  no  just  exception  to  tne  order  or  the 
decree. 

Property  subject  to  liens  and  claims  and  debts,  of  various  char- 
acters and  ranks,  which  is  brought  within  the  cognizance  of  x 
court  of  equity  for  administration,  and  conversion  into  money,  and 
DispoamoH  OF  distribution,  is  a  trust  fund.  It  is  to  be  preserved  for 
St??*" w  ™B  those  entitled  to  it.  This  must  be  done  by  the  hands 
?WRT  ^'  OF  of  the  court,  through  oflScers.  The  character  of  the 
EQUITY.  property  gives  character  to  the  particular  species  of 

preservation  which  it  requires.  Unimproved  land  may  lie  idle, 
with  only  payment  of  taxes.  Improved  property  should  be 
rented.  Movable  property  that  is  not  perishable  may  be  locked 
up  and  kept ;  but  if  perishable,  it  must  be  sold  by  way  of  pmser* 
vation.  A  railroad,  and  its  appurtenances,  is  a  peculiar  species  of 
property.  Not  only  will  its  structures  deteriorate  and  decay  and 
perish  if  not  car^d  for  and  kept  up,  but  its  business  and  good-will 
will  pass  away  if  it  is  not  run  and  kept  in  good  order.  Moreover, 
a  railroad  is  a  matter  of  public  concern.  The  franchises  and 
rights  of  the  corporation  which  constructed  it  were  given,  not 
merely  for  private  gain  to  the  corporators,  but  to  furnish  a  public 
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highway ;  and  all  persons  who  deal  with  the  corporation  as  credi- 
tors or  holders  of  its  obligations  mnst  necessarily  be  held  to  do  so 
in  the  view  that,  if  it  falls  into  insolvency,  and  its  affairs  come  into 
a  court  of  equity  for  adjustment,  involving  the  transfer  of  its 
franchises  and  property,  bv  a  sale,  into  other  hands«  to  have  the 
purposes  of  its  creation  still  carried  out,  the  court,  wnile  in  charge 
of  the  property,  has  the  power,  and,  under  some  circumstances,  it 
may  be  its  duty,  to  make  such  repairs  as  are  necessary  to  keep  the 
road  and  its  structures  in  a  safe  and  proper  condition  to  serve  the 
public.  Its  power  to  do  this  .does  not  depend  on  consent  nor  on 
prior  notice.  Consent  is  desirable,  but  is  seldom  practicable, 
where  the  debts  exceed  the  value  of  the  property.  Though  prior 
notice  to  persons  interested,  by  notifying  them  as  parties,  first  re- 
quiring them  to  be  made  parties  if  they  are  not,  is  genei*ally  the 
better  way,  yet  many  circumstances  may  be  judicially  equivalent 
to  prior  notice.  A  full  opportunity,  as  in  this  case,  to  be  heard, 
on  evidence,  as  to  the  propriety  of  the  expenditures  and  of  making 
them  a  first  lien,  is  judicially  equivalent.  The  receiver,  and  those 
lending  money  to  hmi  on  certificates  issued  on  orders  made  with- 
out prior  notice  to  parties  interested,  take  the  risk  of  the  final 
action  of  the  court  in  regard  to  the  loans.  The  court  always  re- 
tains control  of  the  matter,  its  records  are  accessible  to  lenders  and 
subsequent  holders,  and  the  certificates  are  not  negotiable  instru- 
ments. 

The  principle  laid  down  in  Wallace  v.  Loomis  was  applied  in 
Miltenberger  v,  Logansport  R.  Co.,  106  U.  S.  286 ;  s.  c,  12  Am. 
&  Eng.  R.  R.  Cas.  664.  In  that  case  a  bill  was  filed  caskofmiltsii- 
by  a  second  mortgagee  against  the  mortgagor  and  a  £o5!N?iH>ftT  £ 
first  mortgagee  and  judgment  creditors  of  the  mort-  ^^  "x^mw^dw 
gagor,  to  ^reclose  a  mortgage  on  a  railroad.  On  the  day  the  bill 
was  filed,  and,  without  notice  to  the  first  mortgagee,  a  receiver  was 
appointed,  and  power  given  him  to  operate  and  manage  the  road, 
"  receive  its  revenues,  pay  its  operating  expenses,  make  repairs,  and 
manage  its  entire  business,  and  to  pay  the  arrears  due  for  operating 
expenses  for  a  period  in  the  past  not  exceeding  ninety  days,  and 
to  pay  into  the  court  all  revenue  over  opei-ating  expenses."  After 
that,  and  without  notice  to  the  first  mortgagee,  who  had  not  ap- 
peared, though  notified  of  the  order  appointing  the  receiver,  and 
of  the  pendency  of  the  suit,  the  court  authorized  the  receiver  to 
purchase  engines  and  cars,  and  to  adjust  liens  on  cars  owned  by 
the  mortgagor,  and  to  pay  indebtedness  not  exceeding  $10,000,  to 
other  connecting  lines  of  road,  in  settlement  of  ticket  and  freight 
accounts  and  balances,  and  for  materials  and  repairs,  which  had  ac- 
crued in  part  more  than  90  days  before  the  order  appointing  the 
receiver  was  made,  and  to  construct  five  miles  of  new  road,  and  a 
bridge.  The  petition  for  the  order  stated  the  necessity  for  the 
rolling  stock  and  for  the  ad justment  of  the  liens;  that  the  pay- 
25  A.  &  E.  B.  Cas.— 87 
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ment  to  the  connectiD^  lines  was  indispensable  to  the  business  of 
the  road,  and  it  would  suffer  great  detriment  unless  that  was  pro- 
vided for ;  and  that  the  new  road  and  the  bridge  would  come  un- 
der the  mortgages,  and  their  construction  would  be  to  the  advan- 
tage of  the  bondholders.  After  the  first  mortgagee  had  appeared 
and  answered,  an  order  was  made  but  not  on  prior  notice  to  it,  au- 
thorizing the  receiver  to  issue  certificates  to  pay  for  rolling  stock 
he  had  bought  under  orders  of  the  court ;  and  to  pay  debts  in- 
curred  for  building  the  five  miles  of  road  and  the  bridge  under 
those  orders ;  and  to  pay  debts  incurred  for  taxes,  and  rights  of 
way,  and  back  pay,  and  supplies  in  operating  the  road ;  the  certifi- 
cates to  be  payable  out  of  income,  and,  if  not  so  paid,  to  be  pro- 
vided for  by  the  court  in  its  final  order.  Claims  thus  arising  were 
afterwards  allowed  to  be  paid  out  of  the  proceeds  of  sale  oef oi-e 
the  mortgage  bonds.  This  court  upheld  such  priority  as  to  the 
debts  of  the  purchase  of  rolling  stock,  and  for  tne  adjustment  of 
liens,  and  for  the  construction  of  the  five  miles  of  road  and  the 
bridge,  and  for  the  amount  due  connecting  lines,  some  of  which 
was  incurred  more  than  90  days  before  the  receiver  was  appointed. 
On  the  latter  branch  of  the  subject  it  said :  "  It  cannot  beafiSnned 
that  no  items  which  accrued  before  the  appointment  of  a  receiver 
can  be  allowed  in  any  case.  Many  circumstances  may  exist  which 
may  make  it  necessary  and  indispensable  to  the  business  of  the 
road  and  the  preservation  of  the  property  for  the  receiver  to  pay 
pre-existing  debts  of  certain  classes  out  of  the  earnings  of  the  re- 
ceivership, or  even  the  corpvs  of  the  property,  under  the  order  of 
the  court,  with  a  priority  of  lien ;  yet  the  discretion  to  do  so 
should  be  exercisea  with  very  great  care.  The  payment  of  such 
debts  s\axi^^^  pri/ma  fcuyie^  on  a  different  basis  from  the  payment 
of  claims  arismg  under  the  receivership,  while  it  may  be  brought 
within  the  principle  of  the  latter  by  special  circumstances.  It  is 
easy  to  see  that  the  payment  of  unpaid  debts  for  operating  ex- 
penses, accrued  within  90  days,  due  by  a  railroad  company  sud- 
denly deprived  of  the  control  of  its  propertv,  due  to  operatives  in 
its  employ,  whose  cessation  from  work  simultaneously  is  to  be  dep- 
recated, in  the  interests  both  of  the  property  and  of  the  public ; 
and  the  payment  of  limited  amounts  cue  to  other  and  connecting 
lines  of  road  for  materials  and  repairs,  and  for  unpaid  ticket  and 
freight  balances,  the  outcome  of  indispensable  business  relations, 
where  a  stoppage  of  the  continuance  of  such  business  relations 
would  be  a  probable  result,  in  case  of  non-payment,  the  general 
consequence  involving  largely,  also,  the  interests  and  accommoda- 
tion of  travel  and  tniffic,  may  well  place  such  payments  in  the 
category  of  payments  to  preserve  the  mortgaged  property  in  a 
large  sense,  by  maintaining  the  good-will  and  integrity  of  the  en- 
terprise, and  entitle  them  to  be  made  a  firet  lien.  This  view  of 
the  public  interest  in  such  a  highway  for  public  use  as  a  railroad  is, 
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as  bearing  on  the  maintenance  and  nse  of  its  franchises  and  property 
in  the  hands  of  a  receiver,  with  a  view  to  public  convenience,  was 
the  subject  of  approval  by  this  court,  speaking  by  Mr.  Justice 
Woods,  in  Barton  v.  Barbour,  104  U.  S.  126." 

In  allowing  the  certificates  of  the  eighth  and  fourteenth  series, 
for  necessary  repairs,  with  priority,  the  master  acted,  and  we  think 
properly,  on  the  authority  of  the  cases  of  Wallace  v.  Loomis  and 
Miltenberger  v.  Logansport  E.  Co. 

In  this  connection  it  is  objected  that  in  those  cases  the  suits 
were  foreclosure  suits  brought  by  trustees  under  mortgages,  and 
that  a  different  rule  should  obtain  in  a  case  where  the  aiM^Tra 
trustees  or  the  bondholders  do  not  come  into  court  ini-  casks  di8ti» 
tially»  asking  the  aid  of  equity  in.  the  appointment  of  a 
receiver.  It  is  said  that  the  Hervey  suit  was  not  such  a  suit ;  but 
the  co-plaintiffs  with  Hervey  were  judgment  creditors  of  the  JParis 
&  Decatur  Co.,  with  executions  returned  unsatisfied.  The  bill 
set  out  the  precarious  condition  of  all  the  property  held  and  used 
by  the  Illinois  Midland  Co.,  and  the  necessity  for  a  receiver  in 
the  interest  of  all  the  creditors  of  all  four  of  the  corporations,  to 
prevent  the  levy  of  executions  on  such  property ;  and  it  prayed  for 
a  judicial  ascertainment  and  marshalling  oi  all  the  debts  of  all  the 
corporations,  and  their  payment  and  adjustment  as  the  respective 
rights  and  interests  of  the  creditors  might  appear,  and  for  general 
relief.  The  plaintiffs  set  forth  that  they  represented  a  majority 
of  the  stock  in  all  the  corporations.  This  bill  was  quite  sufiicient 
to  enable  a  court  of  equity  to  administer  the  property  and  marshal 
the  debts,  including  those  due  the  mortgage  bondholders,  making 
proper  parties  before  adjudging  the  merits. 

In  regard  to  the  fact  that  neither  the  Paris  &  Decatur  bond- 
holders nor  their  trustee  were  parties  to  the  suit  when  pabtibstosuit 
the  order  of  October  9,  1876,  was  made,  the  commis-  OCTf"°?'**wS 
sioner  took  the  view,  which  the  circuit  court  confirmed,  "^*- 
that  while  they  ought  to  be  heard  before  the  order  was  made  con- 
elusive  against  them,  yet,  as  the  objections  to  the  merits  of  the 
order  would  not  haVi  been  avaifing  if  made  before  it  was 
entered,  and  the  money  had  been  actually  and  faithfully  ap- 
plied, under  the  order  of  the  court,  to  the  improvement  of  the 
mortgaged  property,  no  equitable  reason  appeared  why  the  bond- 
holders should  Keep  the  benefits  and  escape  the  burden. 

The  certificate  of  the  fourteenth  series  *was  issued  not  only  un- 
der the  order  of  October  9, 1876,  but  under  that  of  January  29, 
1881.    The  Union  Trust  Co.  was  admitted,  on  its  own 
petition,  to  be  a  party  defendant  in  the  Hervey  suit,  in  ^Svwm  S 
September,  1877.    That  petition  stated  that  the  in-  SSSf"™ 
terest  on  the  Paris  &  Decatur  bonds  had  been  in  de- 
fault since  July  1,  1875.    The  order  of  January  29,  1881,  was 
made  by  the  federal  court.    The  Union  Trust  Co.  had  removed 
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the  Hervey  suit  into  the  federal  court  in  April,  1878,  and  had  filed 
in  that  court  a  foreclosure  bill  on  the  Pans  &  Decatur  mortgage 
as  early  as  December,  1876,  and  another  such  bill  in  February^ 
1878.  The  interest  on  the  Paris  &  Decatur  bonds  had  been  in  de- 
fault, as  the  latter  bill  alleged,  since  January  1, 1876,  and  the  re- 
ceiver was  in  open  possession  of  the  entire  line  of  road,  and  running 
it,  and  exercising  the  powers  which  the  orders  of  the  courts  had 
conferred  upon  him.  Under  these  circumstances,  the  Paris  & 
Decatur  trustee,  and  its  bondholders  in  court,  througli  it,  can  be 
heard  to  make  no  other  objections  to  the  orders  except  such  as 
arise  as  to  the  merits  of  the  expenditures  made  under  them.  The 
view  of  the  commissioner  and  the  circuit  court  was  that  the  bond- 
holders should  have  such  rights  and  equities  as  they  could  have 
properly  claimed  as  parties  ab  initio^  and  that  this  view  should 
apmy  against  them  as  well  as  for  them.     In  this  we  concur. 

The  principles  properly  applicable  to  this  branch  of  the  case 
were  well  expressed  by  Mr.  Justice  Harlan,  in  his  opinion  of  Feb- 
^^  ruary  29, 1884,  as  follows :  "  Those  who  take  receiver's 
Bio^  IN  THB  certificates  must  be  deemed  to  have  taken  them  sub^ 
j^^  H^  ject  to  the  rights  of  parties  who  have  prior  liens  upon 
^'^  the  property,  and  who  have  not,  but  should  have,  been 

brought  before  the  court.  While  the  court,  under  some  circum- 
stances, and  for  some  purposes,  and  in  advance  of  the  prior  lien- 
holders  being  made  parties,  may  have  jurisdiction  to  charge  the 
property  with  the  amount  of  receiver's  certificates  issued  by  its 
authority,  it  cannot,  without  giving  such  parties  their  day  in  court, 
deprive  them  of  their  priority  of  lien.  When  such  prior  lien- 
holders  are  brought  before  the  court  they  become  entitled,  upon 
the  plainest  principles  of  justice  and  equity,  to  contest  the  neces- 
sity, validity,  effect,  and  amount  of  all  such  certificates,  as  fully  as 
if  such  questions  were  then  for  the  firet  time  presented  for  deter- 
mination. If  it  appears  that  they  ought  not  to  have  been  made  a 
charge  upon  the  property  superior  to  the  lien  created  by  the  mort- 
gages, then  the  contract  rights  of  the  prior  lienholders  must  be 
protected.  On  the  other  hand,  if  it  appears  that  the  court  did  what 
ought  to  have  been  done,  even  had  the  trustee  and  the  bondholders 
been  before  it  when  the  certificates  were  authorized  to  be  issued, 
the  property  should  not  be  relieved  from  the  charge  made  upon  it, 
in  good  faith,  for  its  protection  and  preservation.  Of  these  rules 
or  principles  the  parties  who  inaugurated  this  litigation  cannot 
justly  complain.  They  were  not  ignorant  of  the  fact  that  there 
were  existing  mortgages  upon  this  property,  and  that  fact  should 
have  been  brought  to  the  attention  of  the  court  at  the  very  outset. 
Nor  have  the  bondholders  any  ground  of  complaint  if  the  court 
charges  upon  tlie  property  such  expenditures  as  now  appear  to 
have  been  rightfully  made  in  the  interest  of  all  concernea  in  its 
management  while  in  the  hands  of  a  receiver.     As  to  receiver's 


RECEIVERS— PRIORITY  OF  CLAIMS^  681 

certificates  issued,  with  the  sanction  of  the  coart,  after  thetmstees 
became  parties,  the  purchasers  and  holders  should  be  accorded  such 
rights  as,  by  the  settled  principles  of  equity,  are  accorded  to  those 
who  deal  with  judicial  tribunals  having  jurisdiction  in  die  prem- 
ises." 

The  propriety  of  the  allowance  of  the  certificates  of  the?  twelfth 
series,  tor  tax  liens,  needs  no  argument,  and  we  think  the  interest, 
as  allowed,  was  proper. 

As  to  the  $35,000  of  certificates  of  the  sixteenth  and  seventeenth 
series,  issued  to  pay  for  betterments,  the  present  holders,  who 
bought  them  directly  from  the  receiver,  had  no  connec-  o«BTnncAT«8 
tion  with  the  case  or  with  the  parties.  A  question  sBiuM-^fFPu* 
was  made  before  the  commissioner  that  tlie  receiver  Ssm?  **'  ™**" 
did  not  faithfully  apply  the  money  as  directed  by  the  coui*t.  He 
]ield,  and  the  circuit  court  sustained  him,  that  these  purchasers 
were  not  bound  to  see  to  the  application  of  the  proceeds,  citing 
the  decision  to  that  effect  by  Mr.  Justice  Woods,  in  Stanton  v. 
Alabama  &  C.  E.  Co.,  2  Woods,  506.     In  this  view  we  concur. 

It  was  also  contended  before  the  commissioner  tliat  all  that  the 
holders  of  these  certificates  were  equitably  entitled  to  was  the 
money  they  paid,  and  without  interest,  and  not  the  face  of  the 
certificates  and  interest.  The  view  taken  by  the  commissioner, 
and  confirmed  by  the  circuit  court,  was  that,  as  the  certificates 
were  issued  for  debts  contracted  by  the  court,  when  it 
had  jurisdiction  of  the  parties  and  of  the  subject-matter,  mmTLKD  ™ 
to  persons  who  in  good  faith  invested  their  money,  for  SSw"  pm? 
the  benefit  of  the  property  in  the  possession  of  the  ^^ 
court,  the  certificates  should  be  paid  according  to  their  tenor,  as 
authorized.  We  concur  in  these  views.  It  may  be  added  that,  as 
the  order  of  June  29, 1881,  authorized  the,  certificates  to  be  sold 
at  not  more  than  10  per  cent  discount,  it  must  be  presumed  that 
the  parties  taking  the  certificates  relied  on  the  promise  to  pay 
their  face,  and  would  not  otherwise  have  trusted  the  receiver  or 
the  fund.  The  court  which  made  that  order  thought  the  limit  of 
discount  a  reasonable  one,  and  the  certificates  were  sold  within  that 
limit. 

In  regard  to  what  the  order  calls  ^^betterments,"  it  appears 
from  the  petition  of  the  receiver,  on  which  the  order  was  made, 
that  the  ^35,000  were  to  be  expended  for  ties,  rails,  Hown  n. 
new  turn-table,  and  foundations,  bridges,  and  fences,  on 
the  existing  line  of  road,  and  not  for  any  new  extent  of 
road.  An  affidavit  annexed  to  the  petition,  made  by  the  road- 
master  of  the  Illinois  Midland  Co.,  states  that,  in  order  to  place 
the  railway  in  a  suitable  condition  for  the  safe  transportation  of 
business,  the  expenditure  contemplated  was  absolutely  necessary. 
The  commissioner  finds  that  the  money  was  expended  in  substan- 
tial compliance  with  the  order  of  the  court,  and  that  the  improve- 
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ments  made  by  the  receiver  no  more  than  made  up  for  the  de- 
terioration of  the  road,  especially  in  view  of  its  imperfect  con- 
struction and  inferior  material  from  the  beginning.  This  finding 
was  approved  by  the  circuit  court. 

As  to  the  certificates  of  the  eighteenth  series  issued  to  replace 
earnings  diverted  from  paying  for  operating  expenses  and  ordi- 
nary repairs,  to  pay  for  betterments,  while  debts  to  a  large  amount 
^  had  been  incurred  for  the  operating  expenses  and  or- 
oF^iftTH  sBBin.  dinary  repairs,  it  appears  by  the  petition  of  the  re- 
onalnro  ia-  coiver,  and  the  aflBdavit  of  the  roadmaster  annexed  to 
it,  on  which  tlie  order  of  June  29, 1881,  under  which  the 
certificates  were  issued,  was  made,  that  the  expenditures  for  new 
side  tracks  and  betterments  so  paid  for  out  of  the  earnings  con- 
sisted principally  of  expenditures  for  roadbed,  bridges,  iron,  and 
ties,  which  were  in  a  worn-out  and  insufficient  condition.  The 
commissioner  and  the  circuit  court  rested  the  allowance  of  these 
certificates  on  what  was  said  by  this  court  in'  the  case  of  Fosdick  v. 
Schall,  99  U.  S.  235,  253,  254,  which  views  were  applied  in  Burn- 
ham  V.  Bowen,  111  U.  S.  776 ;  s.  c,  17  Am.  &  Eng.  R.  R.  Cas. 
308,  to  the  effect  that,  when  the  current  income  of  a  railroad  in 
the  hands  of  a  receiver  is  diverted  to  the  improvement  of  the 
property  by  the  receiver,  and  debts  for  operating  expenses  are  not 
paid,  provision  should  be  made,  in  foreclosing  a  mortgage  on  the 
road,  to  pay  such  debts  out  of  the  proceeds  oi  the  sale  of  the  prop- 
erty. See,  also,  Union  Trust  Co.  v.  Souther,  107  U.  S.  591 ;  s.  c, 
11  Am.  &  Eng.  R.  R.  Cas.  707.  The  general  principles  hereinbe- 
fore stated,  on  which  the  receiver's  certificates  reierred  to  are 
allowed,  are  those  sanctioned  in  Meyer  v.  Johnston,  53  Ala.  237, 
and  Hoover  v,  Montclair  &  G.  L.  R.  Co.,  29  N.  J.  Eq.  4. 

The  strenuous  contention  on  the  part  of  the  Paris  &  Decatur 
powKRopcoTOT  bondholders  is  that  a  court  of  chancery  had  no  power, 
Siuifo  pSowt?  by  a  receiver,  and  without  their  consent,  to  create,  on 
OV15B  MOBxaAQE.  ^-gg  coTVus  of  the  property,  any  lien  taking  priority 
over  the  mortgage  lien.  But  these  bondholders  were  represented 
by  their  trustee,  the  Union  Trust  Co.  It  filed  a  bill  in  the 
federal  court  as  early  as  December,  1876,  to  foreclose  the  Paris  & 
Decatur  mortgage,  and  it  was  made  a  party,  on  its  own  petition,  to 
the  suit  in  the  State  court  in  September,  1877,  The  Paris  & 
Decatur  mortgage  provided  that,  in  case  of  default  for  six  months 
in  payiuj^  interest  on  the  bonds  (and  such  default  occurred  at 
latest  on  January  1, 1876,  and  the  six  months  expired  July  1, 1876, 
more  than  three  months  before  any  order  was  made  on  which  any 
of  the  certificates  were  issued),  all  the  bonds  should  become  due, 
and  the  lien  might  be  enforced,  and  the  trustee  might  enter  on  the 
property  and  operate  it  till  sold,  and  make  all  needful  repairs  and 
replacements,  and  such  useful  alterations,  additions,  and  improve- 
ments to  the  road  as  might  be  necessary  for  its  proper  working,  and 
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pay  tor  them  ont  of  the  income ;  and  also  that,  in  case  of  a  default 
BO  continuing,  the  trustee  might  foreclose  the  mortgage  by  legal 
proceedings,  or  sell  the  property  by  public  auction,  and  should,  in 
case  of  such  sale^  deduct  from  the  proceeds  all  expenses  incurred 
in  operating,  managing,  or  maintaining  the  road,  or  in  managing 
its  business,  and  thereafter  apply  the  proceeds  to  pay  the  bonds. 
In  the  face  of  these  provisions  of  the  mortgage  under  which  the 
bonds  are  held,  and  of  the  facts  before  recited  as  to  the  negligence 
of  the  trustee,  all  the  while  the  property  was  in  the  hands  of  the 
court,  it  does  not  at  all  comport  with  the  principles  of  equity  for 
the  bondholders  now  to  insist  that  the  want  of  affirmative  consent 
by  them  or  their  trustee  could  paralyze  the  arm  of  the  court  in  the 
discharge  of  its  duty.  The  want  of  that  aid  which  it  was  the  duty 
of  the  trustee  and  the  bondholders  to  give  to  the  court  in  dis- 
charging its  responsible  functions,  with  the  road  openly  in  charge 
of  the  receiver  and  being  run  by  him,  and  his  acts  plain  to  view, 
and  the  interest  on  the  bonds  in  arrear,  cannot  be  urged  to  a  court 
of  equity  as  a  ground  for  denying  its  power  to  do  what  was  thought 
by  it  best  for  tlie  interests  of  all  concerned,  including  even  those 
who  thus  wilfully  stood  aloof. 

The  appellants  Borg  and  others  also  complain  of  provisions  in 
the  final  decree,  giving  priority  over  the  Paris  &  De-  itmb  made  a 
catur  bonds  to  just  and  equitable  proportions  of  the  par£"?°™ 
following  items :  (1)  Amount  of  wages  due  employees  catubbonm. 
of  receivers  Dole,  Kees,  and  Genis,  as  shown  by  Schedules  J  and 
K  of  the  report  of  the  commissioner,  the  total  amount  being 
$76,820.90;  (2)  the  indebtedness  due  from  the  receivership  to 
railroad  companies,  as  shown  by  Schedule  L  of  the  report,  amount- 
ing to  $84.615.21 ;  (3)  the  general  indebtedness  of  the  receivership, 
as  shown  by  Schedule  M  of  the  report,  under  the  head  of  "  Sup- 
plies," amounting  to  $67,787.76,  and  under  the  head  of  "  Damages," 
amounting  to  $5,871.04,  and  44  items  under  the  head  of  "  Mis* 
cellaneous,"  amounting  to  $32,937.49 ;  (4^  seven  claims  theretofore 
allowed  and  ordered  to  be  paid  by  tlie  court,  amounting  to 
$1493.18;  (5^  four  claims  on  intervening  petitions,  allowed  at 
$11,642.29;  (6)  amount  of  wages  due  employees  of  the  Illinois 
Midland  Co.  within  six  months  immediately  preceding  the  ap- 
pointment of  the  first  receiver,  as  shown  by  Schedule  H  of  the 
report ;  such  equitable  proportions  of  the  receivers'  indebtedness 
and  of  the  six  months'  labor  claims  to  be  ascertained  in  the  manner 
provided  by  the  decree. 

As  to  items  1, 2, 3, 4,  and  5,  while  it  is  admitted  that  these  debts 
were  incurred  for  the  ordinary  expenses  of  the  receivers  in  operat- 
the  road,  it  is  contended  that  they  are  entitled  to  priority  only  out 
of  the  income  of  tlie  road,  and  not  out  of  the  proceeds  oi  the  prop- 
erty itself.  Of  course,  such  items  are  payable  out  of  income,  if 
any,  before  the  corpus  is  resorted  to ;  but  that  may  be  resorted  to 
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when  the  items  are  proper  ones  to  be  allowed  for  operating 
expenses,  after  scrutiny  and  opportunity  for  those  opposing  to  be 
heard.  This  view  is  in  accordance  with  the  principles  above  laid 
down  and  the  authorities  above  cited. 

It  is  contended,  however,  that  in  the  order  of  September  11, 
OBDn  Appo  IS'^^S,  appointing  Dole  receiver,  while  authority  was 
ma^vcKirS^  given  to  tim  to  carry  on  the  business  of  the  road,  and 
PAT  urann  to  make  repairs  and  additions  essential  to  its  intei^ests 
and  safety,  it  was  provided  that,  out  of  the  moneys  he 
should  receive  from  its  operation,  he  should  pay  for  the  expenses 
of  operation ;  that  he  was  not  authorized  by  tnat  order  to  contract 
any  debt  which  tlie  receipts  of  the  road  would  not  pay ;  that  the 
terms  of  the  order  were  such  as  to  exclude  the  payment  of  any  of 
the  expenses  embraced  in  the  six  items  above  named  out  of 
any  fund  other  than  the  receipts  from  the  operation  of  the  road  ; 
and  that  the  orders  appointing  Bees  and  Oenis  were  equally 
limited.  But  we  think  tnis  view  is  not  coiTect.  The  terms  of 
these  orders  do  not  impair  or  exclude  the  ample  authority  which 
the  court  would  otherwise  have,  and  otherwise  has,  to  order  the 
claims  in  question  to  be  paid  out  of  the  property  itself,  witli 
priority. 

The  claims  embraced  in  the  six  items  have  been  carefully  scruti- 
nized and  reported  on  favorably  by  the  commissioner,  and  allowed 
by  the  circuit  court,  within  and  in  accordance  with  the  principles 
above  laid  down ;  and  we  think  that  all  of  them,  including  the  '^  six 
months'  labor  claims,"  were  properly  allowed. 

The  appellants  Borg  and  others  also  complain  that  the  final  de- 
cree declares  that  the  just  and  equitable  proportion  of  the  floating 
indebtedness  of  the  receivership,  and  of  the  six  months'  labor 
claims,  so  made  liens  prior  to  the  bonds,  shall  be  borne  by  and  im- 
piLTMBirr  OF  posed  upon  the  three  several  railroad  properties,  on  the 
DEBTOms  ajS  basis  of  the  relative  lengths  of  the  roads,  being  for  the 
AcooRDiKo  TO  PaHs  &  Dccatur  67  miles,  the  Peoria,  Atlanta  &  De- 
SkqtSbofboad  catur  60^,  and  the  Paris  &  Terre  Haute  13^.  It  is 
urged  that,  in  the  total  amount  of  debt  to  be  thus  apportioned 
among  the  several  roads,  there  are  included  debts  which,  as  against 
the  Paris  &  Decatur  bondholdere,  belong  distinctively  to  the  other 
two  roads,  and  should  be  charged  exclusively  on  them.  This  view 
is  based  on  these  allegations :  that  the  Peoria,  Atlanta  &  Decatur 
road  was  never  finished  at  either  end,  and  always  paid  rent  for 
access  to  Peoria  at  one  end  and  to  Decatur  at  the  other ;  that  the 
Paris  &  Terre  Haute  road  uses  the  track  of  another  road  to  reach 
Terre  Haute,  and  its  terminal  facilities  there,  and  does  not  own 
one-half  in  value  of  the  track  between  Paris  &  Terre  Haute ;  and 
that  the  Paris  &  Decatur  road  uses  only  two  miles  of  another  road 
at  Decatur,  and  has  ^ood  eastern  connections  at  Paris.  In  this 
view,  it  is  insisted  that  each  road  should  pay  its  own  terminal 
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charges,  and  the  cost  of  reaching  its  own  charter  points.  The  ter- 
minal expenses  and  track  rentals  of  the  two  roads,  other  than  the 
Paris  &  Decatur,  were  always  charged  by  the  receivera  against  tlie 
combined  Illinois  Midland  road.  The  view  taken  by  the  commis- 
sioner and  the  circuit  couit  was  that  the  receiver  took  the  roads  as 
he  found  them,  each  incomplete,  and  no  one  reaching  any  impor- 
tant point,  and  was  obliged  to  continue  the  leasing  arrangements 
of  the  Illinois  Midland  Co.,  so  as  to  have  a  continuous  line  from 
Peoria  to  Terre  Haute,  which  he  operated  as  an  entirety.  The 
commissioner  stated  his  conclusions  thus :  '^  In  the  operation  of  the 
road,  no  separate  accounts  of  receipts  or  disburserfients  for  each 
section,  nor  of  the  amount  of  business  contributed  by  each  section, 
nor  of  the  extent  of  the  use  of  each  road,  in  the  transaction  of  the 
various  items  of  business  taken  at  the  several  stations,  were  kept ; 
nor,  indeed,  has  it  been  possible  to  keep  such  accounts.  The  Paris 
<fe  Decatur  road  received  its  share  of  the  benefits  accruing  from  the 
use  of  the  leased  lines ;  the  exact  relative  proportion  of  benefits  to 
each  sectional  road  it  is  impossible  to  ascertain.  The  operating  ex- 
penses have  been  incurred  in  the  management  of  a  single  under- 
taking for  the  common  benefit  of  all  parties  in  interest.  The  use 
of  the  several  leased  tracks  was  necessary  for  that  common  under- 
taking. Without  the  use  of  the  leased  tracks  the  road  could  not 
have  entered  either  of  its  terminal  points,  nor  the  city  of  Decatur, 
which  was  equally  essential.  Neither  of  the  sectional  roads  enters 
any  one  of  the  three  main  points  on  the  line.  Indeed,  without  the 
leased  lines  the  operation  of  the  road,  or  either  of  the  sections, 
would  have  been  impracticable ;  and  it  seems  to  me  that  the 
rentals  for  the  use  of  the  leased  lines  were  incurred  as  much  for 
the  common  benefit  as  were  the  expenses  for  employees  and  sup- 
plies along  the  line.  If  the  management  of  the  road  had  been  so 
profitable  as  to  have  left  a  net  income  to  apply  on  the  mortgage 
debt,  the  Paris  &  Decatur  bondholders  would  have  been  entitled 
to  their  proportionate  share  of  the  income  derived  from  the  use 
of  the  leased  lines ;  they  could  scarcely  have  expected  that  without 
contributing  to  the  payment  for  the  use  of  those  lines."  These 
views  apply  equally  to  the  terminal  facilities  furnished  by  the 
leasing  roads. 

In  opposition  to  these  considerations,  it  is  urged  that,  while 
they  may  properly  apply  among  the  companies  which  were  parties 
to  the  sales  and  purchases,  they  do  not  apply  to  the  holders  of  un- 
surrendered and  unexchanged  Paris  &  Decatur  bonds,  on  the 
ground  that  they  had  nothing  to  do  with  the  conduct  of  a  joint 
enterprise,  and  could  derive  no  benefit  therefrom ;  and  that  they 
denied,  in  the  pleadings  of  their  trustee,  and  now  deny,  the 
validity  of  the  sales,  and  did  not  acquiesce  in  any  act  of  union  of 
the  roads. 
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An  argument  is  made  that  there  was  no  affirmative  legislative 

LMI8LATIVEAU  ^'^^'^^^^^J  ^^^  ^^^  purchase  and  sale  of  the  raris  & 
THoSr^'^'iroB  Decatur  road.     This  question  was  considered  by  the 

PT7HCIIA8B      AND  ' 

8ALSOVPAU8&  circuit  court  in  its  opinion,  and  it  is  said  that,  while 
■CATUB  BOAD.  ^j^^  questiou  was  by  no  means  free  from  difficulty,  it 
was  inclined  to  think  that  the  warrant  for  the  purchase  was  found 
in  the  charter  of  the  purchasing  company ;  and  that,  as  the  effect 
of  the  arrangement  was  to  establish  a  continuous  line  from  Peoria, 
via  Decatur,  to  Terre  Haute,  to  be  operated  under  a  common 
management ;  and  as  there  was  nothing  in  the  charters  of  the  sell- 
ing companies  expressly  forbidding  the  arrangements  they  made 
with  the  purchasing  company ;  and  as  what  was  done  was  fully 
executed,  and  its  validity  had  never  been  questioned  in  a  direct 
proceeding  by  the  State,  or  by  those  interested  in  the  selling  com- 
panies,— it  was  not  disposed  to  make  the  rights  of  the  parties  in 
this  litigation  depend  upon  the  inquiry  whenier  the  contracts  were 
technically  valid  or  not.  Its  conclusion  was  stated  thus :  "  In 
Thomas  v.  Railroad  Co.,  101  U.  S.  71,  the  court  said  that  '  there 
can  be  no  question  that,  in  many  instances,  where  an  invalid  con- 
tract, which  the  party  to  it  might  have  avoided  or  refused  to  per* 
form,  has  been  fully  performed  on  both  sides,  whereby  money  has 
been  paid  or  property  changed  hands,  the  courts  have  refused  to 
sustain  an  action  for  the  recovery  of  the  property  or  the  money 
so  transferred;'  further,  *that  the  executed  dealings  of  cor- 
porations must  be  allowed  to  stand  for  and  against  both  parties, 
when  the  plainest  rules  of  good  faith  reauire  it;'  still  fur- 
ther, 'that  contracts  which,  though  invalia  for  want  of  cor- 
porate power,  have  been  fully  executed,  shall  remain  as  the 
foundation  of  rights  acquired  by  the  transaction,'  I  am  the 
more  readily  inclined  to  act  upon  the  view  indicated,  because,  as 
said  by  Judge  Drummond  in  Dimpfel  v,  Ohio  &  M.  R.  Co.,  9 
Biss.  129,  'both  by  the  legislation  of  the  State,  and  by  the  con- 
struction of  the  same  by  its  highest  court,  great  encouragement  has 
been  given  to  the  union  of  Tines  of  railroad  for  the  purpose  of 
having  them  operated  under  some  general  management ;  the  result 
of  which  has  been  the  consolidation  of  many  lines  of  road  which 
wei'e  originally  separate  and  distinct,  but  which  are  now  operated 
under  a  uniform  system.'  Those  who  were  parties  to  the  aiTange- 
ment  in  question,,  those  who  acquiesced  in  it,  and  those  who  failed 
in  due  time,  by  some  proper  proceeding,  to  question  its  validity, 
should  be  held  to  be  estopped  to  raise  any  such  question  in  these 
causes.  The  litigation  must  therefore  be  conducted  to  a  conclusion 
upon  the  basis  that  the  sale  and  transfer  by  the  Paris  &  Decatur 
E.  Co.  and  the  Paris  &  Terre  Haute  R.  Co.  to  the  Peoria,  Atlanta 
&  Decatur  R.  Co.  is  not  to  be  here  questioned."  Independently  of 
this,  it  is  entirely  sufficient  to  rest  our  conclusion  on  the  principle 
that  non- action  on  the  part  of  the  Paris  &  Decatur  bondholders 
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and  their  trnstee,  which  allowed  the  conrt  and  the  receivers  to  go 
on,  during  the  entire  litigation,  contracting  debts  in  respect  to 
the  whole  line  opei*ated  as  a  unit,  and  administering  the  property 
as  one,  under  circumstances  where,  as  shown,  it  was  and  is  im- 
possible to  separate  the  interests  as  to  expenditures  and  benefits, 
in  respect  to  the  matters  now  questioned,  and  where  important 
rights  have  accrued  on  the  faith  of  the  unity  of  the  interests, 
amounts  to  such  acquiescence  as  should  operate  as  an  estoppel. 
The  interlocutory  decree  contains  a  clause  in  accordance  with  the 
foregoing  conclusion,  and,  for  the  reasons  above  stated,  we  think 
it  is  right. 

It  is  further  contended  on  behalf  of  Borg  and  others  that  all  of 
the  receiver's  debt  should  be  borne  primarily  by  the  Peoria,  At- 
lanta &  Decatur  Co.,  in  exoneration  or  the  Paris  &  De-  assumptiox  of 
catur  mortgage,  on  the  ground  that,  by  the  terms  of  the  mbtsbyparis, 
conveyance  from  the  Paris  &  Decatur  Co.  to  the  pnr-  ca^tor^^boad*' 
chasing  company,  the  latter  assumed  "  all  the  bonded  vktakce. 
and  floating  indebtedness"  of  the  selling  company.  It  is  contended 
that,  both  from  the  contract  and  by  general  principles,  the  pnr< 
chasing  company  is  bound  to  bear  alone  all  expenses  that  will  im- 
pair the  security  of  the  Paris  &  Decatur  mortgage,  and  especially 
the  expenses  of  running  the  road  as  a  public  servitude ;  and  that 
the  court  and  the  receivers  are  bound  by  the  same  limitation.  Tlie 
idea  underlying  this  view  is  that  Ihe  receiver  appointed  by  the  court 
is  merely  the  agent  of  the  purchasing  company,  and  his  manage- 
ment of  the  purchased  road  is  merely  a  continuation  of  the  manage- 
ment of  the  purchasing  company.  The  view  taken  by  the  com- 
missioner, ana  confirmed  by  the  circuit  court,  was  that  the  receiver, 
as  an  executive  officer  of  the  court,  was  intrusted  with  all  the  prop- 
erties committed  to  his  charge,  to  use  and  preserve  them,  under  the 
direction  of  the  court,  for  tne  benefit  of  all  parties  in  interest ; 
that  the  receiver  sustained  the  same  relation  to  the  bondholders  of 
each  of  the  constituent  companies ;  that,  as  the  property  of  each  of 
them  has  been  used  and  preserved  for  the  benefit  of  its  bond- 
holders, it  is  equitable  that  each  property  should  contribute  its 
just  proportion  towards  defraying  the  necessary  expenses ;  that  as 
the  Peoria,  Atlanta  &  Decatur  mortc^age  was  executed  more  than 
two  years  before  the  purchase  of  the  JParis  &  Decatur  road,  and  as 
the  obligation  of  operating  the  latter  road,  assumed  by  the  pur- 
chasing company,  was  an  ordinary  liability  and  an  unsecured  obli- 
gation, the  equities  of  the  Peoria,  Atlanta  &  Decatur  bondholders 
reauire  that  the  expenses  of  operating  the  purchased  road,  whether 
before  or  after  the  appointment  of  a  receiver,  should  not  take  pre- 
cedence, out  of  the  corpus  of  the  property  of  the  purchasing  com- 
pany, over  its  bonds,  issued  and  negotiated  before  the  transfer,  to 
the  exoneration  of  the  bonds  of  the  purchased  road ;  and  that  it  is 
more  equitable  that  the  expenses  of  the  receivership,  incurred 
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tinder  the  direction  of  the  court  for  the  benefit  of  one  road  as  well 
as  the  other,  should  be  borne  by  each  proportionally.  We  think 
these  views  are  correct,  and  that  it  is  right  to  measure  the  pro- 
portions according  to  the  lengths  of  the  roads. 

Borg  and  others  complain  of  the  following  part  of  the  final 
decree :  "  That  Waring  brothers  hold  nine  hundred  and  ninety- 
FiHAL  DBciun-  four  (994)  Donds  of  the  Paris  &  Decatur  R.  Co.,  from 
KwSfrau^B?  which  the  first  five  coupons  have  been  detached,  the 
WARIH0BR08.  numbers  of  which  bonds  are  given  in  Schedule  F, 
*  Exchanged  Paris  &  Decatur  bonds,'  attached  to  said  special  com- 
missioners last-mentioned  report,"  filed  January  15,  1885 ;  "  that 
there  is  now  due  on  said  994  oonds  the  principal  sum  of  $497,000, 
with  interest  thereon  as  provided  in  said  bonds  and  the  coupons 
thereto  attached,  the  principal  and  interest  to  this  date  amounting 
to  tlie  sum  of  $859,589.13 ;  and  that  said  Waring  Brothers  are  en- 
titled to  the  full  benefit  and  advantage  of  said  994  bonds,  the  same 
as  if  said  bonds  had  not  been  exchanged  for  those  of  the  Illinois 
Midland  B.  Co.,  and  as  if  there  had  been  no  cancellation  or  at- 
tempted cancellation  of  the  same  ;  and  it  is  ordered  by  the  court 
that,  upon  the  surrender  into  court,  for  cancellation*,  by  said  War- 
ing Brothers,  of  bonds  of  the  Illinois  Midland  Co.  to  an  amount 
equal  to  the  said  994  bonds  of  the  Paris  &  Decatur  B.  Co.,  then 
the  said  994  bonds  of  the  Paris  &  Decatur  B.  Co.  shall  be  held, 
and  are  hereby  declared  to  be,  in  full  force  and  unsatisfied,  in  the 
hands  of  said  Waring  Brothers,  the  same  and  with  like  efiFect  as  the 
other  said  valid  outstanding  bonds  of  the  said  Paris  &  Decatur 
B.  Co.,  any  exchange  or  cancellation  thereof  to  the  contrary  not- 
withstanding; and  the  special  commissioner  hereinafter  appointed 
is  directed  to  hold  for  cancellation  such  Illinois  Midland  'B. 
bonds,  when  so  surrendered,  and  to  report  the  fact  of  such  suiren- 
der  and  holding  for  cancellation  to  the  court."  The  report  of  the 
commissioner  shows  that  each  of  the  994  bonds  has  the  word  "can- 
celled "  stamped  thei*eon,  and  each  has  a  hole  punched  through  the 
signature  of  the  president  of  the  company. 

The  argument  on  the  part  of  Waring  Bros.,  to  sustain  the  above 
provisions  of  the  decree  in  regard  to  the  994  bonds,  is  that  the 
ABouMRHT  BY  HHnois  Mldkud  bonds,  amounting  to  $4,175,000,  were 
To^suBTAiH^wc^  intcudcd  to  be  largely  used  in  retiring,  by  exchange, 
CBEB,  ^}^g  bonds  of  the  three  sectional  roads,  amounting  to 

$2,780,000;  that,  in  the  agreements  made  between  Hervey  and  Grant 
Bros.  &  Co.,  and  between  Hervey  and  Waring  Bros.,  and  between 
Waring  Bros,  and  Grant  Bros.  &  Co.,  in  regard  to  the  issuing  of  Illi- 
nois Midland  bonds,  and  the  exchange  of  the  bonds  of  the  sectional 
roads  for  them,  the  underlying  contract  was  that  the  three  sectional 
companies  should  be  legally  consolidated,  so  as  to  make  the  new  Illi- 
nois Midland  mortgage  to  be  issued  a  first  lien  on  the  entire  pro 


crty  ;  that  the  three  parties  above  named  owned,  among  them,  all 
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but  a  few  of  the  Peoria,  Atlanta  &  Decatur  bonds,  and  all  of  the 
Paris  &  Terre  Haute  bonds,  and  a  large  portion  of  the  Paris  & 
Decatur  bonds ;  that  the  a^i*eement  was,  as  understood  by  all  par- 
ties, that  the  sectional  bonas  should  be  exchanged  for  the  new  Illi- 
nois Midland  bonds,  dollar  for  dollar,  and  that,  as  to  such  of  the 
Paris  &  Decatur  bonds  as  should  not  be  retired  by  exchange,  an 
equal  amount  of  the  Illinois  Midland  bonds  should  be  destroyed  ; 
that,  under  this  arrangement,  Grant  Bros.  &  Co.  and  Warinff 
Bros,  would  surrender  tneir  sectional  bonds,  secured  by  sectional 
first  mortgages,  and  accept  in  lieu  thereof  Illinois  Midland  bonds, 
secured  by  what  would  be  a  first  mortgage  on  the  three  roads,  sub- 
ject to  the  unexchanged  Paris  &  Decatur  bonds ;  that  the  written 
contracts  on  the  subject  stipulated  that  the  three  railroads  should 
be  "consolidated  into  one  company  under  the  name  of  the  Illinois 
Midland  R.  Co. ;"  that  the  purchases  and  fusion  which  took  place 
were  not  a  consolidation,  within  the  meaning  of  the  contracts ;  and 
that  what  was  contracted  for  was  to  be  not  merely  a  consolidation 
of  the  propertiesof  the  three  companies,  so  that  all  those  proper- 
ties should  pass  to  the  ownership  of  one  of  the  companies,  but  a 
consolidation  of  the  companies  themselves,  they  to  be  so  united  as 
to  become  one  company  and  one  artificial  body. 

We  are  unable  to  concur  in  this  view,  and  are  of  opinion  that 
what  was  done  was  a  substantial  compliance  with  the  bzchahob  of 
contracts.  What  Hervey  did  in  procuring  the  sales  of  ^^l^rak  mu- 
the  roads,  and  the  change  of  the  name  of  the  purchas-  kftoct 
ing  company,  and  in  making  the  new  mortgage  and 
bonds,  was  done  with  the  concurrence  of  Grant  Bros.  &  Co.  and 
Waring  Bros.  The  exchanges  made  of  the  Paris  &  Decatur 
bonds  for  the  Midland  bonds  were  not  isolated  transactions, 
but  followed  as  parts  of  one  transaction,  by  which  the  roads 
were  united  and  the  new  bonds  created  and  exchanged.  The 
transaction  contemplated  by  the  contracts  was  fully  performed, 
and  the  Paris  &  Decatur  bonds,  which  Waring  Bros,  surrendered, 
were  exchanged  and  surrendered  specifically  for  cancellation.  In 
the  contract  of  July  4,  1874,  between  Waring  Bros,  and  Grant 
Bros.  &  Co.  it  was  provided  that  907  Paris  &  Decatur  bonds  held 
by  Warinff  Bros,  should  be  exchanged  for  907  of  the  new  bonds  of 
the  Illinois  Midland  Co.,  and  cancelled.  The  evidence  and  the 
written  contracts  show  that  it  was  conteniplated  by  the  parties,  in- 
cluding Waring  Bros.,  that  such  of  the  Paris  &  Decatur  bonds  as 
should  not  be  surrendered  and  exchanged  should  retain  their  pre- 
cedence over  the  Illinois  Midland  bonds,  and  their  priority  of  lien 
on  the  Paris  &  Decatur  property.  In  the  contract  between  Her- 
vey and  Grant  Bros.  &  Co.  of  July  4,  1874,  it  was  agreed  that  the 
latter  should  retain  in  their  hands  Illinois  Midland  bonds  equal  in 
amount  to  any  Paris  &  Decatur  bonds  which  should  be  outstand- 
ing, and  should  cancel  and  return  to  Hervey  all  Paris  &  Decatur 
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bonds  whicli  should  be  exchanged  by  their  holders  for  Illinois  Mid- 
land bonds ;  and  that  if,  after  July  1,  1876,  there  should  be  any 
outstanding  unexchanged  Paris  &  Decatur  bonds,  Grant  Bros.  & 
Co.  should  cancel  and  return  to  Hervey  an  amount  of  Illinois  Mid- 
land bonds  equal  to  the  amount  of  the  then  outstanding  unex- 
changed Paris  &  Decatur  bonds.  In  the  schedule  to  the  agree- 
ment of  July  4,  1874,  between  Grant  Bros.  &  Co.  and  Waring 
Bros,  it  was  stated  that  the  Illinois  Midland  bonds  were  to  be  is- 
sued "  subject  and  in  subordination  only  to  such  bonds  already  is- 
sued by  the  Paris  &  Decatur  R.  Co.  as  for  the  time  being  shall  be 
existing  and  be  preferentially  charged  on  the  portion  of  the  under- 
taking which  shall  haye  been  constituted  with  or  represent  the  un- 
dertaking of  the  said  last-mentioned  railway  company."  The 
president  of  the  Union  Trust  Co.  was  advised  of  these  agreements 
m  December,  1874.  Waring  Bros,  surrendered  to  Grant  Bros.  & 
Co.,  887  Paris  &  Decatur  bonds,  and  took  for  them  this  receipt: 

"LoHBON,  February  17,  1875. 
*'  Receiyed  from  Messrs.  Waring  Brothers,  885  bonds  of  Paris  &  Decatur 
R.  Co.,  as  per  attached  list,  in  exchange  for  a  like  number  of  Illinois  Mid- 
land bonds,  in  fulfilment  of  first  clause  of  our  agreement  of  July  4, 1874,  the 
difference  between  885  bonds  and  907  bonds  mentioned  in  agreement  having 
been  drawn  and  cancelled  between  date  of  agreement  and  the  present  time, 
which  885  bonds  of  Paris  &  Decatur  R.  Co.  are  to  be  cancelled  forthwith,  in 
accordance  with  said  agreement.  Grakt  Bbothsbs  &  Co." 

In  the  s^reement  made  as  late  as  May  4, 1877,  between  Grant 
Bros.  &  Co.  and  Waring  Bros,  it  was  agreed  that  the  former 
should  use  their  best  exertions  "  to  obtain  the  exchange  of  the  out- 
standing Paris  &  Decatur  bonds  which  have  not  yet  been  ex- 
changee for  Illinois  Midland  bonds,  so  as  to  complete  the  amalga- 
mation." The  exchange  and  surrender  of  the  885  bonds  was  a 
completed  transaction.  No  surrender  of  any  of  the  Paris  &  De- 
catur bonds  by  any  one  was  made  dependent  on  the  suiTender 
of  any  others  of  them  or  of  the  whole.  Each  person  who  surren- 
dered gave  up  his  lien  under  the  Paris  &  Decatur  mortgage,  and 
took  one  under  the  Illinois  Midland  mortgage,  as  it  was,  and  took 
the  risk  of  its  value.  He  left  those  who  did  not  surrender  to  hold 
under  the  Paris  &  Decatur  mortgage.  There  was  no  contingency 
and  no  reservation  on  the  part  of  those  surrendering.  The  suiTen- 
der was  for  cancellation,  and  was  cancellation.  The  Illinois  Mid- 
land mortgage  and  bonds  were  and  are  valid.  All  parties  got  what 
they  contracted  for. 

In  regard  to  the  other  109  Paris  &  Decatur  bonds  (to  make  up 
the  994  exchanged  bonds  now  presented  by  Waring  Bros.,  as 
holders),  each  of  them  is  stamped  with  the  word  "  cancelled,''  and 
each  has  a  hole  punched  through  the  signature  of  the  president  of 
the  company.     In  1872  Waring  Bros,  purchased  from  Grant  Bros. 
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&  Co.  928  Paris  &  Decatur  bonds.  July  4,  1874,  they  still  held 
907  of  them.  Februaiy  17,  1875,  they  had  only  885.  Afterwards 
<3renis,  acting  for  them  and  for  Grant  Bros.  &  Co.,  brought  with 
him  from  London  to  the  United  States  all  the  Paris  &  Decatur 
^onds  which  had  been  surrendered  by  any  one  and  cancelled,  re- 
ceiving  them  from  the  custody  of  Grant  Bros.  &  Co.  These 
bonds  included,  not  only  the  885,  but  undoubtedly  the  22  others 
mentioned  in  the  receipt,  and  87  more  necessary  to  make  up  the 
994.  All  of  the  109  bonds  being  marked  "  cancelled,"  and  the 
evidence  as  to  the  entire  994  being  what  it  is,  it  must  be  held  that 
the  109,  as  well  as  the  885,  were  exchanged,  surrendered,  and  can- 
celled, and  that  the  decree  is  erroneous,  and  must  be  reversed  in  re- 
gard to  all  of  the  994. 

The  decree  provides  that  the  special  commissioner,  charged  with 
its  execution  as  to  a  sale,  shall  first  offer  the  three  rail-  dbcbbb 
road  properties  for  sale,  each  separately,  and  four  loco-  gow 
motive jBUffines  (on  which  there  is  a  specific  lien)  sepa-  '^  ^ 
rately,  and  all  other  property  acquired  by  the  receivers  otherwise 
than  from  said  railroad  companies  separately,  and,  after  having  so 
offered  said  properties,  shall  then  offer  the  whole  of  them  for  sale 
en  masse  f  and  if  the  highest  bid  received  by  him  for  the  entire 
properties  shall  exceed  the  segregate  amount  of  the  several  highest 
Olds  for  them  when  offered  separately,  then  the  whole  slijul  be 
struck  off  and  sold  as  an  entirety  to  the  pereon  making  the  bid, 
and  the  proceeds  be  divided  into  five  parts,  in  proportion  to  the 
amounts  bid  separately  on  the  five  constituent  parts,  and  distributed 
to  the  lienholders  and  bondholders  in  the  same  manner  as  if  the 
five  constituent  parts  had  been  sold  separately.  Borg  and  others 
object  to  that  provision,  and  claim  that  the  holders  of  the  unex- 
changed Paris  &  Decatur  bonds  are  entitled  to  have  a  separate  sale 
of  the  property  covered  by  the  Paris  &  Decatur  mortgage.  We 
have  considerea  the  views  urged  in  opposition  to  the  above  clause, 
but  are  of  opinion  that  under  it,  taken  in  connection  with  all  the 
other  provisions  of  the  decree,  the  rights  of  the  Paris  &  Decatur 
bondholders  are  sufficiently  secured,  and  that  they  have,  substan- 
tially, the  benefit  of  a  separate  sale.  No  one  of  all  parties  can  get 
less  by  the  sale  in  gross. 

The  appeal  of  the  Union  Trust  Co.  does  not  cover  anything  not 
embraced  in  the  appeal  of  Borg  and  others. 

The  appeal  of  Waring  Bros,  is  next  to  be  considered.  They 
object  that  certain  claims  of  theirs  under  the  head  of  ^'  Miscel- 
laneous," in  Schedule  M  to  the  commissioner's  report,  appeal  of 
part  of  the  receiver's  indebtedness,  are  by  the  decree  ^oSSSL  ^^ 
declared  to  be  subordinate  to  tlie  mortgages  and  bonds  Si^fn  "rci 
of  the  three  sectional  roads,  namely:  "$30,322.09,  »o™^«^ 
claim  assigned  by  Terre  Haute  and  Indianapolis  R.  Co.;  $14,140.67, 
terminal  &cilities  at  west  end,  assigned  by  Toledo,  Peoria  &  War- 
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saw  R.  Co.;  $54,900,  loan  account,  allowed  by  order  of  court,  June 
11, 1884 ;  $32,000,  loan  account,  allowed  by  order  of  court,  June  11, 
1884;  $29,064.84,  Rees's  notes,  allowed  by  order  of  court,  June 
11,  1884." 

As  to  the  $30,322.09,  Waring  Bros,  bought  the  claim  in  August, 
1877,  from  the  Terre  Haute  &  Indianapolis  Co.  The  receivership 
owed  that  amount  to  that  company  for  rent  of  track,  material  sup- 
plied, and  traffic  balances.  The  $14,140.67  was  a  claim  bought  by 
Waring  Bros.,  in  September,  1877,  from  the  receiver  of  the 
Toledo,  Peoria  &  Warsaw  Co.  It  was  for  rent  of  track,  stores 
supplied,  and  labor  performed.  As  to  both  of  these  items,  the 
debts  were  contractea  by  the  receiver,  and  fall  within  the  principle 
under  which  claims  of  liKe  character  are  allowed  priority. 

As  to  the  items  of  $54,900  and  $32,000,  "  Loan  Account,**  the 
commissioner,  in  his  first  report,  made  this  statement : 

"  The  Loam,  Account,    Receiver  Genis  borrowed  of  the  First 
National  Bank  of  Teire  Haute  the  sum  of  $57,400  for 
_  the  current  expenses  of  the  road,  upon  which  he  paid 

«Rjwo "  i:jriSf  12500,  leaving  a  balance  due  the  bank  of  $54,900.  He 
bad  also  a  running  loan  account  with  McKeen  &  Co., 
another  banking-house  in  Terre  Haute,  for  moneys  borrowed  for 
the  use  of  the  road,  upon  which  there  is  a  balance  due  the  bank  of 
$32,000.  These  moneys  were  borrowed  by  the  receiver  as  such, 
but  the  greater  part  thereof  was  further  secured  by  the  pei-sonal 
obligations  of  Mr.  Genis  or  Waring  Brothei-s.  The  transactions 
are  therefore  characterized  by  Mr.  Freidenberg's  counsel  as  the 
pei*sonal  accounts  of  those  parties,  and  not  the  accounts  of  the  re- 
ceiver as  such.  But,  even  if  it  were  true  that  these  moneys  were 
those  of  Mr.  Genis  individually,  yet,  if  it  were  further  true  that 
Mr.  Genis  was  authorized  to  make  the  expenditures  for  the  protec- 
tion, reparation,  or  safety  of  the  trust  estate,  and  if  he  advanced 
his  own  moneys  for  that  purpose,  he  could,  I  think,  on  principle, 
have  a  lien  on  the  trust  estate  for  moneys  so  advanced.  New  v. 
NicolL  73  N.  Y.  131.  But  there  appears  to  have  been  no  express 
authority  from  the  court  to  borrow  these  moneys.  While  a  re- 
ceiver  intrusted  with  the  operation  of  a  railroad  must  necessarily 
be  allowed  a  certain  discretion  as  to  outlays  of  money  made  in  good 
faith,  in  the  ordinary  course  of  business,  and  to  a  certain  extent 
the  details  of  the  business  must  be  left  to  his  discretion,  yet  trans- 
actions of  such  magnitude  as  the  loans  in  question  are,  I  think, 
unwarrantable  without  the  previous  authority  of  the  court;  and 
the  conduct  of  the  receiver  in  this  respect  ought  not  to  be  sanc- 
tioned, and  certainly  cannot  be  permitted  to  become  a  precedent. 
At  the  same  time,  the  evidence  appears  to  show  that  the  sums  so 
borrowed  were  applied  directly  to  pay  the  expenses  of  the  receiv- 
ership, repairs,  supplies,  pay-rolls,  or  to  replace  moneys  which  had 
been  so  applied.     Mr.  Genis's  testimony  is  very  specific  on  these 
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points.  He  says  that,  after  applying  the  income  of  the  road 
towards  expenses  (repairs;  supplies,  pay-rolls),  and,  when  he  could 
not  longer  postpone  payment  of  balance,  he  had  to  borrow.  While 
reprehending  'tnis  unauthorized  action,  yet  as  the  money  was  ap- 
plied for  repairs  on  the  property  and  expenses  of  administering 
the  trust,  and  as  the  transaction  was  thus  beneficial  to  the  parties 
in  interest,  and  as  no  bad  faith  appears  to  be  imputed  to  the 
lenders,  it  seems  to  me  that  the  rejection  of  these  claims,  as  against 
the  lenders,  would  be  harsh  and  inequitable.  And,  as  Waring 
Brothel's,  upon  whose  credit,  in  part  at  least,  these  sums  were  ad- 
vanced, have  since  paid  the  same  to  the  original  lenders,'  and  taken 
*  an  assignment  of  the  claims,  I  see  no  reason  why  they  are  not  like- 
wise entitled  to  payment.'' 
In  the  opinion  on  this  report  the  circuit  court  said  that  it  ap- 

f  roved  the  conclusions  of  the  commissioner  as  to  "  Loan  Account." 
n  the  interlocutory  decree  of  June  11, 1884,  is  this  clause :  ^'  And 
the  court  approves  the  findings  and  conclusions  of  the  ^^^  ^ 
said  special  commissioner  under  the  head  of  '  The  Loan  a^ouot  ^is- 
Account,'  in  said  report,  and  finds  that  the  receiver  "^^'^™- 
borrowed  of  the  First  National  Bank  of  Terre  Haute,  Ind.,  and  of 
McKeen  &  Co.,  bankers,  certain  sums  of  money,  which  he  applied 
directly  to  pay  the  necessary  expenses  of  the  execution  of  his  trust 
Iierein,  and  that  there  are  balances  of  $54,900  and  $32,000,  respec- 
tively, due  on  account  of  such  loans ;  and  the  court  orders,  adjudges, 
and  decrees  that  the  holders  of  said  claims  are  entitled  to  priority 
of  payment  out  of  the  trust  estate,  before  payment  of  bonds.^'  But, 
by  the  final  decree,  the  items  of  $54,900  and  $32,000  are  declared 
to  be  subordinate  to  the  mortage  bonds,  while  allowed  as  indebt- 
edness contracted  by  the  receivers.  We  are  of  opinion  that  these 
two  claims  ought  not  to  be  allowed  priority.  The  debts  were  con- 
tracted without  the  previous  authority  of  the  court.  The  amounts 
were  large,  and  we  cannot  sanction  the  action  of  the  receiver  in 
borrowing  sums  of  money  so  lar^e  in  amount,  without  the  previous 
authority  of  the  court,  even  though  the  purposes  to  which  the 
moneys  were  applied  were  such  as  is  shown. 

As  to  the  item  of  $29,064.84,  it  consists  of  eight  noteseiven  by 
receiver  Bees,  in  May  and  December,  1878,  as  shown  by  Exhibit  X. 
to  the  first  report  of  the  commissioner,  in  regard  to  bkouvkr'b 
which  the  commissioner  said,  in  that  report,  under  the 
head  of  "  Accounts  of  Waring  Brothers :"  "  The  ac- 
ceptances or  notes  of  Dole  and  Bees,  Exhibit  X,  aggregating 
$29,064.84,  are  contested  upon  the  ground  that  those  receivers  haa 
no  power  to  contract  the  debts.  Mr.  G^nis's  explanation  of  the 
item  appears  on  page  140  of  the  abstract.  Seven  of  the  eight  notes 
appear  to  have  been  ffiven  for  legitimate  and  necessarv  purposes, 
such  as  rent  of  railroad  track,  repairing  of  engine,  purcnase  of  sta- 
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tionary  engine,  money  advanced  for  general  expenses,  etc.  The 
several  amounts  were  small,  and,  I  think,  within  the  discretion  of 
the  receiver  to  contract.  It  would  be  very  trying  on  the  court,  as 
well  as  receiver,  if  the  latter,  in  operating  a  railroad,  were  com- 
pelled to  o1)tain  the  sanction  of  the  court  for  all  sums  as  small  as 
these.  The  last  item,  of  $7000,  is  more  vigorously  contested.  An 
account  of  the  transaction  is  given  by  Mr.  Genis.  Abstract,  192. 
Waring  Brothers  were  desirous  that  Kees  should  resign,  and  Genis, 
on  their  behalf,  acceded  to  his  demand  for  the  payment  of  a  for- 
feiture provided  in  Rees's  private  contract  of  employment  with 
Waring  Brothers,  as  a  condition  precedent  to  his  resignation ;  and 
thus  he  ended  his  agency  and  his  receivership  at  the  same  time. 
The  payment  of  the  forfeiture  was  made  out  of  Waring  Brothere' 
own  funds,  and  there  is  no  claim  that  it  is  a  charge  against  the  trust 
fund.  On  the  day  Rees  resigned,  he  further  insisted  that  Waring 
Brothers  should  advance  moneys  with  which  to  pay  a  certain  claim 
before  he  resigned.  This  was  a  debt  of  $7000  to  a  bank.  It  was 
a  debt  of  the  receivership,  upon  which  he  was  also  personally  liable. 
On  page  141,  abstract,  speaking  of  this  item,  Mr.  Genis  says :  'The 
last  item,  $7000,  is  cash,  given  Mr.  Rees  as  receiver,  and  passed 
into  the  general  funds,  as  the  books  will  show.'  It  is  broadly 
charged  that  this  transaction  was  bribery,  and  that  the  bribe  is 
now  asked  to  be  repaid  out  of  the  trust  funds.  Undoubtedly,  the 
debt  paid  was  a  debt  of  the  receivership,  the  trust  fund  got  the 
benefit  of  the  payment,  and  the  only  benefit  Rees  received  was  his 
release  as  surety  upon  a  debt  of  the  receivership.  Waring  Brothers' 
money  was  loaned  to  the  receiver,  and  was  used  by  him  to  pay  a 
debt  for  which  the  receivership  was  primarily  liable ;  and  the  fact 
that  such  payment  was  demanded  by  the  retiring  receiver  does  not 
make  it  any  the  less  a  present  debt  against  the  receiverehip."  In 
its  opinion  on  that  report  the  circuit  court  said  that  it  approved 
the  commissioner's  conclusions  as  to  "Accounts  of  Waring 
Brothers;"  and,  in  the  decree  of  June  11, 1884,  it  stated  that  "the 
court  approves  the  findings  and  conclusions  of  said  special  com- 
missioner under  the  head  of  'Accounts  of  Waring  Brothers,^"  but 
the  question  of  the  priority  of  the  item  of  $29,064.84  over  the 
bonds  appeara  to  have  been  reserved  by  that  decree.  In  the  final 
report  of  the  commissioner,  under  the  head  of  "  Relative  Equities 
of  Receiver's  Floating  Indebtedness  and  the  Mortgage  Bonds," 
after  discussing  the  subject  at  length,  he  said :  "  I  am  tnerefore  of 
opinion  that  all  just  indebtedness  contracted  by  the  receivers  in  the 
execution  of  their  trust,  and  in  the  operation  of  the  road,  including 
claims  for  labor  and  supplies,  liabilities  incuiTed  in  sustaining  nec- 
essary business  relations  with  other  railroad  companies,  liabilities 
as  a  common  carrier,  dama^  to  persons  and  propertjr  in  operating 
the  roadfi,  oblierations  to  Bhippers  properly  incurred  in  due  course 
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of  business,  and  other  claims,  if  any,  of  like  character,  and  coming 
within  the  same  principle,  are  entitled  to  priority  in  payment  over 
bonds."  But  in  the  nnal  decree,  the  item  of  $29,064.84  is  not 
given  such  priority.  We  are  of  opinion  that  this  item  cannot  be 
allowed  priority,  for  the  reason  that  the  borrowing  of  the  money 
for  which  the  notes  were  given  was  not  sanctioned  in  advance  by 
the  court.  Though  made  up  of  amounts  not,  perhaps,  large  in 
themselves,  the  aggregate  cannot  be  called  small ;  and  there  never 
could  be  any  difficulty  in  obtaining  an  order  of  the  court,  if  one 
were  proper,  to  borrow  money  to  a  specified  total  amount,  for 
specific  purposes.  In  any  event,  the  item  of  $7000  could  not  be 
allowed  priority,  as  the  purposes  for  which  that  sum  was  used  were 
not  sufficiently  shown. 

Waring  Bros,  also  object  because  the  final  decree  orders  that  the 
'•rents  due  Waring  Bros,  for  use  of  rolling-stock,  as  r,ot  dub  for 
shown  by  Schedules  U  and  W  of"  the  final  "report  of  S^^JKSS?-'** 
the  special  commissioner,"  and  "  the  sum  of  $21,099.43  ■"• 
due  Waring  Bros,  for  extraordinary  depreciation  of  rolling-stock," 
be  subordinated  to  the  mortgage  bonds  of  the  three  sectional  roads, 
respectively.  The  net  amount  due  for  the  above  rents,  as  stated  in 
those  schedules,  with  interest  to  January  15,  1885,  is  $325,354.35, 
and  that  amount  is  allowed  as  a  debt  by  the  commissioner.  The 
court  did  not  allow  it  priority,  and  we  see  no  sufficient  ground  for 
reversing  the  decision.  The  same  conclusion  is  reached  as  to  the 
item  for  $21,099.43. 

Waring  Bros,  also  object  because  the  court  did  not,  in  the  final 
decree,  specifically  allow  10  claims  of  theirs,  amounting  to  $67,- 
488.81,  set  forth  under  the  head  of  "Right  of  Way  Claims  and 
Outstanding  Titles,"  in  Schedule  I  to  the  second  report 
of  the  commissioner,  and  give  them  priority  to  the  mort-  claims  akd  out- 
ga^e  bonds;  and  because  that  decree  remitted  the  -allowahcb 
lioTders  of  those  claims  to  such  suits  as  they  might 
"  properly  bring  in  any  court  of  competent  jurisdiction  against  the 
company  alleged  to  be  liable  thereon,  or  against  the  purchaser  or 
purcnasers"  at  the  sale  to  be  made  under  the  decree.  We  see  no 
error  in  the  decree  in  this  respect ;  nor  in  its  failure  to  allow  in- 
terest on  the  items  of  $4500,  $9100,  and  $17,001.47;  nor  in  its 
failure  to  allow  more  to  Waring  Bros,  for  right  of  way,  land,  build- 
ings, and  mechanics'  liens,  or  to  make  any  diflFerent  provision  from 
that  made  in  regard  to  the  use  of  any  claims  by  them  in  payment 
of  the  railroad  property,  if  they  should  purchase  it ;  nor  in  its 
failure  to  give  precedence  over  the  mortgage  bonds  to  the  claims 
of  Waring  Bros,  called  "  Six  Months'  Siipply  Claims." 

We  come  now  to  the  appeal  of  S.  A.  irletcher  &  Co.  They  are 
the  holders  of  the  three  certificates  of  the  seventeenth  series,  and 
the  four  certificates  of  tlie  eighteenth  scries,  before  mentioned,  and 
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allowed  with  priority,  and  of  seven  other  receiver's  certificates 
AFPEiiOFSwA.  ^*^™®^  ^^  Schedule  N  to  the  commissioner's  second  re- 
-pE^t*  OF  P^*^'  ^^^  allowed  with  priority,  seven  of  the  entire 
cKBTini^Tas^'  lourteen  havinir  been  issaed  under  one  of  the  two  orders 
before  mentioned,  each  dated  June  29, 1881,  and  the 
other  seven  under  the  other  of  those  two  orders.  The  circuit  court, 
in  its  final  decree,  reserved  for  future  determination  all  questions 
of  the  relative  priorities  and  equities  among  those  who  were  given 
liens  prior  to  the  mortgage  bonds,  in  case  the  respective  properties 
should  not  sell  for  amounts  in  excess,  respectively,  of  the  liens  to 
which  precedence  was  given  over  the  mortgage  debts.  S.  A. 
Fletcher  &  Co.  appeal  fix)m  that  part  of  the  decree,  and  insist  that 
the  decree  ought  to  have  found  that  the  receiver's  certificates  held 
by  them  were  liens  of  the  force,  character,  and  effect,  and  to  the 
extent,  provided  by  the  two  orders  of  June  29, 1881,  according  to 
the  purport  of  the  certificates,  and  entitled  to  priority  of  payment 
over  all  bonds  and  debts,  and  all  receiver's  deots  and  certificates, 
except  the  receiver's  certificates  specially  excepted  in  those  orders. 
By  each  of  the  orders  of  June  29, 1881,  each  certificate  to  be  issued 
under  it  was  declared  to  be  a  special  charm  and  lien  on  the  line 
and  property  in  respect  of  which  it  should  be  issued,  superior  in 
lien  to  all  mortgage  Donds,  and  debts  of  the  company,  and  receiver's- 
debts,  except  such  receiver's  debts  as  had  theretofore  been  declared 
by  order  oi  court  to  be  special  charges  and  liens  on  such  line  and 
property.  We  are  of  opinion  that  (with  the  exception  of  debts  for 
taxes,  and  receiver's  certificates  issued  to  borrow  money  to  pay  taxes 
or  to  discharge  tax  liens)  there  should  be  no  priority  or  pre^rence 
among  the  debts  and  claims,  whether  receiver's  certificates  or  other 
debts,  which  are  allowed  precedence  over  the  mortgage  bonds  of 
any  road,  but  that  all  should  stand  alike,  notwithstanding  any 
orders  heretofore  made,  and  that  the  decree  should  so  provic^. 

It  results  that  the  decrees  are  reversed  so  far  as  they  allow  to 
Waring  Bros,  the  benefit  of  the  994  Paris  &  Decatur  bonds  as  un» 
exchanged  and  uncancelled  bonds,  and  so  far  as  thev  deny  priority 
over  the  Paris  &  Decatur  bonds  to  the  items  of  ^30,322.09  and 
$14,140.67,  and  so  far  as  they  fail  to  provide  that  there  shall  be  no 

Sriority  or  preference  (with  the  exception  above  stated)  among  the 
ebts  and  claims,  whether  receivers  certificates  or  other  debts, 
which  are  allowed  precedence  over  the  mortgage  bonds  of  any  road ; 
and  the  causes  are  remanded  to  the  circuit  court,  with  a  direction 
to  make  those  modifications  in  the  decrees ;  and  in  all  other  respects 
the  decrees  are  afiSrmed.  No  costs  are  allowed  in  this  court  for  or 
against  any  party,  and  the  expense  of  printing  the  record  is  to  be 
borne  equally  by  Borg  and  otners  and  Waring  Bros. 

Racaivart — Raiativa  Priority  of  Claims.— See,  generally,  note,  Nashville^ 
etc.,  R  Co.  V,  Hallerbach,  24  Am.  &  Eng.  R  R  CaS|  891;  Langdon  a.  Ver- 
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mont,  etc.,  R  Co.,  11  lb.  688;  Ifiltenberffer  «.  Logansport,  etc.,  R  Co.,  13 lb. 
464;  Burnham  «.  Bowen,  17  lb.  808;  Manhall  «.  Western,  etc.,  R  Co.,  80 
lb.  578;  Frayser  e.  Richmond,  etc,  R  Co.,  po$t^  697. 


Fbaybeb 

V. 
BlOHMOND  AND  AlLEGHANT  B.   Co. 

(Advance  Oasey  Virginia,    Januofry  28,  1886.) 

At  the  time  that  receivers  of  a  railroad,  appointed  at  the  suit  of  trust 
creditors,  qualify  and  take  charge  of  the  road,  there  is  an  execution  asainst 
the  company  in  the  hands  of  the  sheriff  and  a  fund  in  bank  to  the  credit  of 
the  court  arising  from  the  profits  of  the  road.    HM : 

The  execution  is  a  lien  upon  the  fund,  and  must  be  satisfied  therefrom  in 
preference  to  the  trust  creditors. 

Appeal  from  the  Circuit  Court  of  Richmond  City. 

By  a  deed  dated  April  27,  1881,  the  Richmond  &  Alleghany 
R.  Co.  conveyed  to  Green  &  Bocock,  trustees,  all  its  property  for 
the  purposes  and  upon  the  stipulations  set  forth  in  the  opinion  of 
the  court.  On  June  23, 1883,  the  trustees  brought  suit  in  the  Cir- 
euit  Court  to  foreclose  the  mortgage,  and  for  the  appointment  of  a 
receiver.  By  an  order  entered  on  that  day  receivers  were  ap- 
pointed, and  they  qualified  by  giving  the  required  bond  on  June 
80,  1883.  William  Ferguson,  administrator  of  D.  W.  A.  Frayser, 
deceased,  recovered  a  judgment  against  the  company  in  the  Circuit 
Court  on  the  11th  of  June,  1883,  for  $4700,  and  an  execution 
thereon  was  placed  in  the  hands  of  the  sheriff  on  June  29,  1883, 
and  returned  that  day  "No  effects."  On  December  8, 1883,  appel- 
lant filed  his  petition  in  the  suit  of  Oreen  &  Bocock  v.  Richmond 
&  Alleghany  K.,  and  was  made  a  party  thereto;  and  on  December 
19,  1883,  he  filed  an  amended  petition^  claiming  that  his  execution 
was  a  lien  upon  certain  money  which  came  into  the  hands  of  the 
receivers  upon  their  qualification,  arising  from  the  earnings  of  the 
road  prior  to  their  appointment,  and  asking  that  his  judgment  be 
satisfied  therefrom.  The  court,  being  of  opinion  that  by  the  order 
of  June  23,  1883,  appointing  the  receivers,  all  the  property  of  the 
company  was  sequestrated,  and  that  the  lien  of  the  execution  did 
not  attach  to  the  said  sums  of  money,  denied  the  prayer  of  the 
petition  by  a  decree  entered  June  16, 1884.  And  from  that  de- 
cree this  appeal  was  taken. 

W.  W.  cfe  jB.  T,  Orump  for  appellant. 

Johnson^  WUliams  cfe  Bofdware  for  appellee. 
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Lewis,  P. — By  the  deed  of  April  27,  1881,  the  company  con- 
veyed to  trustees  all  its  property,  including  "all  tolls,  income, 
issues,  and  profits  to  be  had  or  derived  "  therefrom,  to  secure  the 
Pacts.  payment  of  certain  bonds  and  the  interest  thereon.     It 

was  stipulated  in  the  deed  that  the  company  should  retain  posses- 
sion of  the  property  until  default  in  the  payment  of  the  principal 
or  interest  of  the  bonds  secured  thereby,  and  that  in  case  of  con- 
tinued default  for  three  months  after  demand  of  payment,  it 
should  be  lawful  for  the  trustees  to  take  possession  of  the  property, 
and  to  receive  the  rents,  tolls,  income,  and  profits  thereof. 

Default  having  been  made,  the  bill  to  foreclose  the  mortgage, 
and  for  the  appointment  of  a  receiver,  was  filed  by  the  trustees, 
Bocock  &  Green,  on  the  23d  of  June,  1883.  On  the  same  day  an 
order  was  entered,  appointing  Lawrence  Myers  and  Decatur  Axtell 
receivers  "  of  all  and  singular  the  mortgaged  premises,  .  .  .  in- 
cluding the  entire  line  of  railway,  the  canals,  docks,  franchises, 
knds,  books,  papers,  money,  and  all  other  property  of  the  com- 
pany." And  the  order  required  the  receivers,  before  enterhig 
upon  the  performance  of  their  duties,  each  to  execute  a  bond,  in 
the  penalty  of  one  hundred  thousand  dollars,  with  condition  for  the 
faithful  performance  of  their  duties  as  such  receivere,  to  be  ap- 
proved by  the  judge  of  the  court. 

On  the  11th  of  June,  1883,  the  appellant,  as  administrator  of  D. 
W.  A.  Frayser,  deceased,  recovered  a  judgment  against  the  com- 
pany in  the  same  court  for  $4700,  with  interest  and  costs.  On  the 
29th  of  the  same  month,  an  execution  on  this  judgment  went  into 
the  sheriflF's  hands,  which  on  the  same  day  was  returned  ''No 
effects."  On  the  following  day,  to  wit,  on  the  30th  of  June,  the 
required  bonds  of  the  receivera  were  approved  and  filed,  and  there- 
upon they  took  possession  of  the  property,  and  entered  upon  the 
performance  of  their  duties. 

It  is  claimed  by  the  appellant,  and  not  denied,  that  at  the  time 
the  bill  was  filed  there  was  a  fund  in  the  treasury  of  the  company, 
derived  from  the  operation  of  the  road,  which  was  more  than  suf- 
ficient to  satisfy  the  appellant's  execution.  This  money  was  em- 
braced in  the  order  of  the  23d  of  June,  which  enjoined  the  com- 
pany from  disposing  of  any  part  of  its  property  until  possession 
was  taken  by  the  receivers,  and  in  the  mean  time  the  company  waa 
ordered  to  deposit  all  moneys  received  by  it  in  the  First  National 
Bank  of  this  city  to  the  credit  of  the  cause. 

Under  this  order  the  company  deposited  in  bank  all  moneys 
received  by  it,  including  the  fund  on  hand  at  the  time  the  bill  was 
filed ;  and  the  important  question  to  be  determined  is,  whether  the 
lien  of  the  appellant's  execution  extended  to  that  fund,  though  de- 
posited in  banK  to  the  credit  of  the  cause  when  the  execution  went 
into  the  sheriff's  hands.    We  are  of  opinion  that  it  did. 
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The  law  is  now  well  settled  that  until  possession  of  the  mort^ 
^^ed  property  is  taken  by  the  mortgagee,  or  by  proper  mortoaoob'b 
jadicial  authority,  the  mortgagor  is  entitled  to  the  ^^rn.  ^ 
profits.  When  possession  is  thus  taken,  the  mortgagee  becomes 
entitled  to  the  profits,  but  only  to  those  which  thereafter  accrue. 
1  Jones  on  Mortgages  (8d  ed,),  sec.  670 ;  Williamson's  adminis- 
trator V.  W.  C.  V.  M.  &  Q.  S.  R.  Co.,  33  Gratt.  624 ;  Gibert  v. 
Same,  Id.  645. 

In  the  last-mentioned  case.  Judge  Staples,  speaking  for  the 
court,  said :  ^'  So  long  as  the  mortgagor  is  permitted  to  remain  in 

!>ossession  of  the  property,  he  is  entitled  to  receive  and  apply  to 
lis  own  use  the  income  and  profits  of  the  mortgaged  estate.  And 
this  is  true  althongh  the  mortgage  by  its  terms  covers  the  rents 
and  profits,  and  althongh  the  creditor  is  authorized  to  take  posses- 
sion upon  default  made  in  the  payment  of  the  debt.  As  was  said 
by  Lord  Mansfield,  in  Chinnery  v.  Black,  3  Doug.  391:  "Until 
the  mortgagee  takes  possession,  the  mortgagor  is  owner  to  all  the 
world,  and  entitled  to  all  the  profit  made. 

To  the  same  effect  are  the  decisions  of  the  Supreme  Court  of 
the  United  States.  In  Gilman  v.  111.  &  Miss.  Tel.  Co.,  91  U.  S. 
603,  a  railroad  company  executed  a  mortgage  on  its  property  and 
franchises,  "  together  with  the  tolls,  rents,  and  profits  to  be  had, 
gained,  or  levied  therefrom."  Upon  a  bill  filed  by  the  trustees  to 
foreclose  the  mortgage,  but  not  asking  for  the  appointment  of  a 
receiver,  the  court  decreed  a  sale,  and  in  a  subsequent  controversy 
between  a  creditor  of  the  company  and  the  mortgagees,  it  was  held 
that  the  company  was  entitled  to  the  earnings  of  the  road  until  the 
sale  was  actually  made. 

A  similar  question  arose,  and  was  decided  the  same  way,  in 
American  Bridge  Co.  v.  Heidelback,  94  U.  S.  798.  "  The  mort- 
gage," said  the  court,  "  could  have  no  retrospective  effect  as  to  pre- 
vious income  and  earnings.  The  bill  of  the  trustees  does  not  affect 
the  rights  of  the  parties.  It  is  an  attempt  to  extend  the  mortgage 
to  what  it  cannot  be  made  to  reach.  Such  a  proceeding  does  not 
create  any  new  right.  It  can  only  enforce  those  which  exist 
already.  The  bill  of  the  trustees  is  as  ineffectual  as  if  the  fund 
were  any  other  property,  real,  personal,  or  mixed,  acquired  by  the 
mortgagor  aUunde^  and  never  within  the  scope  of  the  mortgage." 

It  is  contended,  however,  that  the  effect  of  the  order  of  the 
23d  of  June  was  to  sequestrate  the  fund  then  on  hand,  and  thus 
to  withdraw  it  from  the  reach  of  execution  creditor,  wabfuwdwith. 
But  we  cannot  concur  in  this  view.  The  bill  is  not  a  SJIct  o/^Sl- 
general  creditor's  bill,  but  was  filed  merely  for  the  ■cu"o"* 
foreclosure  of  the  mortga^  and  the  appointment  of  a  receiver,  and 
consequently  the  rights  of  the  plaintiffs  cannot  extend  beyond  the 
mortgaged  property,  nor  could  the  decree  divest  or  impair  the 
rights  of  those  persons  whose  claims  to  the  fond  were  unaffected 
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bj  the  mortgage.  Noyes  v.  Rich,  52  Me.  115.  The  resnit,  there- 
fora,  is  that  the  money  on  hand  representing  in  part  the  earnings 
of  the  road  at  the  time  the  bill  was  filed,  though  afterwards  depos- 
ited in  bank  to  the  credit  of  the  cause,  continaed  to  be  the  money 
of  the  company,  and  hence  became  subject  to  the  lien  of  the 
appellant's  execution.  For  by  the  comprehensive  terms  of  the 
statute,  the  lien  of  a^./a.,  from  the  time  the  writ  is  delivered  to 
the  officer  to  be  executed,  extends  to  all  the  personal  estate  of  the 
judgment  debtor,  although  not  levied  on,  or  capable  of  being  levied 
on,  with  certain  enumerated  exceptions  not  material  to  the  pi-esent 
case.  And  the  lien  thus  acquired  continues  until  the  right  of  the 
creditor  to  levy  the  writ  under  which  the  lien  arises,  "  or  to  levy  a 
new  execution  on  his  judgment,  ceases,  or  is  suspended  by  a  forth- 
coming bond  being  given  and  forfeited,  or  by  a  siipersedeas  or 
other  legal  process."  Oode,  1873,  ch.  184,  sees.  3,  4;  Puryear  v. 
Taylor,  12  Gratt.  401 ;  Oharron  v.  Boswell,  18  Id.  216 ;  Trevil- 
lianas  Ex'ors  v.  Guerrant's  Ex'ors,  31  Id.  525. 

In  Edwards  v.  Edwards,  2  L.  R.,  Chy.  Div.  291,  after  an  order 
had  been  made  appointing  a  receiver,  but  before  the  receiver  had 
given  the  required  security  and  taken  possession,  certain  goods  of 
the  defendant  were  taken  in  execution  at  the  instance  of  a  judg- 
ment creditor.  The  Vice-Chancellor  held  the  taking  of  the  goods 
to  be  a  contempt  of  court,  and  that  no  rights  were  acquired 
thereby.     But  on  appeal  this  order  was  reversed. 

In  delivering  judgment,  James,  L.  J.,  said :  "  A  receiver  be- 
comes such  on  giving  security.  When  he  has  done  that  he  can 
take  possession.  It  would  be  very  serious  to  hold  that  he  can  take 
possession  before  giving  security.  There  is  no  reason  to  depart 
from  the  plain  meaning  of  the  words  of  the  order  which  appoints 
him  receiver  conditionally  on  his  giving  security.  ...  I  am  of 
opinion,  therefore,  that  no  contempt  has  been  committed,  that  the 
execution  creditor  is  right,  and  that  the  order  of  the  Vice-Chan- 
cellor must  be  reversed."  Mellish,  L.  J.,  concurred  in  reversing 
the  order,  but  expressed  the  opinion  that  ^'  if  the  receiver  had 
really  taken  possession  before  the  goods  were  seized,  although  he 
had  not  been  completely  appointed  receiver,"  the  case  would  have 
been  different.  See  also  High  on  Receivers,  sec.  121 ;  Jones  on 
Railroad  Securities,  sec.  493  ;  Kerr  on  Receivers,  p.  168  et  seq. 

The  present  case  is  stronger  for  the  execution  creditor  than  the 
case  last  mentioned,  since  here  the  receivers  are  not  entitled,  in  any 
event,  to  the  earning^  of  the  road  which  accrued  before  the  bill 
was  filed.    Dow  v.  Memphis  &  L.  R.  Co.,  20  Fed.  Rep.  768. 

It  follows,  therefore,  tnat  the  Circuit  Court  erred  in  denying 
the  prayer  of  the  appellant's  petition  for  satisfaction  of  his  debt 
out  of  that  fund  in  the  hands  of  the  court.  And  for  these  reasons^ 
and  without  deciding  any  other  question  discussed  at  the  bar^  the 
decree  must  be  reversed. 

Decree  reversed. 
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Execution  Creditors  at  Time  of  Appointment  of  Receiver— Priority  over 
Trust  Creditors.— See  Gibert  v.  W.  C,  etc^  R.  Co.,  1  Am.  &  Eng.  R.  R.  Cas. 

See,  generally,  as  to  priority  of  claims,  Union  Trust  Oo.  e.  Illinois  Mid- 
land R  Co.,  €mt6f  p.  560. 


United  States  Tbijst  Oo. 

V. 

New  Yobe,  West  Shobe  and  Buffalo  B.  Oo.,  re  Rubsell,  Be- 

ceiver. 

(Advance  Cam,  Now  Tori.    March  2,  1886.) 

The  Act  of  1888,  New  York,  relating  to  receivers  of  corporations,  and  al- 
lowing them  to  receive  commissions  of  from  two  and  a  half  to  five  per  cent 
of  the  money  bandied  by  them,  applies  only  to  receivers  of  insolvent  corpora- 
tions particularly  referred  to  in  the  Act.  It  does  not  apply  to  receivers  ap- 
pointed in  proceedings  in  chancery  to  wind  up  a  corporation,  whose  com- 
pensation is  regulated  by  section  8820  Code  Civil  Procedure,  in  accordance 
with  which  the  compensation  of  a  receiver  may  be  fixed  by  the  court  at  a 

fross  reasonable  sum,  not  to  exceed  five  per  cent  upon  the  sum  received  and 
isbursed  by  him. 

The  power  of  a  court  of  equity  to  appoint  a  receiver  pendente  lite  in  fore- 
closure proceedings  is  inherent,  and  not  dependent  upon  statutory  author- 
ization. 

Appeal  by  receivers  from  an  order  of  the  Supreme  Oourt  at 
General  Term  in  the  Second  Department,  affirming  an  order 
denying  their  motion  that  their  commissions  be  fixea  according 
to  §  2,  chap.  378,  Laws  1883.    Aflarmed. 

The  questions  raised  by  this  appeal  ^nd  the  facts  from  which 
they  arise  safBciently  appear  in  the  opinion. 

William  G,  ChoaUy  Mihu  JSoot^  and  P.  B.  McOlerman  for 
Horace  Kusseli  and  Theodore  Houston,  Receivers,  appellants. 

Edwwrd  W.  Podge  for  the  New  York,  West  Shore  &  Bujffalo 
B.  Co.  and  Ashbel  Green  as  Beceiver,. respondents. 

Joseph  H.  Choate  for  the  Trust  Co.  et  al.j  respondents. 

Andeews,  J. — The  Code  of  Civil  Procedure,  which  was  in  force 
when  the  proceedings  in  this  action  were  taken,  furnished  the 

f;eneral  mle  governing  the  allowance  of  commissions  to  receivers, 
f  is  found  in  section  3320,  which  provides  as  follows :  ^^^  ^g  «>  r»- 
"A  receiver,  except  as  otherwise  specially  prescribed  cmivBt^  com, 
by  statute,  is  entitled,  in  addition  to  his  lawful  expenses,  ^™^*^*' 
to  such  a  commission,  not  exceeding  five  per  centum  upon  the 
sum  received  and  disbni*sed  by  him,  as  the  coart  by  which  or  judge 
by  whom  he  is  appointed  allows." 

The  jndge  at  special  term,  in  substance,  held  that  this  section 
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governed  the  allowance  of  coinmissions  in  the  case,  and  made  an 
order  fixing  the  commisBions  of  the  receivers  at  a  gross  sum,  less 
than  five  per  centum  upon  the  sums  received  and  disbursed.  The 
order  of  the  special  term  was  affirmed  bv  the  general  term,  and 
the  only  question  presented  on  this  appeal  is  as  to  the  application 
of  section  3320  to  the  case  of  a  receiver  pendente  lite,  appointed 
in  a  foreclosure  action,  to  foreclose  a  mortgage  executed  by  a  cor- 
poration. It  is  plain  that  the  section  is  applicable  to  receivei-s 
appointed  in  foreclosure  actions,  where  the  mortgagor  is  an  in- 
dividual. But  it  is  claimed  that  the  case  of  a  receiver  appointed 
in  a  foreclosure  action  against  a  corporation  is  ta^ken  out  of  the 
general  rule  of  law  by  force  of  section  2,  chap.  378  of  the  Laws  of 
1883,  and  that  by  that  section  such  a  receiver  is  entitled  to  a  fixed 
percentage  upon  receipts  and  disbursements,  which  the  court  is 
bound  to  allow,  irrespective  of  any  consideration  of  the  character 
or  value  of  the  services  rendered. 

The  Act  of  1883  is  entitled  "  An  Act  in  Relation  to  Receivers 
of  Corporations."  The  second  section,  upon  which  the  appellants 
rely,  is  as  follows  r "  Every  receiver  shall  be  allowed  to  receive  as 
compensation  for  his  services  as  such  receiver  five  per  cent  for 
the  first  $100,000  actually  received  and  paid  out,  and  two  anda  half 
per  cent  on  all  sums  received  and  paid  out  in  excess  of  the  said 
1100,000." 

We  have  readied  the  conclusion  that  the  appellants  were  not 
APPELLAJIT8H0T  "  reccivcrs  of  corporations"  within  the  meaning  of  the 
^hm'act.  Act  of  1883,  and  shall  content  ourselves  with  a  brief 
statement  of  the  reasons  for  our  judgment. 

The  power  of  a  court  of  chancery  to  appoint  a  receivtv pendente 
Ute  in  loreclosure  cases  is  a  part  of  its  incidental  jurisdiction,  not 
powKBTOAP-  depending  upon  any  statute;  and  which  it  exercises, 
^TKBs.  ""  wlienever,  by  feason  of  the  insufficiency  of  the  security 
or  other  reason,  equity  req^uired  that  the  rents  and  profits  of  the 
mortgaged  property,  pendmg  the  litigation,  should  be  impounded 
and  retained,  to  be  applied  upon  the  debt,  to  be  ascertained  by  the 
final  judgment.    Hollenbeck  v.  Donnell,  94  N.  T.  342. 

The  receiver,  by  virtue  of  his  appointment,  took  possession  of 
TrrtAntyt  the  mortgaged  property  and  received  the  rents  and 
««^«">-  profits  as  the  officer  of  the  court,  but  the  title  to  the 

property  was  not  dianged,  but  remained  in  the  mortgagor  until 
a  sale  under  the  decree  in  the  action.  Keeney  v.  Home  Ins.  Co., 
71  N.  r.  396. 

This  jurisdiction  was  not  affected  by  the  character  of  the  mort* 

gagor,  whether  an  individual  or  a  corporation.    It  rested 

i^^lmSm  iipon  grounds  quite  independent  of  the  character  of 

ov  iuSctojSob!  tii6  parties  to  the  instrument,  or  the  nature  of  the 

mortgaged  property.     But  it  was  held  at  an  early  day 

in  this  State,  that  the  jurisdiction  of  chancery  did  not  extend  to 
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the  sequestration  of  the  propertj'  of  a  corporation  by  means  of  a 
receiver,  or  to  the  winding-up  of  its  affairs,  or  to  control  or  re- 
strain the  usurpation  of  franchises  by  corporate  bodies,  or  by  per- 
sons claiming  without  right  to  exercise  corporate  powers.  Atty.- 
Gen.  V,  TJtica  Ins.  Co.,  2  Johns.  Ch.  371 ;  Atty.-Gen.  v.  Bank  of 
Niagara,  Hopk.  354. 

Tlie  refusal  of  the  court  of  chancery  to  entertain  jurisdiction 
of  corporate  bodies,  at  the  instance  of  creditors,  or  to  juBisDicTioif 
wind  up  their  affairs  in  case  of  insolvency,  led  to  the  w'iro^op"'coi2 
enactment  by  the  legislature  in  1825  of  the  Act,  chap.  ^^^^ 
325,  of  the  laws  of  tnat  year,  entitled  "  An  Act  to  Prevent  Fraud- 
ulent Bankruptcies  of  tncorporated  Companies,  and  to  Facilitate 
Proceedings  against  them,"  etc. 

By  this  act  jurisdiction  was  conferred  upon  the  court  of  chan- 
cery to  sequestrate  the  property  of  a  corporation  upon  the  applica- 
tion of  a  judgment  creditor,  after  the  return  of  an  execution 
"Unsatisfied,"  and  to  appoint  a  receiver  of  its  property  (§  15);  and 
in  case  of  an  incorporated  bank,  which  had  become  insolvent  or. 
had  violated  its  charter,  it  authorized  the  court  of  chancery,  upon 
the  petition  of  the  Attorney-General,  or  of  a  creditor,  to  proceed 
by  injunction  and  to  appoint  a  receiver  of  the  property  of  the 
bank,  and  to  distribute  the  same  among  its  creditors  (§  17). 

The  provisions  of  the  Act  of  1825,  enlarged  and  extended,  were 
incorporated  into  the  Revised  Statutes, in  the  article  entitled  "Of 
Proceedings  against  Corporations  in  Equity"  (2  R.  S.  462),  and  a 
complete  statutory  system  was  enacted  for  the  winding-up  of  the 
affairs  of  a  corporation  against  which  an  execution  had  been  re- 
turned "  Unsatisfied,"  at  the  instance  of  the  creditor  in  the  execu- 
tion, and  for  similar  proceedings  against  insolvent  banking  or  other 
specified  corporations,  at  the  instance  of  the  Attorney- General,  or 
any  creditor  or  stockholder.     §§  36,  39,  40,  41. 

The  court  was  authorized  to  appoint  receivers  of  the  corporate 
property.  Their  power  and  duties  are  specified  in  the  statute  in 
great  detail,  and  it  is  declared  that  receivera  so  ap-  ahdtoappoiht 
pointed  shall  be  vested  with  all  the  estate,  real  and  per-  "w"^^™«-  • 
sonal,  of  such  corporation ;  and  they  are  declared  to  be  trustees  of 
such  estate,  for  the  benefit  of  such  corporation  and  its  stockhold- 
ers.    2  R.  S.  469,  §§  67,  68. 

The  system  inaugurated  by  the  Act  of  1825  and  incorporated 
into  the  Revised  Statutes  has  been  continued  by  the  Codes,  and  for 
fifty  years  prior  to  the  Act  of  1883  had  been  the  statutory  system 
of  procedure  for  the  winding-up  of  the  affairs  of  insolvent  corpo- 
rations, through  receivers  appointed  by  the  court,  not  by  virtue  of 
its  inherent  jurisdiction  but  under  statutory  authority ;  the  statute 
which  authorized  their  appointment  also  prescribing  with  great 
minuteness  their  powers  and  duties. 

The  immediate  point  in  controversy  is,  whether  the  Act  of  1888 
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was  an  additional  regulation  prescribing  the  rights  and  dnties  of 
ooaanuonox  receivers  of  insolvent  corporations^  or  has  a  wider  scope, 
oPTUfTATUTB.  embracing  all  receivers  of  a  corporation  or  of  corpo- 
rate property,  however  appointed,  or  for  whatever  parpose  the  ap- 
pointment may  have  been  made. 

We  think  the  limited  construction  of  the  statute  is  the  true  one, 
and  that  the  general  langaage  of  the  2d  section  prescribing  the 
fees  of  receivers  most,  in  view  of  the  context,  be  constmed  as  re- 
lating only  to  receivers  of  insolvent  corporations.  The  Act  is 
made  np  mainly  from  the  provisions  of  chap.  537  of  the  Laws  of 

1880,  and  the  subsequent  amendments  of  1881  and  1882  (Laws  of 

1881,  chap.  639 ;  1882,  chap.  331),  and  those  Acts  expressly  related 
to  receivera  of  insolvent  corporations. 

The  Ist  section  is  new,  and  in  substance  is  a  legislative  enact- 
ment of  the  Supreme  Court  Bule  No.  81,  and  prescribes  that  an 
application  for  the  appointment  of  a  receiver  of  a  corporation 
shall  be  made  in  the  juaicial  district  in  which  the  principal  busi- 
ness office  of  the  corporation  is  located,  or  in  a  county  adjoining 
such  district.  This  section  makes  no  reference  to  the  nature  of 
the  proceeding  in  which  the  application  is  made.  But  a  reference 
to  the  9th  section  shows  that  proceedings  against  insolvent  corpo- 
rations only  were  in  contemplation. 

The  9th  section  declares  tnat  all  applications  to  the  court,  con- 
templated by  the  Act,  shall  be  made  in  the  judicial  district  where 
tlie  principal  office  of  the  insolvent  corporation  is  located.  The 
other  sections  provide  for  orders  and  proceedings  of  various  kinds. 
If  the  nature  of  the  proceeding  to  which  the  Act  relates  is  left 
indefinite  by  any  of  the  other  sections,  the  obscurity  is  removed 
by  the  9th  section,  which  shows  that  the  le^lature  was  dealing 
with  insolvent  corporations,  and  that  the  orders  to  be  made  were 
in  proceedings  against  such  corporations  only. 

The  2d  section  is  the  one  prescribing' the  fees. 

The  3d  section  provides  tnat  the  order  appointing  the  receiver 
shall  designate  the  place  of  deposit  of  the  lunds  of  the  corporap- 
tion,  and  that  they  shall  not  be  deposited  elsewhere,  except  upon 
the  order  of  the  court,  on  notice  to  the  Attorney-General.  The 
application  for  an  order  changing  the  place  of  deposit  must,  ac- 
cording to  the  9th  section,  be  made  in  the  judicial  district  where 
the  principal  office  of  the  insolvent  corporation  is  located. 

Tne  3d  section,  therefore,  relates  to  a  proceeding  against  an  in- 
solvent corporation,  for  it  is  only  in  such  a  proceeding,  as  appears 
by  the  9th  section,  that  an  order  is  contemplated. 

The  4th  section  makes  it  the  duty  of  the  receiver  of  an  insur- 
ance, banking,  or  railroad  corporation  to  make  and  file  periodical 
accounts  every  six  months ;  prohibits  his  paying  to  any  attorney  or 
counsel  any  costs,  fees,  or  allowances  until  the  amounts  shall  have 
lieen  statea  to  and  approved  by  the  court  by  an  order  duly  entered, 
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and  requires  notice  of  the  presentation  of  any  such  accounts  to  be 

fiven  to  the  Attorney-General,  who  is  also  required  to  examine  the 
ooks  and  aocoants  of  the  receiver  at  least  once  every  twelve 
months;  provisions  very  appropriate  to  a  receivership  for  winding 
up  the  a£udrB  of  a  corporation. 

It  is  not  questioned  that  the  remaining  sections  of  the  Act, 
from  6  to*  10,  both  inclusive,  relate  exclusively  to  proceedings 
against  insolvent  corporations.  We  think  the  preceding  sections 
relate  to  the  same  subject.  It  is  matter  of  public  notorietv  that 
the  Act  of  1883  was  passed  in  view  of  the  scandals  which  had  been 
set  afloat  in  respect  to  the  administration  of  the  affairs  of  insolvent 
corporations  through  receivers. 

Omitting  the  2a  section,  it  is,  we  think,  reasonably  clear  that  the 
object  of  the  Act  was  to  supplement  the  existing  legislation  in  re- 
spect to  the  winding-up  of  the  affairs  of  insolvent  corporations, 
and  to  provide  further  i*e8trictions  and  safeguards  a^inst  the  mis- 
use or  aepletion  of  corporate  funds  in  the  nands  oi  the  receivers. 
The  2d  section  dealt  with  a  subject  germane  to  the  purpose  of  the 
Act,  and  fixed  the  compensation  of  the  receiver,  and  wnen  it  used 
the  language,  "  every  receiver,"  it  is  by  the  ordinary  rules  of  in- 
terpretation and  construction  of  statutes,  to  be  restricted  to  the 
particular  subject  with  which  the  legislature  was  dealing,  and  to 
which  the  section  in  question  had  an  appropriate  application.  See 
Smith  V.  Peoi>le,  47  N.  Y.  830 ;  People  «>.  McClave,  99  N.  T.  83. 

The  conclusion  is  that  the  Act  of  1883,  including  the  2d  section, 
relates  exclusively  to  receivers  of  corporations,  appointed  in  pro- 
ceedings in  insolvencv. 

The  order  should  therefore  be  affirmed. 

All  concur. 

Appointment  of  Receiver  of  Unoccupied  Railway  Property  where  Posses- 
sion and  Title  are  In  Disputes — ^Where  the  title  to  an  unused  railroad  track  is 
in  dispute,  and  both  parties  to  the  controversy  claim  possession,  and  neither 
is  in  actual  physical  possession,  a  court  of  equity  will  not  interfere  in  a  suit 
to  quiet  title  by  appointing  a  receiver,  even  where  the  defendant  has  at- 
tempted to  take  forcible  possession,  until  the  right  to  possession  is  estab- 
lished at  law.     8t.  Louis,  K.  C.  A  C.  R.  Co.  v.  Dewees,  28  Fed.  Repr.  519. 

Appointment  of  Receiver,  what  are  Grounds  for^Power  of  Court  of  Chan- 
eery  to  appoint  Receiver  as  against  Directors  seelcing  to  wind  up  a  Corn- 
pan  yt — AlieKations  in  a  bill  that  the  company  is  insolvent,  and  has  suspended 
its  business  for  want  of  funds  to  carry  on  the  same,  are  not  sufficient  in  a 
bill  to  have  a  corporation  declared  insolvent  and  a  receiver  appointed.  The 
facts  and  circumstances  must  be  set  out  from  which  the  insolvency  of  the 
corporation  shaU  appear. 

Siection  thirty-four  of  the  Corporation  Act  (Rev.  of  New  Jersey,  p.  182)  au- 
thorizes the  dissolution  of  a  corporation  before  the  time  limited  in  the  certifi- 
cate of  incorporation  in  its  charter,  by  the  resolution  of  a  majority  of  the 
whole  board  of  directors,  at  a  meeting  called  for  that  purpose,  on  three  days' 
notice  to  each  director,  and  the  consent  of  two  thirds  in  interest  of  all  its 
stockholders,  at  a  meeting  of  stockholders  convened  upon  notice,  such  con- 
sent being  expressed  in  meeting,  and  being  duly  attested  by  its  secretary  and 
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filed  in  the  office  of  the  secretary  of  State.  The  fifty-seventh  section  makes  th» 
directors  of  the  corporation  at  the  time  of  its  dissolution  its  trustees  to  close 
.np  its  business,  pay  its  debts,  and  divide  the  surplus  remaining  among  the 
stockholders.  The  sixteenth  section  authorizes  the  chancellor,  upon  the  dis- 
solution of  a  corporation,  either  to  continue  the  directors  as  trustees  or  to  ap- 
point a  receiver  for  the  corporation.  Beld^  that  the  power  of  the  chancellor 
to  interpose  and  take  from  the  directors  the  power  ta  close  up  the  business 
of  the  corporation,  and  to  put  its  affairs  in  the  hands  of  a  receiver,  is  a  dis- 
cretionary power  to  be  exercised  only  on  good  cause  shown,  upon  circum- 
stances disclosed  by  the  proofs  which  show  the  need  of  the  interference  of 
the  court  for  the  protection  of  creditors  or  stockholders  from  breaches  of 
trust  by  the  directors  in  the  performance  of  their  duties.  Newfoundland 
R.  Construction  Co.  v.  Schack,  40  N.  J.  £q.  222. 

Jurisdiction  of  Circuit  Court— Receiver  appointed  In  Another  State — 
Order  of  Payment  of  Claim— New  Jersey  Statute — Verdict — Judgment. — A 
verdict  before  entry  of  judgment  thereon  creating  no  lien  on  real  estate  in 
New  Jersey,  when  a  receiver  for  a  railroad  corporation,  against  which  such 
verdict  has  been  obtained,  has  been  appointed  before  such  entry  by  the 
United  States  Circuit  Court  for  the  distnct  of  New  Jersey,  in  a  proceeding 
ancillary  to  a  suit  in  the  Circuit  Court  for  Pennsylvania,  the  receiver  will  not 
be  ordered  by  the  court  in  New  Jersey  to  pay  such  judgment;  but  the  plain- 
tig  will  be  compelled  to  make  application  for  an  order  for  payment  to  the 
court  in  Pennsylvania.  Jennings  v.  Phila.  &  Read.  R  Co.,  23  Fed.  Bepr. 
570. 

Receiver  as  Party  in  Suit  to  have  Contract  annulled. — ^A,  a  railroad  com- 
pany, having  joined  in  the  execution  of  a  mortgage  from  B  to  C,  to  secure 
the  payment  of  bonds  issued  by  B,  and  having  guaranteed  the  ^yment  of 
said  bonds,  and  2700  of  said  bonds  being  in  the  hands  of  a  special  receiver 
of  this  court  appointed  in  the  above-entitled  case,  and  A  bemg  under  the 
control  of  the  parties  by  whose  privity  said  mortgage  and  guaranty  were 
procured,  D,  a  stockholder  in  A,  asks  leave  to  intervene  here,  or  sue,  ia 
some  other  court  having  jurisdiction,  said  receiver,  and  the  parties  by  whose 
privity  said  mortg^age  and  guaranty  were  procured  to  be  executed,  for  the 
purpose  of  having  said  guaranty,  etc.,  annulled,  and  the  further  negotiation 
of  said  bonds  enjoined,  etc.,  on  the  ground  that  the  execution  of  said  mort- 
gage and  guaranty  by  A  was  uUra  vires  and  illegal,  and  authorized  by  a  board  of 
directors  not  legally  elected.  Held,  (1)  that  said  receiver  is  a  proper  party  to 
a  Buit  for  the  purposes  aforesaid,  to  the  extent,  and  only  to  the  extent,  of 
his  interest  in  said  bonds ;  (2)  that  this  court  will  not  permit  said  receiver  to 
be  sued  outside  of  its  jurisdiction ;  (8)  that  the  petitioner  may  intervene  up- 
on showing  that  A  will  not  move  in  the  matter.  Central  Trust  Co.  e. 
Wabash,  St.  L.  &  P.  R.  Co.,  23  Fed.  Repr.  858. 

Damages — Negligence — Receiver. — No  action  lies  against  a  railway  com- 
pany for  Injuries  inflicted  by  the  negligence  of  those  operating  the  road,  if 
at  the  time  of  the  injury  it  is  controlled  and  operated  exclusively  by  a  re- 
ceiver !•}) pointed  by  a  court  of  competent  jurisdiction,  with  directions  to 
manage  uiid  control  it  as  a  common  carrier.  The  mere  fact  that,  at  the  time 
the  injury  was  inflicted,  the  railway  belon^d  to  the  compfuny,  was  not  suf- 
flcient  of  itself  to  render  the  company  liable  for  a  tort  inflicted  by  the  ser- 
vants of  one  who  controlled  it  as  a  receiver. 

Same — Purchaser  of  Railway. — The  liability  for  damages  inflicted  by  the 
negligence  of  the  servants  of  one  appointed  by  a  competent  tribunal  as  a  re- 
ceiver of  a  railway  company  is,  when  such  receiver  is  invested  with  control 
to  the  exclusion  of  the  company,  the  liability  of  the  receivership,  and  may 
be  enforced  against  any  fund  in  his  hands  resulting  from  the  trust  subject  to 
its  payment,  or  against  the  property  of  the  company  while  controlled  by 
him.     A  subsequent  purchase  of  the  road  by  the  company  from  one  who 
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bought  it  at  a  sale  made  by  the  receiver  under  a  proper  order  of  court  (there 
being  no  collusion  in  the  sales)  would  not  render  the  company  liable  in 
damaffes  for  torts  inflicted  by  the  receiver  while  operating  the  road.  In  such 
case  the  property  passes  to  the  purchaser,  freed  from  the  claims  against  the 
receiver.    Hicks  9.  International  &  G.  N.  R.  Co.,  62  Texas,  88. 

Contract  by  Former  Receiver — Breach — Action  against  Successor^ — The 
complainant  made  a  contract  with  the  receiver  of  a  railroad  (the  defendant's 
predecessor)  to  remove  the  coal,  ashes,  and  cinders  from  a  specified  ash-pit  on 
the  railroad,  and  to  have  therefor  the  coal,  ashes,  and  cinders  so  removed.  He 
alleges  that  the  former  receiver  refused  to  allow  him  to  perform  the  contract, 
and  that  he  thereby  sustained  great  damages.  EiBld,  on  demurrer,  that  this 
court  would  entertain  jurisdiction  of  the  suit,  on  the  ground  that  the  con- 
tract having  been  made  with  a  former  receiver,  the  pissent  receiver  (the  de- 
fendant) cannot  be  sued  thereon  at  law,  and  the  claim  is  against  the  trust 
funds  of  the  railroad  company,  which  are  still  under  the  control  of  this 
court.    Eerr  v.  Little,  80  N.  J.  £q.  83. 

Actions  against  Railroad  Companies  In  Hands  of  Reeeiven — Service  of 
Processi — The  fact  that  the  road  and  most  of  the  franchises  of  a  railroad 
company  are  in  the  hands  of  a  receiver  does  not  relieve  it  from  a  liability  to 
be  sued  on  all  causes  of  action  in  which  a  judgment  in  personam  may  be  re- 
covered ;  though  it  is  not  liable  for  torts  committed  by  the  receivers  in 
operating  its  road. 

Same — Constable's  Return. — In  order  that  the  ofScial  return  of  an  officer 
on  process  may  be  clothed  with  the  conclusive  effect  imputed  to  it  by  law, 
the  facts  constituting  lawful  service  must  appear  in  his  return  with  reason- 
able certainty. 

Same — Illustration — Service  of  Process  upon  Railway  Company  in  Hands 
of  Receiver. — The  statute  of  Missouri  provides  that,  in  actions  against  rail- 
road companies  commenced  before  justices  of  the  peace,  the  summons  must 
be  addressed  to  the  constable  of  the  township  in  which  the  justice  resides, 
and  must  be  served  **  on  the  station  agent  of  such  railroad  company,  if  there 
be  one  in  such  township;  and  if  there  be  no  such  station  agent  m  such  town- 
ship, the  summons  shall  be  served  on  the  nearest  station  agent  of  the  com- 
pany in  the  county  in  which  the  action  is  pending."  A  constable's  return 
upon  the  summons  in  such  an  action  read  as  follows:  **  Executed  as  to  said 
company,  as  the  law  directs  in  such  cases,  by  reading  the  same  to  E.  E. 
Dunaway,  agent  at  Estil  Depot  in  Howard  County,  Mo.,  on  the  19th  day  of 
April,  1876."  It  was  held  that  this  return  was  open  to  impeachment,  by 
reason  of  the  fact  that  it  did  not  recite  that  the  person  to  whom  the  sum- 
mons was  read  was  the  defendant's  **  station  agent,"  and  that  he  was  the 
station  agent  of  the  township  in  which  the  suit  was  brought,  or  the  nearest 
station  agent  in  the  county ;  and  that  it  was  overthrown  by  evidence  show- 
inp^  that,  at  the  time  when  it  recited  that  it  had  been  served,  the  defendant's 
railroad  was  in  the  hands  of  a  receiver,  from  which  fact  it  would  be  pre 
sumed  that  the  defendant  had  no  station  agents  upon  its  road.  Heath  v. 
Missouri,  etc.,  R.  Co.,  20  Cent.  L.  Jour.  193. 

Whether  Attorney's  Fees  or  Salary  are  Ante-recelvershlp  DebtSt — A  claim 
of  an  attorney  against  a  railroad  for  fees  earned  a  year  ana  a  half  before  the 
appointment  of  a  receiver  is  not  entitled  to  any  preference.  But  where  the 
annual  salary  of  the  attorney  of  a  railroad  falls  due  only  a  short  time  before 
the  road  is  placed  in  the  hands  of  a  receiver,  his  claim  against  the  company 
is  entitled  to  priority  over  that  of  mortgage  bondholders.  Blair  v.  St. 
Louis,  H.  &  K.  R.  Co.  23  Fed.  Repr.  521. 

Priority — Payment  of  Judgment  against  Road. — One  who  pays  a  judgment 
against  a  railroad  company  a  few  weeks  before  the  appointment  of  a 
receiver,  under  an  agreement  that  the  amount  so  advanced  shallbe  repaid  by 
the  company,  is  not  entitled  to  priority  over  bondholders.  Blair  e.  St. 
Louis,  H.  &  K.  R  Co.  28  Fed.  Repr.  621. 
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(Adoanee  Ocm^  UnUdd  8taU$  OirmU  OauH^  D.  (Morado.    1885.) 

Where  employees  of  a  railroad  company  that  is  in  the  hands  of  a  receiver 
appointed  by  the  court  are  dissatisfied  with  the  wages  paid  by  the  receiver, 
they  may  al>andon  the  employment,  and  by  persuasion  or  argument  induce 
other  employees  to  do  the  same ;  but  if  they  resort  to  threats  or  violence  to 
induce  the  others  to  leave,  or  accomplish  their  purpose,  without  actual  vio- 
lence, by  overawing  the  others  by  preconcerted  demonstrations  of  force,  and 
thus  prevent  the  receiver  from  operating  the  road,  they  are  guilty  of  a  con- 
tempt of  court,  and  may  be  punished  for  their  unlawful  acts. 

Where  a  paity  of  men  combine  with  intent  to  do  an  unlawful  thing,  and  in 
the  prosecution  of  that  unlawful  intent  one  of  the  party  goes  a  step  beyond 
the  oalance  of  the  party  and  does  acts  which  the  balance  do  not  themselves 
perform,  all  are  responsible  for  what  the  one  does.  It  is  essential,  however, 
that  there  should  be  a  concert  of  action, — an  agreement  to  do  some  unlaw- 
ful thing. 

E.  H.  Hdbson,  U.  8.  Diat  Atty*,  and  E.  0.  Wdloott  for  re- 
ceiver. 
Ralph  Talbot  for  defendants. 

» 

Bbbwkb,  J. — Now,  coming  to  these  contempt  cases,  the  stenog- 
rapher very  kindly  copied  ont  all  his  notes  last  night  and  fur- 
nished the  transcript  to  me ;  so  I  have  had  an  opportunity  to  read 
over  the  testimony,  and  I  have  done  it  very  carefnlly. 

I  think  a  few  preliminary  considerations  in  reference  to  the 
common  rights  which  we  all  have  as  free  men  in  this  country  may 
Bioim  OF  KM-  ^^*  ^  amiss.  Every  man  has  a  right  to  work  for 
TiMmSa>  S-  whom  he  pleases,  and  to  go  where  he  pleases,  and  to  do 
what  he  pleases,  providing,  in  so  doing,  he  does  not 
trespass  on  the  rights  of  others.  And  every  man  who  seeks  an- 
other to  work  for  nim  has  a  riffht  to  contract  with  that  man,  to 
make  such  an  agreement  with  liim  as  will  be  mutually  satisfac- 
tory ;  and  unless  he  has  made  a  contract  binding  him  to  a  stipulated 
time,  he  may  rightfully  say  to  such  employee  at  any  time,  ^^  I  have 
no  further  need  of  your  services." 

Now,  it  is  well  to  come  down  to  simple  things.  Supposing  Mr. 
Wheeler  has  a  little  farm  of  20  acres.  He  comes  to  Mr.  Orr  and 
says  to  him,  "  Here,  work  for  me,  will  you  ?"  and  Mr.  Orr  goes  to 
work  for  him  under  some  contract.  2iow,  every  one  of  us  realizes 
the  fact  that  if  Mr.  Orr  is  tired  of  working  there,  if  he  does  not 
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think  the  pay  is  Batisfactorj,  or  if  it  is  a  mere  whim  of  his,  he  has 
a  right  to  say,  "  Mr.  Wheeler,  I  won't  work  for  you  any  jj^p^^^.^ 
more,"  and  mr.  Wheeler  would  have  no  right  to  do  right  ™work 
anything.  Mr.  Orr  is  a  free  man,  and  can  work  for 
whom  he  pleases,  and  as  long  as  he  pleases,  and  quit  when  he 
pleases  ;  and  that  right  which  Mr.  Orr  has  Mr  Wheeler  has  also. 
The  fact  that  Mr.  Wheeler  happens  to  be  an  employer  does  not 
abridge  his  freedom.  If  he  is  tired  of  Mr.  Orr's  work,  or  if  he 
dislikes  the  man,  or  if  he  does  not  want  any  more  of  his  assistance 
on  his  place,  he  can  say  to  Mr.  Orr,  and  say  very  properly,  "  I 
have  paid  you  for  all  the  time  you  have  worked ;  now  you  can 
leave,  and  seek  work  elsewhere."  Those  are  common,  everv-<iay, 
simple  rules  of  right  and  wrong  we  all  recognize.  Nobody  doubts 
that.  Nobody  would  think  for  a  moment,  in  a  simple  case  of  that 
kind,  of  questioning  the  right,  either  of  Mr.  Orr  to  quit  or  of  Mr. 
Wheeler  to  say,  "You  may  leave."  And  that  which  is  true  in 
these  simple  matters  where  there  is  a  little  piece  of  property,  and 
a  single  owner  and  a  single  laborer,  is  just  as  true  when  there  is  a 
large  property,  a  large  number  of  employees,  and  a  corporation  is 
the  owner.  Kules  of  right  and  wrong,  obligations  oi  employer 
and  obligations  of  employee,  do  not  change  because  the  property 
is  in  the  one  instance  a  little  bit  of  real  estate,  and  in  the  other  a 
large  railroad  property ;  and  if  we  apply  these  simple,  common- 
place rules  of  nght  and  wrong,  we  avoid,  oftentimes,  a  great  many 
of  the  troubles  into  which  we  come. 

Moving  on  a  little  further  to  another  matter.  Supposing  Mr. 
Wheeler  nad  two  men  employed,  and  that  he  finds  that  in  the 
management  of  his  little  farm  he  is  not  making  enough  so  that  he 
can  anord  to  employ  two  laborers,  and  he  says  to  one  of  them  :  "  I 
will  have  to  get  along  without  your  services,  and  I  will  j^  „  ^ 
do  with  the  services  of  the  other,"  and  the  one  leaves,  quest  bmploym 
That  is  all  right.  Supposing  the  one  that  leaves  goes 
to  the  one  who  has  not  left  and  says  to  him :  "  Now,  look  here ; 
leave  with  me," — ^giving  whatever  reasons  he  sees  fit,  whatever 
reasons  he  can  adduce, — and  the  other  one  says:  "Well,  I  will 
leave,"  and  he  leaves  because  his  colaborer  has  persuaded  him  to 
leave, — :has  urged  him  to  leave ;  that  is  all  right.  Mr.  Wheeler 
has  nothing  to  say ;  he  may  think  that  the  reasons  which  the  one 
that  is  leaving  has  given  to  the  one  that  he  would  like  to  have  stay 
are  frivolous,  not  such  as  ought  to  induce  him  to  leave,  but  that  is 
those  gentlemen's  business.  If  the  one  whom  he  would  like  to 
have  stay  is  inclined  to  go  because  his  friend  has  urged  him,  has 
persuaded  him,  has  induced  him  to  leave,  Mr.  Wheeler  cannot  say- 
anything.  That  is  the  right  of  both  these  men, — the  one  to  make 
suggestions,  give  reasons,  and  the  other  to  listen  to  them,  and  act 
upon  them. 

..  But  supposing— and  I  will  take  the  illustration  that  I  partially 
25  A.  &  E.  R.  Ca8.--89 
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snggested  yesterday — Bnppofiin^  one  is  discharged  and  the  other 
wants  to  stay,  is  satisfied  with  the  employment ;  and  the  one  that 
leaves  goes  aroaud  to  a  number  of  friends  and  gathers  them,  and 
iMTiioDAnos-  they  come  around,  a  large  party  of  them, — ^as  I  sug- 
^"^'  "•  gested  yesterday,  a  party  with  revolvers  and  muskets, 

— and  the  one  that  leaves  comes  to  the  one  that  wants  to  stay  and 
says  to  him  :  '^Now,  my  friends  are  here;  you  had  better  leave ;  I 
request  you  to  leave."  The  man  looks  at  the  party  that  is  standing 
there ;  there  is  nothing  but  a  simple  request, — that  is,  so  far  as  the 
language  which  is  used  ;  there  is  no  threat ;  but  it  is  a  request 
bacKod  by  a  demonstration  of  force,  a  demonstration  intended  to 
intimidate,  calculated  to  intimidate,  and  the  man  says :  ''  Well,  I 
would  like  to  stay,  I  am  willing,  to  work  here,  yet  there  are  too 
many  men  here,  there  is  too  mudi  of  a  demonstration ;  I  am  afraid 
to  stay."  ISTow,  the  common-sense  of  every  man  tells  him  that 
that  is  not  a  mere  request, — tells  him  that  while  the  language  used 
may  be  very  polite  and  be  merely  in  the  form  of  a  request,  yet  it 
is  accompanied  with  that  backing  of  force  intended  as  a  demon- 
stration and  calculated  to  make  an  impression  ;  and  that  the  man 
leaves  really  because  he*  is  intimidated. 

If  I  take  another  illustration  I  will  make  it  even  more  plain. 
Supposing  half  a  dozen  men  stop  a  coach,  with  revolvers  in  their 
hanas,  and  one  man  asks  the  passengers  politely  to  step  out  and 
pass  over  their  valuables ;  and  they  step  out  and  pass  over  their 
valuables ;  and  supposing  those  men  should  be  put  on  trial  before 
any  court  for  robbery,  would  not  you  despise  a  judge  that  would 
say,  "Why,  there  was  no  violence;  there  were  no  threats;  there 
was  simply  a  request  to  these  passengers  to  hand  over  their  valu- 
ables, and  they  handed  them  over ;  it  was  simply  a  request  and  a 
loan  of  their  valuables }"  Would  not  the  common-sense  of  every 
man  say  that  that  request,  no  matter  how  politely  it  was  ex- 
pressed, was  a  request  backed  by  a  demonstration  of  force  that  was 
really  intimidation  and  made  the  offence  robbery }  Would  not 
you  expect  any  judge  to  say  that }  Would  not  you  despise  any 
one  that  would  say  otnerwise  !  And  so,  as  I  suggested  yesterday  to 
my  brother  Talbot, — and  he  has  argued  his  case  with  very  great 
clearness, — that  is  really  the  question  here ;  whether  these  parties 
went  there  simply,  as  persons  have  a  right  to  do,  to  request  en- 
gineers and  jrain-men  to  desist  from  further  labor,  or  whether  they 
went  there,  under  the  circumstances,  with  such  a  demonstration  of 
force,  with  such  an  attitude  and  an  air,  that  although  nothing  but 
a  request  was  expressed,  it  was  a  request  which  men  did  not  dare 
decline  to  comply  with.  The  fact  that  half  a  dozen  men  went 
there  and  asked  an  engineer,  or  a  brakeman,  or  a  train-man  to 
quit, — that  is  all  right,  if  it  was  simply  a  mere  matter  of  request,  a 
mere  matter  of  giving  views  and  reasons.  That  is  a  part  of  the 
common  right  of  us  all.    We  all  can  express  our  opinions.  We  can 
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go  to  any  friend  and  urge  him  to  do  this  or  do  that ;  that  it  is  a 
part  of  the  oommon  liberties  of  every  man  in  this  country ,  and 
the  question  is  not,  whether  these  gentlemen  went  there  in  a  pleas- 
ant  way  and  stated  reasons,  or  arged  their  friends  to  quit  work, 
but,  did  they  go  with  such  an  intended  demonstration  of  power,  and 
in  such  an  attitude,  that  though,  as  they  have  stated  nere,  they 
simply  re<juested  these  engineers  and  employees  to  quit,  they  did 
it  under  circumstances  that  the  engineers  and  the  train-meu  were 
intimidated,  and  quit  because  they  felt  compelled  to.  I  do  not 
suppose  that  the  court  would  be  concluded  by  the  mere  statement 
of  an  engineer  that  he  was  afraid,  because  that  might  have  been 
simply  an  excuse  for  his  conduct,  or  it  might  have  been  because  he 
was  a  timid  man,  and  there  was  really  no  such  demonstration  that 
a  sensible  man,  an  ordinary  man,  a  prudent  and  fair-minded  man, 
had  any  reason  to  expect  any  further  trouble. 

So,  before  the  government  can  properly  ask  the  court  to  treat 
these  defendants  as  in  contempt,  it  must  satisfy  the  court  that  these 
requests  were,  in  fact,  something  more  than  mere  requests :  that 
whatever  langua£;e  may  have  been  used,  it  was  used  under  such 
circumstances  and  with  such  demonstrations  that  the  employees, 
the  engineers,  and  the  train-men  felt  that,  as  prudent  men,  they 
must  leave ;  that,  because  of  due  regard  for  their  own  safety  and 
their  own  well-being,  they  had  to  leave ;  and  also  that  that  demon- 
stration was  made  under  the  circumstances  with  the  intent  to  ac- 
complish that  result.  If  that  is  shown,  if  the  testimony  maices  it 
clear  that  these  parties  went  in  such  numbers,  and  conducted 
themselves  in  such  a  way,  that  while  they  simply  saia,  ^^  Please,  get 
off  this  engine,'*  or  "  We  want  you  to  get  off  this  engine,"  they 
intended  to  overawe, — intended,  by  the  demonstrations  which  they 
made,  to  impress  upon  the  minds  of  the  engineers  and  train-men 
that  personal  prudence  compelled  them  to  leave, — ^why,  then  the 
government  has  made  out  its  case.  It  is  not  necessary  that  there 
should  be  actual  violence*  Ajb  my  brother  Treat  said  in  a  similar 
case  {In  re  Doolittle,  suprd)^  that  we  had  before  us  in  St.  Louis,  a 
request,  under  these  circumstances,  is  a  threat  Every  sensible  man 
knows  what  it  means,  aind  courts  are  bound  to  look  at  things  just 
as  they  are,  to  pass  on  facts  just  as  they  are  develoDcd,  to  treat  the 
conduct  of  men  just  as  it  is,  and  to  Impute  to  them  that  intention 
which  their  acts  and  their  conduct  disclose  was  their  intention. 

Then  there  is  another  proposition  that  comes  in — a  familiar  rule 
of  law — ^that  where  a  party  of  men  combine  with  the  intent  to  do 
an  unlawful  thing,  ana  in  the  prosecution  of  that  un-  j^r^poh 
lawful  intent  one  of  the  party  goes  a  step  beyond  the  snuurr  of 
balance  of  the  party,  ana  does  acts  which  the  balance  ^****"*'"***"* 
do  not  themselves  perform,  all  are  responsible  for  what  tlie  one 
does.  In  order  to  make  that  rule  of  law  applicable,  there  must  be 
a  concert  of  action,  an  agreement  to  do  some  unlawful  thing.     If 
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there  is  no  such  agreement,  no  snch  preconcert  of  action,  why  then 
ea(}h  individual  is  rcBponsible  simply  for  what  he  does.  Thns,  for 
instance,  if  there  should  happen  to  gather  here  on  the  street  50 
or  100  or  200  men,  with  no  preconcert  of  purpose,  accidentally 
meeting  here,  and  a  street  fight  should  develop  in  their  midst,  all 
of  that  crowd  are  not  responsible  for  it ;  that  would  be  unjust ; 
that  would  be  unfair ;  because  they  did  not  go  there,  they  did  not 
meet  together,  with  a  preconcerted  purpose  to  do  anything  unlaw- 
ful, and,  although  something  unlawiul  may  be  done  in  that  crowd, 
yet  only  they  are  at  fault  who  do  the  unlawful  thing.  But  if  they 
all  met,  as  I  said,  for  the  purpose  of  doing  some  unlawful  act« 
having  formed  beforehand  the  purpose  to  do  it,  and  are  present 
there  to  carry  that  purpose  into  effect,  then  every  man,  by  virtue 
of  uniting  in  that  preconceived  purpose  to  do  the  unlawful  thing, 
makes  himself  responsible  for  wnat  any  one  does. 

A  familiar  illustration  which  often  comes  before  a  court  is  this : 
Supposing  three  or  four  men  form  a  purpose  to  commit  burglary, 
ana  break  into  a  house  for  the  purpose  of  committing  that  ourg- 
lary;  that  is  all  they  had  intended  to  do;  that  is  the  unlawful 
act,  and  the  single  unlawful  act,  which  they  had  set  out  to  accom- 
plish ;  they  get  into  the  house  and  somebody  wakes  up,  and  one  of 
the  party  shoots  and  kills.  Now,  the  three  or  four  persons  who- 
went  into  that  house  never  formed  beforehand  the  intent  to  kill 
anybody;  they  simply  went  in  there  to  commit  burglary;  but^ 
combining  to  do  that  unlawful  thing,  in  the  prosecution  of  that 
burglary,  and  to  make  it  successful,  one  of  the  party  shoots  and 
kills,  and  the  law  comes  in  and  says,  "  All  of  you  are  guilty  of 
murder;  we  do  not  discriminate  between  you;  you  broke  inta 
that  house  to  commit  burglary ;  in  the  prosecution  of  that  burg- 
larious entrance  one  of  your  party  committed  murder ;  all  are- 
guilty.-' 

ISaWy  that  is  a  reasonable  rule,  when  you  stop  to  think  of  it ;  it 
is  not  a  mere  harsh,  arbitrary^  technical  rule  which  the  courts  have 
laid  down,  and  the  statutes  have  established ;  it  is  a  rule  intended 
to  prevent  combinations  or  conspiracies  to  do  an  unlawful  thing,, 
and  where  there  are  many  together  it  is  often  difficult  to  distin 
guish  the  one  vrho  oes  any  particular  act.  I  have  a  very  forcible 
illustration  right  in  this  testimony  before  me.  Mr.  Tyler  i^ 
charged  by  one  or  two  witnesses  with  having  said,  in  one  of  those 
interviews  with  one  of  the  engineers,  after  some  colloquy,  and  a 
man  saying  he  was  not  afraid  to  take  that  engine  and  train  outv 
"  What  about  the  after-clap  ?"  Now  Mr.  Orr  comes  forward  and 
says,  and  Mr.  Tyler  too,  that  Mr,  Tyler  did  not  use  that  expression. 
Mr.  Orr  said  he  heard  the  remark,  but  it  was  a  remark  from  some 
one  at  his  right,  and  was  not  made  by  Mr.  Tyler.  That  will  often 
be  true  where  there  are  many  together;  in  the  excitement  which 
attends  such  a  gathering,  it  is  often  very  difficult  to  individualize 
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the  particalar  actor  or  speaker,  and  while  one  witness  may  say  this 
man  did  it  or  this  man  said  it,  another  witness  equally  credible,  and 
present  at  the  time,  may  have  it  in  his  mind  that  another  man  did 
or  said  it.  So,  because  it  is  often  in  the  nature  of  things  difficult 
to  individualize  a  man  that  does  or  says  a  particular  matter,  the 
rule  is  laid  down  that  if  they  have  met  with  a  preconceived  pur- 
pose to  do  an  unlawful  act,  all  must  respond  tor  what  each  one 
does  and  says.  That  is,  as  I  said,  no  harsh  and  arbitrary  rule,  but  a 
rule  in  the  mterests  of  justice,  for  the  protection  of  society. 

Now,  with  these  preliminary  observations,  let  us  come  down  to 
the  testimony  itself.  All  parties,  the  defendants  and  the  witnesses 
for  the  government,  agree  that  there  was  a  large  gather-  facto. 

ing  there — quite  a  crowd ;  and,  as  Mr.  Orr  says,  there  was  a  "  fever 
of  excitement."  He  used  the  expression  once,  "  It  was  the  rage ;" 
interpreting  that  afterwards  with  the  idea  that  there  was  an  excite- 
ment pervading  the  crowd,  which  surged  backwards  and  forwards, 
now  to  this  engine  and  now  to  that,  and  that  there  was  an  excited, 
eager  crowd  of  people  there,  bent  on  accomplishing  a  certain  re- 
sult. They  wanted  to  stop  the  movement  ot  trains ;  they  did  not 
seek  to  destroy  an  engine ;  they  did  not  seek  to  destroy  property ; 
they  had  obviously  that  respect  for  the  rights  of  property  which 
made  them  unwilling  to  touch  an  engine,  a  car,  or  any  of  the 
property  of  the  company  for  the  sake  of  destroying  it.  And  in  that 
they  are  to  be  commended  ;  in  that  their  conduct  differs  from  that 
which  oftentimes  is  found  in  movements  of  this  kind ;  for  it  is 
part  of  the  public  history  of  the  country,  as  we  all  know,  that,  in 
what  are  called  strikes,  excited  men,  wicked  men,  have  wrought 
oftentimes  fearful  destruction  of  property. 

You  will  all  remember  the  Pittsburgh  riots,  years  ago,  when 
millions  of  dollars  of  property  were  destroyed.  These  men,  and  I 
say  it  to  their  commendation,  I  do  not  see  from  the  testimony  that 
they  put  a  finger  on  a  dollar's  worth  of  company's  property  to 
destroy  it ;  but  they  did  go  there  with  the  intent  to  prevent  this 
company,  whose  property  is  in  the  hands  of  the  court,  from  mov- 
ing its  trains — from  attending  to  its  regular  business.  Of  that 
there  can  be  no  question.  "Wliat  the  grievances  were,  what  the 
reasons  for  the  strike  were,  are  obscure.  I  do  not  fully  under- 
stand them.  The  parties  defendant  in  this  case,  when  they  were  on 
the  stand  themselves,  did  not  seem  to  have  a  definite  idea  .of  the 
wrongs  that  they  complained  of,  or  of  what  their  grievances  were. 
If  they  had  any  grievances,  if  there  was  anything  of  which  they 
had  a  right  to  complain,  it  is  one  of  the  peculiar  features  of  prop- 
erty situated  as  this  is  that  the  court  is  always  open  to  hear  and 
adjust  them  ;  and  in  one  respect  this  company,  whose  property  is 
in  the  hands  of  the  court,  has  not  the  freedom  whicn  ordinary 
property  owners  have.  Although  owning  this  railroad,  it  is  not 
for  it  to  say  who  shall  be  employed  and  wno  not.    The  court  has 
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taken  possession  of  that  property,  and  any  man  connected  with  the 
administration  or  management  of  that  road,  I  do  not  care  who  he 
is,  whether  he  is  doing  the  most  humble,  common  work  on  the 
line  of  that  road,  has  the  same  right  that  the  receiver  himself  has, 
that  any  creditor  of  the  road  has,  to  come  into  this  court  and  insist 
that  any  giievance  which  he  has  against  the  management  of  that 
j^^^  road  shall  be  considered  and  passed  upon.    Ordinarily, 

CTMMM  TO  you  know,  when  a  company  has  property,  it  has  abso- 
oo^BSronK  lute  liberty.  It  may  dismiss  whom  it  pleases,  and  em- 
ploy whom  it  pleases ;  but  when  the  courts  take  posses- 
sion of  property  in  this  way,  that  liberty  is  abridged,  and  the  com- 
pany cannot  say, — Mr.  JacKson,  the  receiver,  cannot  say, — "  I  will 
discharge  all  of  these  men  ;  I  will  pay  them  only  so  much  a  day ;  I 
will  require  so  many  hours'  work ;  I  will  require  this  and  that  of 
them  ;"  for  there  is  no  one  in  the  employ  of  the  company  but  who 
has  the  right  to  come  and  say  to  this  court,  ^'  Mr.  Jackson  is  mak- 
ing an  unreasonable  requirement ;  it  is  more  than  he  has  fairly  and 
reasonably  a  right  to  require  of  us ; "  and  the  court  is  bound  to 
listen  to  that  complaint,  and  to  see  that  justice  is  done  between  the 
receiver  and  any  employee.  But  this  party  of  strikere,  not  coming 
into  this  court,  assumed  at  that  time  to  tiy  to  stop  the  operation  of 
the  road ;  tried  to  prevent  the  engineers  from  running  out  the 
trains ;  tried  to  prevent  the  train-men  from  working ;  and  while, 
as  I  say,  they  touched  no  property  to  injure  it,  yet  I  think  there 
was  no  one  that  heard  the  testimony  but  felt  that  that  demonstra- 
tion was  made  with  the  intent  to  overawe  these  engineers ;  to 
make  them  feel  that  it  was  not  personally  prudent  to  run  those 
trains ;  that  there  was  a  risk  to  themselves  in  attempting  to  con- 
tinue the  operations  of  the  road  there ;  and  that  these  engineers 
acted  under  a  reasonable  sense  of  personal  danger  accruing  from 
the  demonstration  that  was  made  in  their  presence. 

I  have  no  doubt  that  some  men,  who  are  excessively  bold,  might 
have  laughed  at  it,  and  waited,  believing  that  no  personal  violence 
would  be  used ;  but  men  are  not  all  equally  bold  and  coura^ous: 
the  average  man  has  a  feeling  that  it  is  his  duty  to  regard  his  per- 
sonal safety ;  we  all  know  that,  and  we  act  upon  that  presumption ; 
and  when  these  men  met  there  in  that  fever  of  excitement,  when 
the  crowd  surged  backwards  and  forwards,  from  one  end  of  that 
yard  to  the  other,  approaching  now  this  engine  and  now  that,  they 
knew,  and  every  man  knows,  that  that  kind  of  a  demonstration 
was  calculated '  to  intimidate ;  and  they  knew,  and  every  man 
knows,  that  ordinarily  prudent  men  are  not  going  to  risk  their  per- 
sonal safety  when  there  is  nothing  to  be  gained  by  it.  They  are 
going  to  say,  ^^  Well,  here  is  a  crowd ;  they  are  in  excitement  here ; 
Uiey  pass  backwards  and  forwards  through  this  yard ;  and  though 
they  say  we  cannot  do  any  violence,  we  cannot  order  you  to  leave, 
bot  you  bad  better  leave ;  we  request  you  to  leave ;  yon  are  not 
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going  back  on  us,  and  we  had  better  quit."  Every  one  under- 
Btands  that  these  men  felt  overawed,  intimidated,  and  quit  work, 
not  because  they  wanted  to,  some  of  them,  at  least, — but  because 
they  felt  that  their  personal  safety,  personal  prudence,  required 
them  to  do  it.  It  would  be,  as  it  seems  to  me,  blinding  my  eyes 
to  obvious  facts  to  say  that  there  was  not  intimidation.  I  think 
these  men  that  were  there  would  themselves  feel  that  I  did  not 
respect  their  good  sense,  that  I  did  not  sive  them  credit  for  ordi- 
narv  intelligence,  if  I  should  say  that  that  was  a  mere  peaceable 
^thering  of  a  few  men  to  present  a  request ;  and  I  have  come  re- 
luctantly to  the  conclusion  that  there  was  an  effort,  a  preconcerted 
effort,  at  that  time,  by  a  demonstration  of  force,  to  overawe  these 
engineers  and  train-men,  and  to  prevent  the  receiver  from  operat- 
ing the  road  there. 

Coming  to  that  conclusion,  there  is  but  one  duty  that  a  court 
mav  discharge.  Courts  are  organized  for  the  protection  of  persons 
and  property,  and  while  in  the  discharge  of  their  duties  oftentimes 
there  are  unpleasant  burdens  cast  upon  them ;  yet  no  man  is  fit  to 
occupy  a  position  as  a  judge,  especially  in  a  court  which,  like  this, 
has  such  vast  powers  and  such  solemn  responsibilities,  who  can 
hesitate,  whenever  a  wrong  is  brought  to  his  attention,  to  treat  it 
as  a  wrong  and  punish  accordingly. 

I  have  looked  over  this  testimony  to  see  if  I  could  distinguish  in 
any  way  between  the  conduct  of  these  defendants, — if  I  could  find 
who  were,  in  the  language  of  some  of  the  witnesses,  the  ringleaders, 
the  ones  that  were  urging  on  the  others ;  for  it  is  part  of  our  com- 
mon knowledge  that  in  movements  of  this  kind  the  great  majority 
are  led  by  the  few ;  they  listen  to  those  who  are  the  leaders.  As 
some  of  these  defendants  said,  not  knowing  really  what  the  trouble 
was,  yet  because  they  were  led  and  urged  oy  others,  they  went  into 
this  strike.  Now,  those  who  are  in  the  great  majority  in  such  a 
case,  who  are  simply  the  followers  of  a  few  leaders,  the  court 
ought  to  treat  very  mildly ;  those  who  are  the  ringleadei-s,  those 
who  lead  off  in  any  unlawful  movement,  must  expect  to  be  treated 
as  such. 

The  first  one  that  I  shall  notice  is  Mr.  Wheeler.  For  the  rea- 
sons  which  I  have  already  indicated,  independent  of  the  particular 
matter  which  I  shall  refer  to,  it  seems  to  me  that  he  ca8mooii. 
must  be  held  responsible  with  the  others.  Beyond  that  wdbmd. 
is  his  connection  with  an  engine  and  cars  that  went  to  Foncha,  and 
the  setting-off  of  a  car  there.  Mr.  Wheeler  gives  his  version  of 
that  affair,  and,  according  to  that,  his  thought  in  what  he  did  was 
rather  to  protect  the  company  than  otherwise.  Well,  it  is  fair  to  him 
to  give  him  the  benefit  of  his  explanation  as  to  that  matter,  though 
Z  can  but  think  that  he  must  be  held  responsible  generally  with 
the  others.  But  there  is  a  circumstance  connected  with  himself 
personally  which  leads  me  to  make  a  different  ruling  in  his  case 
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from  the  others ;  certain  family  matters  which  I  need  not  mention 
here,  and  which  seem  to  justify  and  require  me  to  treat  his  case  as 
exceptional.  While  courts  are  exacting  and  sometimes  severe,  they 
are  never  cruel ;  and,  in  view  of  these  family  matters,  Mr.  Whee- 
ler will  be  discharged,  on  giving  his  personal  recognizance  to  keep 
the  peace  and  not  interfere  with  the  management  of  the  road  by 
the  receiver. 

The  next  case  is  that  of  Mr.  Murphy.  Upon  the  general  con- 
siderations that  I  have  given  I  think  that  he  must  he  held  respon- 
sible, and  technically,  I  might  say,  within  the  rule  of  the  law  here- 
tofore stated,  that  he  must  be  considered  as  equally  guilty  with 
the  others  ;  but  as  I  read  the  testimony  through,  notwithstanding 
one  or  two  matters  in  which  he  figured  personally,  it  does  not  im- 
press me  that  ]ie  can  be  regarded  as  a  leader,  and  I  shall  impose  a 
slight  punishment  on  him.  The  order  will  be  that  he  will  be  com- 
mitted to  the  countyjail  for  ten  days. 

In  respect  to  Mr.  Tyler,  I  think  his  conduct  shows  that  he  was 
more  of  a  leader  than  these  other  two.  I  do  not  see  that  his  con- 
duet  was  such  that  he  could  be  called,  in  the  severest  sense  of  the 
term,  one  of  the  leaders.  Here  was  possibly  a  man  who  was  talk- 
ing a  good  deal,  yet  his  conduct  does  not  seem  to  me  to  merit  the 
condemnation  that  Mr.  Orr's  does,  and  the  order  will  be  in  his  case 
that  he  be  committed  for  thirty  days. 

In  regard  to  Mr.  Orr,  he  denies  one  by  one,  and  in  totOj  the 
specific  charges  made  against  him  by  the  several  witnesses,  or  else, 
where  he  admits  a  part  of  what  was  said,  he  qualifies  it  hy  giving 
his  recollection  of  the  conversation.  If  there  were  but  one  wit- 
ness who  made  these  specific  charges  against  him, — as  he  appeared 
very  frank  in  his  manner  on  the  witness  stand,  outspoken,  straight- 
forward,— I  should  feel  that  in  his  case  the  duty  which  exists  of 
giving  the  benefit;  of  all  doubts  to  a  party  charged  with  wrong 
would  make  me  place  his  conduct  alon^ide  that  of  the  others ; 
but  there  are  three  or  four  witnesses  testifying  to  separate  matters, 
and  it  seems  to  me  I  should  not  be  doing  justice  to  take  his  single 
denial  as  against  the  testimony  of  these  several  witnesses.  It  may 
be,  and  I  think  regard  for  every  man  requires  me  to  say,  that  pos- 
sibly, in  the  excitement  of  that  day,  having  made  these  remarks  or 
threats,  they  have  passed  from  his  mind,  and  that  he  really  did  not 
intend,  on  the  witness  stand,  to  state  anything  other  than  as  he  re- 
membered ;  but  these  witnesses  who  speak  in  reference  to  what 
threats  he  made  are  too  specific,  too  positive,  too  clear,  for  me  to 
doubt  that  on  that  day  he  did  make  tne  threats  which  are  charged 
against  him,  and  those  threats  are  of  no  trifling  nature.  I  cannot 
pass  over  such  conduct  lightly.  I  do  not  know  what  testimony 
was  adduced  before  my  brother  Hallett  in  reference  to  the  two 
cases  which  he  disposed  of ;  but  where  a  party  is  guilty  of  no 
actual  injury  to  property,  I  tliink  a  distinction  should  be  drawn 
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between  his  case  and  that  of  parties  who  forcibly  seize  and  destroy 
property.  I  had  occasion  the  other  day,  in  St.  Lonis,  to  go  through 
with  matters  of  this  kind  at  great  length,  where  I  felt  constrained 
to  impose  a  milder  punishment  than  my  brother  Treat,  the  district 
judge,  thought  the  cases  warranted  ;  and  I  did  it  then  on  the 

fp*ound  that  there  was  no  destruction  of  property,  and  that,  per- 
laps,  in  that  case,  there  was  no  specific  intent  to  interfere  with  the 
property  in  the  hands  of  the  receivers.  In  this  case,  without  in- 
tending to  say  that  six  months  might  not  be  a  proper  punishment, 
yet,  as  the  parties  did  not  do  any  violence  to  the  property,  I  think 
that  it  would  be  fair  to  impose  a  penalty  of  only  four  months  on 
Mr.  Orr.  I  do  that  partially  for  this  further  reason, — and  as,  per- 
haps, some  of  these  gentlemen  who  are  in  the  court-room  are  in- 
terested in  this  matter,  it  will  not  be  out  of  place  for  me  to  add  a 
word. 

So  far  as  I  am  advised,  this  was  the  first  demonstration  of  the 
kind  along  this  road,  and  the  parties  engaged  in  it  did  no  violence 
to  property  for  which,  as  I  said,  they  are  to  be  commended.  It 
seems  from  the  testimony  that  they  were  trying  to  accomplish 
their  purposes  without  any  violence  to  property,  and  perhaps  some 
— some  certainly,  and  perhaps  all — believing  that  m  what  they 
were  doing  they  were  not  interfering  with  the  property  in  the 
hands  of  uie  court,  or  placing  themselves  in  a  position  where  they 
could  be  held  liable  for  contempt.  It  is  fair  to  every  man  to  be- 
lieve what  he  says,  unless  there  is  developed  on  the  other  side  such 
testimony  as  compels  a  disregard  of  his  statements.  But  this  case 
in  all  its  features  has  developed  to  these  men  the  fact  that  where 
property  is  in  the  possession  of  the  court  the  management  of  that 
property  cannot  lightly  be  trifled  with,  and  the  lesson  it  teaches 
will  not,  I  think,  be  forgotten.  And  while  the  penalties  which  I 
have  imposed  are  not  so  severe  as  have  been  imposed  in  many 
cases  elsewhere,  and  indeed  here,  I  want  to  say  in  conclusion  that 
no  subsequent  demonstration  of  a  similar  nature  anywhere  within 
my  jurisdiction,  or  at  least  within  this  State  where  these  cases  have 
transpired,  and  where  others  must  take  notice  of  what  was  done, 
may  expect  any  such  light  treatment  at  my  hands.  It  is  the  duty 
of  the  court  to  see  that  property  which  is  put  into  its  liands,  or  in 
the  hands  of  its  receivers,  is  absolutely  protected,  and  that  no- 
body, directly  or  indirectly,  interferes  with  the  management  of 
that  property.  Ko  man  is  bound  to  stay  a  single  day  in  the  em- 
ployment of  the  receiver  appointed  by  this  court,  and  no  man 
must  interfere  with  the  property  or  with  the  management  of  that 
property  so  long  as  it  is  in  tlie  hands  of  the  court ;  and  if  there  is 
any  subseq^uent  demonstration  of  a  similar  nature  I  want  now  to 
say  most  kindly,  but  most  emphatically,  so  that  nobody  may  mis- 
understand,  that  any  parties  who  are  engaged  in  it  and  who  are 
brought  before  me  for  contempt  must  expect  the  severest  penalty 


618  UNITED  STATES  V.  KAKE  ei  ol. 

which  the  law  permits.  If  there  is  any  man,  as  I  said  awhile  ago, 
who  feels  that  he  is  wronged  in  any  way  by  the  receivers  ap- 
pointed by  this  court,  all  he  nas  to  do  is  to  come  and  make  his 
grievances  known,  and  they  will  be  heard,  and  the  court  will  try 
to  do  justice  by  him  as  well  as  by  the  receivers ;  but  no  violence 
in  any  way,  shape,  or  manner,  will  be  tolerated  in  the  slightest 
degree. 

The  Relations  of  Strikers  and  Recelverst — We  print  the  foregoing  case 
in  full,  although  it  is  a  circuit  court  decision,  because  it  passes  upon  a  class 
of  questions  which  do  not  usually  come  before  the  U.  S.  Supreme  Court, 
and  which  are  new  questions  in  the  management  of  railways  by  receivers. 
Judge  Brewer's  opinion  also  commends  itself  on  account  of  the  moderate 
temper  displayed  in  it. 

Tnere  have  been  a  number  of  other  similar  decisions  by  the  circuit  and 
district  judges,  notably  In  re  Higgins,  27  Fed.  Repr.  448.  In  this  case 
Judge  Pardee  stated  the  law  thus  concerning  railway  receivers : 

**  The  receivers  are  sworn  officers  of  the  court,  and  their  agents  and  em- 
ployees in  operating  the  railway  are,  pro  Tiac  Tice^  the  officers  of  the  court. 
As  such  officers  they  are  responsible  to  the  court  for  their  conduct,  and  if 
they  wilfully  injure  the  property,  or  endanger  it,  or  seek  to  cripple  its  oper- 
ation in  the  hands  of  the  receivers,  they  can  and  will  be  made  to  answer 
therefor.  At  the  same  time,  these  officers,  and  the  property  of  the  company 
m  the  custody  of  the  court,  are  entitled  to  and  must  have  the  full  protection 
that  the  court  can  give  under  the  laws  of  the  land ;  and  this,  whether  the 

grievance  comes  from  within  or  without.  If  any  employee  of  the  receivers 
as  any  grievance  or  complaint  as  to  his  employment  or  wases  or  treatment, 
he  can  bring  the  matter  before  the  court,  and  the  court  will  hear  and  arbi- 
trate, and  see  justice  done  In  the  premises. 

**It  is  well-settled  law  that  whoever  unlawfully  interferes  with  property 
in  the  possession  of  a  court  is  guilty  of  contempt  of  that  court,  and  I  re- 
gard it  as  equally  well  settled  that  whoever  unlawfully  interferes  with 
officers  and  agents  of  the  court,  in  the  tuU  and  complete  possession  and  man- 
agement of  property  in  the  custody  of  the  court,  is  guilty  of  a  contempt  of 
court ;  and  it  is  immaterial  whether  this  unlawful  interference  comes  in  the 
way  of  actual  violence  or  by  intimidation  and  threats.  The  employees  of 
the  receivers,  although,  pro  hoc  idee,  officers  of  the  court,  may  quit  their 
employment,  as  can  employees  of  private  parties  or  corporations,  provided 
they  do  not  thereby  intentionally  disable  the  property  ;  but  they  must  quit 
peaceably  and  decently.  Where  the^  combine  and  conspire  to  quit  with  or 
without  notice,  with  the  object  and  intent  of  crippling  the  property  or  its 
operation,  I  have  no  doubt  that  they  thereby  commit  a  contempt ;  and  all 
those  who  combine  and  conspire  with  employees  to  thus  quit,  or,  as  officials 
of  labor  organizations,  issue  printed  orders  to  quit,  or  to  strike,  with  an  in- 
tent to  embarrass  the  court  in  administering  the  property,  render  themselves 
liable  Tor  contempt  of  court. 

^*  Labor  organizations  are  lawful  and  generally  laudable  associations,  but 
they  have  no  legal  Uattu  or  authority,  and  stand  before  men  and  the  law  on 
no  better  footing  than  ether  social  organizations,  and  it  is  preposterous  that 
they  should  attempt  to  issue  orders  that  free  men  are  bound  to  obey  ;  and 
no  man  can  stand  m  a  court  of  justice  and  shelter  himself  behind  any  such 
organization  from  the  consequence  of  his  own  unlawful  acts.  It  is  a  jpart  of 
this  case,  and  has  been  established  by  evidence  taken  under  the  durection 
of  the  court,  that  among  all  the  employees  of  the  receivers  in  operating  over 
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1500  miles  of  railway  there  was  no  complaint  made  to  the  receiyers,  or  to 
the  court,  by  any  employee,  of  bad  treatment  or  insufficient  wages  or  other 
grievances  ;  and  yet  orders  were  issued  from  a  secret  organization  to  all 
their  employees  to  quit  work,  to  strike,  to  cripple  the  operations  of  a  great 
thoroughfare  for  travel  and  commerce  ;  and  many  employees,  confederating 
and  combining,  did  quit,  and  induced  and  forced  others  to  quit,  and  did 
hinder  and  delay  the  operation  of  the  railway,  and  did  damage  the  property  in 
the  possession  of  the  court  many  thousand  dollars.  This  action  was  a  gross 
contempt  of  court,  wholly  unreasonable  and  unjustifiable.  The  court  has 
learned  through  the  newspapers,  and  from  certain  scandalous  and  anony- 
mous circulars,  that  these  wrongs  were  committed  because  the  agents  of  the 
receivers  had  discharged  as  incompetent,  and  for  absence  without  leave,  a 
certain  employee,  and  refused  to  reinstate  him  at  the  demand  of  a  secret 
labor  organization  which  claimed  that  this  discharge  was  in  violation  of  an 
agreement  forced  upon  the  managers  of  the  road  prior  to  the  receivership. 
However  this  may  be,  I  deem  it  proper  to  say  that,  if  true,  the  reason  is  im- 
pertinent, and  such  demands  cannot  be  tolerated. 

'*  The  Texas  &  Pacific  R.  property  is  in  the  hands,  of  a  recognized  con- 
stitutional court  of  the  United  States,  fully  able  and  willing  to  enforce  its 
lawful  authority,  and  to  protect  its  ofi^cers  ;  and  that  court  cannot  listen  to 
demands  of  any  secret  organization,  whether  alleged  to  be  social,  religious, 
political,  or  economical  m  character.  If  any  employee  was  improperly  dis- 
charged by  the  receivers  or  their  agents,  the  court  was  open  to  hear  him, 
and  was  willing  to  see  justice  done.  No  such  complaint  has  been  made,  and 
I  doubt  much  if  such  case  exists  ;  but  the  investigation  made  under  direc- 
tion of  this  court,  and  the  development  of  affairs  since  the  strike  was 
ordered,  satisfy  me  that  such  alleged  reason  was  a  mere  scheme  and  pre- 
tence, and  that  the  real  motive  for  the  order  to  strike  was  to  compel  a  recog- 
nition of  a  certain  secret  labor  organization  (which,  by  evidence,  has  been 
shown  to  be  about  as  arbitrary  and  autocratic  in  dealing  with  labor  as  the 
famous  Six  Companies  of  China)  as  an  existing  power,  so  that  its  officers 
shall  be  consulted  in  the  operation  and  management  of  railroads  in  which 
they  do  not  own  any  interest,  and  of  which  they  do  not  even  pretend  to  be 
employees ;  and  it  is  an  indisputable  fact  that  nine  tenths  of  the  men  obeying 
the  order  to  strike  were  not  aware  of  the  alleged  nor  real  reason  which  was 
at  the  bottom  of  the  arbitrary  order,  which  was  to  result  in  so  much  injury 
to  tnem  and  damage  to  the  public.  These  present  cases  show  that  peaceable 
trifling  with  the  courts  of  the  land  was  not  sufficiently  criminal  in  the  eyes 
of  many  of  the4eaders  of  these  misguided  men,  and  they,  with  others,  have 
undertaken  to  order  that  rail  way  property  in  the  hands  of  the  United  States 
courts  should  not  be  operated  and  managed  at  all  unless  with  their  consent, 
and  upon  their  terms  ;  and  violence  and  intimidation  and  bulldozing  have 
been  resorted  to  to  prevent  the  officers  of  the  court  from  performing  their 
duties.  This  intolerable  conduct  goes  beyond  criminal  contempt  of  court, 
into  the  domain  of  felonious  crimes ;  but,  so  far  as  the  court  has  now  to 
deal  with  it,  it  is  a  matter  of  criminal  contempt  of  court. 

**It  may  not  be  generally  known,  but  the  power  of  the  court,  under  the 
law,  in  punishing  such  cases,  is  unlimited  in  imposing  flnes  or  imprison- 
ment. The  extent  of  either  is  a  matter  wholly  within  the  discretion  of  the 
judge.  It  is  unnecessary  to  say  that  the  court  has  no  desire  for  mere  punish- 
ment, and  has  no  other  interest  in  the  matter  than  to  vindicate  the  dignity 
of  the  court,  protect  the  property  in  its  charge,  and  that  the  judge  shall 
fearlessly  and  honestly  discharge  the  duties  incumbent  on  him  under  the 
constitution  and  laws  of  the  country.  Considering  the  offences,  the  sen- 
tences now  imposed  are  light.  They  are,  however,  substantial  warnings.'* 
The  following  is  a  memorandum  of  orders  made  and  sentences  imposed  : 
Timothy  Higgins,  threatesing  and  cursing  employees,  16  days  in  Dallas  jail. 
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Richsrd  (Gordon,  intimidatinff  employees,  and  throwing  rocks  at  them,  severe- 
ly injuriog  one  Roberts,  90  oays  in  Dallas  jail.  Perry  Thompson,  throwing 
rocks  at  cars,  plea  of  guilty  and  imprisonment  considered,  dischaigeo. 
Chas.  Wilson,  aisplacinff  switch  and  derailing  engine,  five  months  in  Dallas 
jail.  E.  Bishop,  Robt.  Irwin,  F.  P.  Lowe,  F.  R  Anderson,  Willism  Mace, 
taking  forcible  possession  of  switch  and  track,  resisting  officers,  and  threat- 
ening employees;  Bishop,  three  months  in  Dallas  jail;  F.  P.Lowe,  sentence 
postponed  for  further  inquiry  until  May  term,  and  released  on  bond  of  $1000 
for  good  behayior  and  appearance  ;  Robert  Irwin,  discharged ;  William 
Mace  and  F.  R.  Anderson,  sentence  deferred,  and  released  on  personal  re- 
cognizance. Samuel  Barry,  intimidating  employees,  etc.,  discharged.  Charles 
Barton,  intimidating  and  assaulting  employees,  80  days  in  Dallas  jail.  Ed. 
Donahue,  sentence  postponed,  released  on  bond  of  $1000  to  appear  when 
notified.  In  the  case  of  Gordon,  Wilson,  and  Bishop,  contempt  of  the  or- 
ders of  court  was  aggravated  by  a  criminal  endangering  of  life  as  well  as 
property,  and  Gordon  and  Wilson  both  exhibited  in  their  conduct  an  assas- 
sin-like disposition  and  intent.  Blshop^s  conduct,  though  unlawful,  was 
bold  and  manly  in  comparison. 

Another  similar  case  is  In  re  Doolittle,  U.  8.  C.  C.  Mo.,  March,  1885,  20 
Oent.  Law  Jour.  268.  In  this  case  the  strikers  were  operating  against  the 
Missouri  Pacific  R.  Co.,  but  interfered  with  engines  and  cars  of  the  Wabash 
Co.,  then  in  the  hands  of  receivers  of  the  United  States  court.  The  strikers 
claimed  that  their  acts  were  without  wilfulness,  malice,  or  intent  on  their 
part  to  interfere  with  Wabash  property.  On  the  point  of  intention  Judge 
Brewer  said : 

*^Now,  while  in  one  sense  they  cannot  be  charged  with  contempt  in  that 
they  intended  to  obstruct  this  court  and  its  officers  in  the  discharge  of  its 
and  their  duty,  yet  they  placed  themselves  in  this  attitude.  They  engaged 
in  an  unlawful  enterprise,  and  while  so  engaged  they  did  interfere  with  the 
officers  of  this  court  in  the  management  of  the  road  which  was  in  their 
hands  as  receivers.  Now,  if  a  party  engaged  in  a  lawful  undertaking  un- 
intentionally interferes  with  some  of  the  officers  of  this  court,  and  ob- 
structs them  in  the  discharge  of  their  duties,  this  court  is  not  tenacious 
of  any  mere  prerogative,  and  would  let  such  actions  pass  almost  without 
notice ;  but  where  parties  are  engaged  in  that  which  is  of  itself  unlawful, 
in  doing  that  which  they  have  no  right  to  do,  and  in  so  doing  obstruct 
the  officers  of  this  court,  although  intending  no  contempt,  that  is  a  very 
different  thing. 

^  *^  Suppose  a  party  of  men,  and  I  state  this  merely  as  an  illustration,  com- 
bine to  commit  an  assault  and  battery  upon  one  peraon,  and  without  intend- 
ing so  to  injure,  or  through  mistake,  actually  seize  and  beat  a  third  person. 
Although  such  beating  was  unintentional,  perhaps  accidental,  yet  as  they 
were  engaged  in  an  unlawful  enterprise  it  is  just  the  same  as  though  they 
intended  that  unlawful  attack  upon  the  person  actually  receiving  the  i^Qiy* 
And  so  here,  though  these  defendants  did  not  set  out  to  obstruct  the  officen 
of  this  court  and  the  receivera  of  the  Wabash  Co.,  in  their  administration 
of  that  property,  yet  they  did  set  out  to  obstruct  some  persons  in  the  ex- 
ercise of  their  legal  rights ;  they  did  set  out  to  do  that  which  they  had  no 
right  to  do,  and  this  court  is  justified,  indeed  it  is  its  duty,  inasmuch  as 
they  did  obstruct  the  officera  of  this  court,  to  regard  it  just  the  same,  or 
nearly  the  same,  as  though  they  started  out  to  OMtruct  the  officers  of  this 
court,  the  receivera  of  the  Wabash  R  Co/' 

At  this  point  the  opinion  of  the  judge  as  to  the  riffht  of  employees  to  strike 
was  brougnt  out  by  a  question  asked  by  Charles  C.Allen,  one  of  the  counsel: 

^*  Do  I  underatand  your  Honor  to  say  tiiat  the  act  of  striking,  merely  car- 
rying out  of  the  strike,  was  unlawful  r* 

Judge  Brewer  re^li^ : 
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''It  is  not  the  mere  Btoppiog  of  work  themselyes,  but  it  is  preyentiDg  the 
owners  of  the  road  from  managing  their  own  engines,  and  running  their  own 
cars ;  that  is  where  the  wrong  comes  in ;  anybody  has  a  right  to  quit  work, 
but  in  interfering  with  other  persons  working,  and  preventing  the  owners 
of  railroad  trains  from  managing  those  trains  as  they  see  fit — ^there  is  where 
the  wrong  comes  in.  I  believe  Judge  Drummond,  in  a  series  of  cases  that 
came  before  him  across  the  river  in  Illinois,  where  there  was  a  direct  resibt- 
ance  by  parties  eng^aged  in  such  a  strike  to  the  receivers  appointed  by  him, 
sentenced  the  ringleaders  to  six  months  in  the  county  jail.  In  this  case  I 
do  not  feel  as  though  it  would  be  right  to  treat  them  exactly  as  though  they 
occupied  that  same  position,  and  yet,  as  I  said  before,  I  do  not  think  it  is  a 
matter  that  can  be  overlooked;  things  of  this  kind  are  not  to  be  encouraged 
or  tolerated,  and  the  sentence  will  be  that  they  shall  be  confined  in  the 
county  jail  for  sixty  days,  and  pay  the  costs  of  this  attachment.^'  Judge 
Treat's  concurring  opinion  calls  lor  no  especial  notice  further  than  to  remark 
that  he  did  not  think  the  punishment  severe  enough. 

In  re  Wabash  R  Co.,  24  Fed.  Repr.  217,  the  facts  were  these.  Early  in 
1885  a  strike  was  inaugurated  in  Moberly  by  the  employees  of  the  Wabash 
R.,  resisting  by  force  and  intimidation  a  reduction  of  wages  attempted  to 
be  made  by  the  managers,  in  which  the  strikers  accomplished  their  object, 
namely,  to  be  reinstated  at  their  former  wages.  On  this  occasion  the  man- 
agers of  the  road,  in  a  circular  addressed  to  Shaw,  Coughlin,  and  Berry,  as 
a  committee  of  the  employees,  among  other  things,  said : 

*'  That  in  case  it  becomes  necessary  to  make  further  reduction  we  will  give 
the  chairman  of  your  committee  three  days'  notice ;  and  the  committee  shall 
decide  whether  there  shall  be  a  reduction  of  force  or  of  hours  worked,  or  an 
entire  suspension  of  everything,  excepting  running  repairs  and  inspection." 

It  appears  that  afterwards  a  correspondence  regaraiog  reduction  of  time 
or  wages  (it  does  not  appear  which)  was  had  between  Manager  Talmadge 
and  Berry,  as  chairman  of  the  Moberly  committee,  in  the  course  of  which 
Berry  suggested  the  reduction  of  wages  of  the  officers  rather  than  of  the 
employees.  Thus  matters  stood  on  the  sixteenth  day  of  June,  1885,  when  a 
suspension  of  the  shop- work  (not  of  repairs)  was  ordered  by  the  managers, 
the  men  finding  when  they  went  to  work  the  following  notice  posted : 

"MoBEBLT,  Mo.,  June  16,  1885. 

*'  To  Emplay&et: — By  authority  of  the  general  manager,  A.  A.  Talmadge, 
I  am  instructed  to  close  the  shops  at  MoTOrly  indefinitely.  I  expect  further 
instructions  in  the  matter  to-morrow.  W.  J.  Brokak,  Div.  M.  M." 

The  defendants  thereupon  went  into  the  round-house  to  notify  the  men 
there  employed  of  a  meeting  to  be  held  by  the  employees  that  morning  at 
8  o'clock,  and. such  of  the  men  as  they  did  not  see,  Mr.  Arthur,  in  charge  of 
the  round-house,  promised  to  notify ;  they  came  to  and  went  from  the  round- 
house in  an  orderly  manner,  and  without  any  threat  or  intimidation.  Then 
on  June  17,  1855,  three  written  notices  were  issued,  by  C.  M.  Berry,  as 
chairman  of  the  employees,  of  which  the  following  are  copies: 

**Offiob  of  Local  Committbb,  June  17,  1885. 

**  5.  Jf.  Nugent^  For,  of  Lathes : — ^You  are  requested  to  stay  away  from  the 
dhop  until  the  present  difficulty  is  settled.  Tour  compliance  with  this  wil} 
command  the  protection  of  the  Wabash  employees.  But  in  no  case  are  you 
to  consider  this  an  intimidation. 

[Signed]  '<C.  M.  Bbbbt,  Chairman." 
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"MoBKBLT,  Mo.,  June. 
''OrFicB  OF  Local  Cox. 

*^  To  W,  P.  6ie: — You  are  reqneBted  to  8ta^  away  from  the  shops  until 
this  matter  is  settled.  By  your  compliance  with  this  request  your  action 
will  be  sustained  by  the  Wabash  employees  to  the  utmost  of  their  power. 
But  in  no  case  are  you  to  consider  this  an  intimidation.  Having  sent  a 
similar  notice  to  otber  foremen,  the  committee  consider  it  wise  to  give  you 
an  opportunity  to  establish  yourself  for  or  against  us. 

**  C.  M.  Bbbbt,  Chairmao." 

^^Ofticb  or  Local  Coxmittbb,  June  17,  1885. 

^^Mr.  Arthur y  Fmwnan  B,  H, — Dbab  Sir:  All  other  foremen  have  been 
informed  that  it  is  our  wish  that  they  should  remain  away  from  the  shops 
until  the  present  difficulty  is  settled,  but  in  your  case  you  are  justified  in 
remaining  while  passenger  trains  are  running;  but  we  request  you  to  confine 
your  work  to  passenger  engines  only.  But  in  no  case  are  you  to  consider 
this  an  intimiaation.  C.  M.  Bbbbt,  Chairman.*' 

The  men  quit  work,  attended  the  meeting  called,  and  of  thirty-five 
only  fifteen  returned  to  work — a  number  insufficient  to  do  the  regular  re- 
pairing. There  was  also  some  evidence  of  intimidation  by  Berry  and  one 
Selby.  Eddy  an  unlawful  interference  with  the  business  of  the  receiver. 
Punishment,  one  and  two  months  in  jail  for  each  man  respectively,  with  a 
reservation  to  add  to  this  sentence  peace  bonds  in  the  sum  of  $500  each,  to 
run  one  year. 

As  to  what  grievances  of  employees  are  sufficient  to  call  for  the  interfer- 
ence of  a  court  having  its  receiver  in  charge  of  a  railway,  see  Frank  v. 
Denver  &  Rio  Grande  R.  Co.,  6  W.  C.  Repr.  503. 


MelEKDT  A]n>  BUBSELL 

BabbouB)  Eeoeiver. 

(78  Virginia  Btportt,  544.) 


One  aggrieved  by  decree  of  court  which  appointed  the  receiver  for  or 
against  whom  the  decree  is  rendered  may  appeal  in  a  proper  case  to  this 
court,  even  if  the  receiver  cannot  question  the  decree  of  the  court  appointing 
him. 

The  established  rule  is  that  where  a  railway  company  is  in  the  hands  of  a 
receiver  appointed  by  a  court  of  equity,  the  receiver  cannot  be  sued  at  law 
without  the  permission  of  the  appointins  court. 

Such  receivers  may  be  held  responsible  for  tJie  damage  actually  sustained 
by  a  shipper  of  freight,  throush  the  negligence  of  the  receiver's  agents  and 
employees,  in  any  case  in  whicn  the  company  could  be  so  held. 

where  upon  petition  filed  in  suit,  wherein  a  railway  company  had  been 
put  into  a  receiver's  hands,  for  damages  sustained  by  petitioner  by  the  neg- 
ligent killiog  of  the  petitioner's  horse,  alleged  to  have  been  of  the  value  of 
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$50,000,  a  reference  had  been  made  to  a  commisaioner  to  ascertain  and  re- 
port the  value  of  the  horse,  the  commissioner,  having  taken  all  the  evidence 
procurable,  reported  the  horse  to  have  been  worth  $40,000,  but  the  court 
recommitted  the  report,  and  the  commissioner  took  additional  evidence  and 
reported  the  horse  to  have  been  worth  only  $1000;  the  additional  evidence 
does  not  warrant  the  last  report,  yet  the  evidence  offered  by  petitioner  as  to 
the  speed  and  celebrity  of  toe  horse  does  not  sustain  his  claim  to  have  the 
first  report  confirmed : 

Hdd,  both  reports  should  be  set  aside  and  an  issue  directed  to  be  tried 
by  a  jury  at  the  bar  of  the  court  below  to  ascertain  the  amount  of  the  dama- 
ges sustained  by  the  petitioner. 

Appeal  from  decree  of  circuit  court  of  Alexandria  city,  entered 
May  28, 1880,  on  a  petition  filed  in  the  chancery  cause  of  Gra- 
ham V,  Washington  City,  Virginia  Midland  &  Great  Southern 
B.,  and  others,  wherein  said  railroad  had  been  placed  under  the 
management  of  John  S.  Barbour  as  receiver.  The  petition  was 
filed  by  A.  B.  Melendy  and  T.  J.  Russell.  Its  object  was  to  re- 
cover damages  for  the  killing  of  their  race-horse  "  Bristow,"  which 
they  valued  at  $50,000,  by  the  negligence  of  the  receiver's  agents 
and  employees.  The  circuit  court  refused  to  allow  petitioners  to 
sue  the  receiver  at  law,  but  directed  a  commissioner  to  ascertain 
and  report  the  damage  received.  Commissioner  took  evidence, 
and  reported  the  horse  to  have  been  worth  $40,000.  The  circuit  court 
recommitted  the  report  without  passing  on  the  defendant's  excep- 
tion thereto.  Commissioner  took  additional  evidence  and  reported 
the  value  of  the  horse  at  only  $1000.  This  report  the  court  con- 
firmed, despite  the  petitioners'  exceptions  tnereto,  and  decreed 
that  the  receiver  pay  out  of  the  funds  in  his  hands  as  such  to  the 
said  petitioners  the  sum  of  $1000,  with  interest  thereon  from  Oc- 
tober 13, 1877,  with  their  costs  about  their  said  petition  expended. 
From  this  decree  the  petitioners  obtained  an  appeal  to  this  court 

The  facts  are  fully  set  forth  in  the  opinion. 

JoJm  W.  Daniel  for  the  appellants. 

Charles  M.  Blackford  for  the  appellees. 

RiCHABDSON,  J. — The  object  of  the  proceeding,  now  under  con- 
eideration,  in  the  court  below  was  to  recover  the  value  of  a  race- 
horse, ''  Bristow,"  killed  on  said  railroad  on  the  13th  day  of  Octo- 
ber, 1877,  while  in  course  of  transportation  from  Lynch-  paci.. 
burg  to  Culpeper.  The  horse  was  the  joint  property  of  the  ap- 
pellants, Melendy  and  Bussell.  To  recover  his  value  they  filed 
their  petition  in  the  above-styled  cause,  in  which  the  said  road 
had  been  previousljr  put  in  the  hands  and  under  the  management 
of  John  8.  Barbour,  *as  receiver ;  and  describing  their  said  horse  as 
a  celebrated  race-horse,  of  rare  beauty  of  appearance,  and  speed 
and  bottom,  valued  by  experts  at  from  forty  to  seventy  thousand 
dollars,  and  estimated  by  the  petitioners,  the  owners,  to  have  been 
worth,  at  the  time  he  was  Killed,  not  less  than  $50,000,  which 
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amount  they  claimed  the  right  to  recover  oat  of  the  eanuDgs  of 
said  company,  in  the  hands  of  said  receiver ;  they  alleging  that 
said  horse  was  killed  by  the  ^ross  negli^nce  and  carelessness  of  the 
agents  and  emplovees  of  said  receiver,  in  whose  care  he  was.  And 
for  the  damages  tlius  sustained  the  petitioners  prayed  that  they  be 
permitted  to  enter  suit  against  said  receiver  along  the  line  of  said 
road  at  the  point  most  convenient  and  accessible  to  them. 

On  the  21st  day  of  November,  1878,  an  order  was  entered  in 
said  cause  refusing  the  prayer  of  the  petitioners  for  leave  to  sue 
at  law ;  and  as  to  the  other  matters  therein  contained  the  said  peti- 
tion was  referred  to  the  Master  Commissioner  Sheppard,  for  a  re- 
port thereon.  This  order  having  been  made,  the  depositions  of  a 
number  of  witnesses  were  taken,  some  of  whom  lived  in  each  of 
the  States  of  Tennessee,  Maryland,  and  Virginia.  On  the  24th 
day  of  May,  1879,  and  before  all  the  testimony  on  either  side  had 
been  taken,  the  commissioner,  under  his  report  fixing  the  value  of 
the  horse  "  Bristow"  at  $40,000 — that  being,  in  the  language  of 
the  commissioner — the  lowest  estimate  fixed  by  either  of  the  wit- 
nesses who  testified  as  to  the  value  of  the  horse ;  and  this,  the  com- 
missioner in  substance  says,  was  done  after  looking  in  vain  to 
every  source  of  information  then  accessible  for  something  to  lessen 
the  power  of  speed  and  value  of  the  horse. 

To  this  report  of  the  commissioner  the  receiver  excepted,  and  on 
the  30th  day  of  May,  1879,  the  cause  coming  on  again,  the  court, 
without  passing  upon  said  exceptions,  recommitted  the  matter  to 
said  commissioner  for  further  consideration  and  report,  with  leave 
to  either  party  to  take  further  evidence,  and  submitting  said  ex- 
ceptions to  said  commissioner.  Accordingly  the  case  was  reopened 
before  said  commissioner  and  other  evidence  taken,  and  on  tne  3d 
day  of  January,  1880,  said  commissioner  again  reported.  In  this 
second  report  the  commissioner  says  :  "  Since  the  recommittal  to 
him,  lie  has  taken  the  depositions  of  three  witnesses,  experts  in 
the  training  of  trotting-horses — ^to  wit,  Joseph  Halstead,  Dan 
Stever,  and  H.  B.  Holton ;  that  they  were  examined  to  ascertain 
what  would  be  a  fair  value  for  the  horse  *  Bristow,'  taking  into 
consideration  the  facts  connected  with  his  historv  as  proved  bv  the 
petitioners'  witnesses."  And,  reviewing  the  whole  case  with  the 
light  thrown  upon  it  by  these  witnesses,  the  commissioner  further 
says  :  ^'  Your  commissioner  is  satisfied  that  the  value  as  put  upon 
the  horse  by  the  witnesses  who  testified  for  the  petitioners  was  a 
highly  exag^rated  one.  Your  commissioner  thinks,  from  a  care- 
ful examination  of  the  testimony  on  both  sides,  that  the  sum  of 
$1000  was  a  fair  and  reasonable  price  for  said  horse  at  the  time  h& 
was  killed,"  etc. 

This  report  was  excepted  to  by  the  petitioners,  because  the  esti- 
mate of  value  fixed  by  the  commissioner  was  far  below  what  the 
evidence  warranted.    But  the  court  overruled  the  exceptions,  con- 
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firmed  the  report,  and  gave  judgment  in  favor  of  the  petitioners 
against  the  said  receiver  for  the  said  snm  of  $1000,  with  interest 
from  the  18th  day  of  October,  1877.  And  from  that  decree  the 
case  is  here  on  appeal. 

Before  proceeding  to  consider  the  case  on  its  merits,  it  is  neces- 
sary to  dispose  of  a  preliminary  question  raised  by  bight  to  ap. 
counsel  for  the  appellee,  to  the  effect  that  inasmuch  as  cSShw^coiSt 
the  receiver,  who  is  but  the  hand  of  the  court  whose  J^tw>  u^ 
ludgment  is  complained  of,  cannot  appeal,  the  appel-  «™^*- 
lants  ought  not  to  be  entertained  on  tueir  appeal  iiere,  as  the  rail* 
road  company,  whose  rights  are  involved,  cannot  be  hear^  to  ques- 
tion the  judgment  of  the  court  which  appointed  said  receiver. 

Upon  general  principles,  this  question  would  seem  to  be  easy  of 
solution.  If  it  could  be  true  that  because  the  receiver,  as  the 
agent  of  the  court  which  appointed  him,  cannot  question,  by  ap- 

f)eal,  the  judgment  of  that  court  against  him,  therefore  the  appel- 
ants  cannot  question,  on  appeal,  the  propriety  of  the  judgment  of 
that  court  against  them,  tnen  it  would  seem  necessarily  to  follow 
that  a  company  which  happens  to  be  in  the  hands  of  a  receiver 
would  be  in  efitect  exempted  from  liability,  or  subject  only  to  such 
liability  upon  its  contract,  or  for  wrongs  committed  by  it,  as  its 
friendly  custodian  the  court  might  elect  to  enforce.  No  such 
miinifest  injustice  could  be  tolerated  in  any  court.  It  sometimes 
happens,  under  peculiar  circumstances,  that  one  party  can  appeal 
to  this  court  when  the  other  party  cannot.  For  instance,  it  is  pro- 
vided by  our  constitution  that  this  court  shall  not  have  jurisdiction 
in  civil  cases  where  the  matter  in  controversy,  exclusive  of  costs,  is 
less  in  value  or  amount  than  five  hundred  dollars,  except  in  certain 
specified  cases.  Yet  where  the  plaintiff  in  his  declaration  or  bill 
sues  for  money,  and  claims  more  than  five  hundred  dollars,  but  by 
the  ruling  of  the  court  obtains  a  judgment  :mr  less,  he  is  entitled 
to  an  appeal,  because  as  to  him  the  matter  in  controversy  is  the 
sum  claimed ;  but  if  in  such  case  the  plaintiff  is  satisfied,  the  de- 
fendant cannot  appeal,  because  as  to  him  the  only  matter  in  contro- 
versy is  the  judgment,  which  is  less  than  the  amount  prescribed 
for  the  jurisdiction  of  this  com-t.  Gage  v.  Crockett,  27  Gratt. 
735. 

No  good  reason  can  be  perceived  why  the  same  rights  of  action 
may  not  be  maintained  against  receivei*s,  as  a  general  rule,  that 
might  have  been  maintained  against  the  corporation  or  samx  uobt  or 

ferson  to  whose  estate  and  rights  the  receiver  succeeds,  aoawst       bb- 
«  ..  'il        4i   •  1      J        i    •  •••111      CBTVBEAaWOULD 

n  conformity  with  this  general  doctrine,  it  is  held,  have    kxisted 

where  the  affairs  of  a  railway  company  have  passed  into  pbsdecbsbor. 
the  hands  of  a  receiver,  who  is  operating  the  road  under  the  direc- 
tion of  the  court,  having  exclusive  charge  of  its  management  and 
of  the  employment  of  operatives  and  employees,  the  entire  control 
of  the  company  having  passed  to  the  receiver  as  fully  as  it  was  be- 
25  A.  <fc  £.  R.  Ca8.-40 
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fore  exercised  bj  the  officers  of  the  road,  the  receiver  may  be  held 
answerable  in  his  official  capacity  for  injuries  sustained,  in  the  same 
manner  that  the  oorpoi*ation  would  have  been  liable.  High  on 
Keceivers,  §  395,  and  numerous  authorities  there  cited.  It  would 
be  idle  to  talk  about  holding  a  railroad  company  responsible  for 
wrongs  done  or  injuries  inflicted  if  the  judgments  rendered  by  the 
court  which  happened  to  appoint  the  receiver  cannot  be  reviewed 
on  appeal.  We  are  therefore  of  opinion  that  the  objection  is  not 
well  taken. 

The  next  question  is  as  to  the  refusal  of  the  court  below  to  allow 
the  petitioners  to  sue  at  law. 

It  is  aptly  and  forcibly  said  by  counsel  for  the  appellants  that 
mSmroB^'  "  '^^  ^  *^  anomalous  thing  for  an  action  of  tort  to  be 
S*™.JtwS  trie^  by  a  commissioner  of  a  court ;  and  that  the  policy 
Sons.  ^■°™*  ana  decisions  of  the  courts  tolerating  sucli  a  practice  is 
tending  to  strip  the  people  of  their  rights  to  trials  by  jury  of  mat- 
tore  of  fact ;  tnat  the  disposition  of  a  single  judee  to  monopolize 
legal  power  in  his  own  hands  and  to  cut  up  by  the  roots  the  salu- 
tary principles  of  common  law  and  equity  practice,  has  been  greatly 
stimulated  by  the  growth  of  the  great  corporations  which  now 
dominate  State  and  nation.  A  single  judge,  a  single  commissioner, 
acting  in  an  atmosphere  impregnated  by  the  strongest  influence, 
intellectual  and  social,  that  a  great  corporation  can  throw  around 
him,  is  not  better  fitted  to  do  justice  between  such  a  corporation 
and  its  adversaries,  in  matters  involving  questions  of  fact,  than  a 
jury  summoned  irom  the  body  of  the  people." 

This  criticism  of  counsel  is  a  just  one  and  has  my  hearty  ap- 

bksivkr  cah  P^^^*^'  T^®  ^^^*  however,  as  established  in  this  coun- 
KOT  BE  8uu>  AT  try  Is  advcrsc  to  my  own  view,  and  the  majority  of  this 
KiwiM^^^S  court  being  opposed  to  the  establishment  of  a  different 
^^^  rule  in  this  State,  I  can  but  yield  to  their  opinion  as 

fixing  the  law  here.  The  rule,  sanctioned  by  the  weight  of  author- 
ity  in  this  country,  is,  that  a  where  railway  company  is  in  the  hands 
of  a  receiver,  by  appointment  of  a  court  of  equity,  the  receiver  can- 
not be  sued  at  law  without  the  permission  of  the  court  making 
such  appointment.  Wiswall  v.  Sampson,  14  How.  65 ;  Davis  v. 
Gray,  16  Wall.  263 ;  Barton  v.  Barbour,  Receiver,  14  Otto,  126.  In 
the  last-named  case  it  is  distinctly  held  that  the  iiile  that  a  receiver 
cannot  be  sued  without  leave  of  the  court  of  equity  which  appointed 
him,  applies  to  suits  against  him  on  a  money  demand,  or  tor  dam- 
ages, as  well  as  to  those  the  object  of  which  is  to  i*ecover  property 
which  he  holds  by  order  of  that  court ;  and  that  in  a  case  before 
such  court  involving  disputed  facts,  that  court  may.  in  a  proper 
case,  either  of  its  own  motion  or  on  the  prayer  of  toe  parties  in- 
juried,  allow  its  receiver  to  be  sued  at  law,  or  direct  the  trial  of  a 
f eign^  issue  to  settle  tlie  facts ;  and  that  the  determination  by  a 
court  of  equity,  according  to  its  own  course  and  practice,  of  issues 
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of  fact  growing  out  of  the  adminiBtration  of  trust  property  in  its 
possession,  does  not  impair  the  constitutional  rignt  of  trial  bj 

JUIT. 

The  supreme  courts  of  Wisconsin  and  Iowa  have,  however,  de- 
parted from  this  doctrine,  and  hold  that  in  all  cases  where  there  is 

no  attempt  to  interfere  with  the  actual  possession  of  ,^ 

the  receiver,  a  suit  may  be  prosecuted  against  mm  in  w  wncoMsuf 
ai*y  court  of  competent  jurisdiction  without  the  per-  ^"  ^^^ 
mission  of  the  court  from  which  the  receiver  derived  his  appoint- 
ment. This  was  ruled  by  the  supreme  court  of  Wisconsin  in  a  case 
in  which  an  action  at  law  was  brought  in  the  State  court  against  a 
receiver  who  was  operating  a  railroad  under  the  appointment  of  the 
district  court  of  the  United  States,  for  personal  injuries  occasioned 
through  the  negligence  of  his  servants.  Kinny  v.  Crutcher,  18 
Wis.*  y4.  And  the  doctrine  laid  down  in  that  case  was  cited  and 
approved  in  the  recent  case  of  Allen  v.  Central  R.  of  Iowa,  42 
Iowa,  683.  However,  the  weight  of  authority  is  the  other  way  ; 
and  although  the  rule,  as  established  in  a  large  class  of  cases, 
amounts  practically  to  a  denial  of  justice,  and  the  ousting  of  courts 
of  law  of  their  rightful  jurisdiction,  it  is  so  settled  and  must  pre- 
vail ;  therefore,  we  are  of  opinion  that  the  court  below  did  not  err 
in  refusing  leave  to  sue  the  receiver  at  law. 

It  is  conceded  by  counsel  for  the  appellee  that  the  killing  of 
the  horse  "Bristow"  was  owing  to  the  negligence  of  the  hobsb  koxkd 
receiver's  agents  and  employees,  and  that  he  as  re-  Sr  aramw^i 
ceiver,  is  liable  for  the  damage  actually  sustained  ;  "»^^"«' 
therefore,  the  question  need  not  be  considered  whether,  by  reason 
of  the  fact  that  at  the  time  the  horse  was  killed  he  was  being 
shipped  over  said  road  free  of  charge  could  exempt  said  receiver 
from  liability. 

We  come  now  to  the  important  inquiry,  What  is  the  case  upon 
its  merits  ?  or,  in  other  words,  What  decree  can  this  court,  upon 
the  evidence,  safely  proceed  to  enter  ? 

This  proceeding  was  instituted  for  the  recovery  of  $50,000  from 
the  receiver  of  a  railway  company,  that  being  the  amount  which 
the  petitioners  say  they  have  been  damaged  by  the  DAiuau  aikbd 
culpable  carelessness  of  the  agents  and  employees  of  hoboL^^ 
said  receiver,  resulting  in  the  Killing  of  a  race-horse  ('^  Bristow") 
belonging  to  them.  Such  a  price  or  value  fixed  upon  a  horse  is, 
ordinarily  speaking,  in  the  language  of  the  commissioner  in  his 
first  report  m  this  case,  calculated  to  strike  the  mind  with  ^^  amaze- 
ment.'' We  do  not  pretend  to  say  or  even  intimate  that  no  hoi-se, 
more  especially  the  horse  in  question,  would  command  that  sum; 
on  the  contrary,  it  appears  that  horses  possessing,  more  or  less,  the 
qualities  attributed  to  this  horse  have  eommancfed  even  larger  fig- 
ures.   It  ifl^  nevertheless,  true  that  to  be  of  such  eztraonlinaiy 
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value  he  mnst  have  possessed  the  extraordinary  qualities,  and 
had^  at  least,  a  reasonably  well-established  reputation  therefor. 

The  horse  ^^  Bristow"  is  described  in  the  record  as  a  ^^  blooded 
bay,"  from  seven  to  nine  years  old,  with  pluck  and  bottom ;  in 
fact,  having  all  the  qualities  of  *^  beauty  of  appearance,  speed  and 
endurance,  which  fitted  him  for  a  brilliant  career  on  the  turf  " — in 
short,  "  a  celebrated  racer." 

Is  he  proved  to  have  been  such?  or,  in  other  words,  is  there  a 
clear  preponderance  of  evidence  to  that  effect  ?  If  there  is,  then 
the  owners  are  entitled  to  recover  such  amount  as  the  horse  is 

E roved  to  have  been  worth,  it  being  conceded  in  argument  that  the 
illing  of  the  horse  was  attributable  to  negligence  on  the  part  of 
the  defendant's  agents  and  employees.  Let  us  examine  tne  evi- 
dence and  determine. 

We  have  seen  that  Commissioner  Sheppard  was  so  impressed 
with  the  evidence  for  the  petitioners  that  in  his  first  report  he 
fixed  the  value  of  "Bristow"  at  $40,000.  Was  he 
SSuEoir  BOMB  justified  in  this  by  the  evidence  ?  To  answer  this  ques- 
tion it  is  necessarv  to  make  a  brief  summary  of  the 
substance  of  the  evidence.  This  hoi*se  was  first  a  pacer,  and  after- 
wards converted  into  a  trotter.  As  a  pacer  he  was  entered  at  f aii-s 
at  Bristol  and  other  places  in  the  State  of  Tennessee,  at  which  he 
won  some  small  premiums ;  his  last  appearance  as  a  pacer  being  at 
Bristol  in  the  fall  of  1876,  at  which  time  his  owner,  the  petitioner 
Bussell,  parted  with  a  half-interest  in  him  to  the  petitioner 
Melendy ;  and  the  two,  as  joint  ownere,  determined  to  convert  him 
from  a  pacer  to  a  trotter,  and  to  that  end  put  him  in  charge  of  A. 
R.  Melendy,  a  son  of  the  petitioner  Melendy,  at  Cain's  track,  in 
Greene  county,  Tennessee,  where,  during  the  spring  and  summer 
of  1877,  he  was  trained  as  a  trotter.  It  is  impracticable,  as  well  as 
unnecessary,  to  enter  into  a  full  detail  of  the  evidence.  It  is  only 
necessary  to  refer  to  its  character  and  tendency  so  far  as  may  be 
necessary  to  vindicate  the  propriety  of  the  conclusion  arrived  at  by 
this  court. 

There  are  nine  witnesses  relied  on  by  the  petitioners.  These 
witnesses  were,  in  the  main,  introduced  as  experts.  They  were 
_  stockbreeders  and  trainers  of  fast  horses,  or  pei*8on8 

TMTiFnEDAaTo  WHO  bad  had  opportunities  oi  becoming  more  or  less 
▼ALUB.  familiar  with  tiie  speed  and  other  qualities  which  de- 

termine the  value  of  a  fast  trotting-horse.  These  witnesses  had  all 
seen  "  Bristow ;"  some  of  them  not  more  than  once,  and  then 
when  trotting  at  the  Bristol  fair  in  the  fall  of  1877,  his  first  and 
only  appearance  as  a  trotter  in  a  public  contest.  One  of  these 
witnesses  (ex- Governor  Senter,  of  Tennessee)  never  saw  the  horse 
but  once,  and  then  under  the  saddle — never  saw  him  trot ;  but  in 
his  deposition  subsequently  given  in  this  cause  he  estimates  the 
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value  of  "  Bristow"  at  $70,000 ;  this  estimate  being  based  in  part  on 
his  recollection  of  having  seen  the  horse,  and  upon  the  description 
of  his  speed  being  at  the  rate  of  one  mile  in  two  minutes  ana  six- 
teen seconds.  The  other  witnesses  for  the  petitioners  all  testify  to 
the  extraordinary  speed  of  this  horse  as  a  trotter ;  but  none  of 
them,  except  the  witness  Ephraim  Moore,  ever  actually  timed  the 
horse,  and  he  timed  him  for  a  half-mile,  which  he  says  the  horse 
made  in  one  minute  and  eight  seconds  by  a  common  silver  watch 
— ^a  test  which  could  not  be  claimed  to  be  accurate  in  a  matter  of 
so  much  nicety,  and  one  in  which  the  fraction  of  a  second  might 
be  of  great  importance.  This  witness  (Moore)  says :  ^^  The  horse 
*  Bristow '  developed  speed  very  fast.  I  timea  him  about  a  week 
and  a  half  before  he  left  for  the  fall  races,  and  he  made  one  half 
mile  in  one  minute  and  eight  seconds.  I  ma^  have  made  a  mis- 
take, but  don't  think  I  did.^  And  all  these  witnesses  for  the  peti- 
tionee, who  testified  at  all  as  to  value,  estimated  this  horse  at  from 
forty  to  seventy  thousand  dollars. 

Turning  now  to  the  evidence  relied  on  by  the  defendant  to  re- 
duce the  damages  claimed  by  the  petitioners,  we  find  it  y^„  placed 
to  consist  of  the  testimony  of  witnesses  claimed  to  be  ^l^^Sn  fob 
familiar  with  horse-training  and  fast  trotting-horses,  ^■'"d^^- 
and  examined  on  behalf  of  the  defendant  as  experts.  Neither  of 
these  witnesses  (all  of  whom  lived  in  or  near  the  city  of  Baltimore) 
had  ever  seen  ^^  Bristow.''  In  substance,  the  hypothetical  question  is 
put  to  each  of  them  as  to  the  value  of  a  converted  pacer  "  with  a 
record  of  2.56,  but  claimed  to  have  shown  a  2.20  or  2.25  gait."  In 
response  these  witnesses  respectively  put  such  a  horse  at  very  low 
figures — one  at  from  three  to  six  hundred  dollars ;  one  at  two 
hundred  and  fifty  dollars;  and  the  other  at  from  three  to  four 
hundred  dollars.  When,  however,  on  cross-examination,  a  horse 
such  as  "Bristow"  is  claimed  to  have  been  was  described  to  them,  and 
their  estimate  of  the  value  of  such  a  hoi*se  asked  for,  they  put  it  at 
from  ten  to  twenty  thousand  dollars.  Upon  this  evidence,  and  a 
review  of  the  evidence  for  the  petitioners,  the  commissioner  con- 
eluded  that  the  former  estimate  was  very  extravagant,  and  he,  in 
his  second  and  last  report,  which  was  adopted  by  the  court,  re- 
duced that  estimate  to  $1000.  It  is  perfectly  apparent  that  this 
estimate  is  not  to  be  accounted  for,  and  is  not  warranted  bv  any- 
thing in  the  evidence  of  these  three  experts,  examined  on  behalf 
of  the  defendant.  Nor  is  it  warranted  by  the  most  rigid  scrutiny 
of  the  evidence  on  the  part  of  the  petitioners. 

Let  us,  then,  turn  to  the  evidence  for  the  petitioners,  and  see  if 
it  warrants  the  high  value  placed  on  the  horse  in  question  by  the 

Eetitioners,  and  testified  to  by  the  witnesses  examined  on  their  be- 
alf. 
If  we  look  only  to  the  general  declarations  of  these  witnesses  as 
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to  value,  it  mnst  be  admitted  that  there  is  a  most  decided  prepon- 
^^  derance  of  testimony   in  favor  of  the  extraordinary 

pvnTioKB  n!  valae  of  this  horse.     Their  evidence  nnqnestionably  is 
^""**  that  "  Bristow"  was  an  extraordinary  hoiise,  and  so  far 

wolad  seem  conclusive  as  to  the  question  of  attaching  extraordi 
nayr  value  to  him.     But  this  testimony,  when  examined  closely^ 
does  not  possess  all  the  elements  essential  to  a  case  so  extraordi- 
nary in  its  character. 

tt  must  be  remembered  that  this  claim,  so  many  times  exceeding 
all  our  ideas  of  the  value  of  a  Iiorse,  rests  distinctly  upon  the  idea 
that  this  hoi*se  was  a  celebrated  racer,  with  speed  as  a  trotter  at  the 
rate  of  one  mile  in  two  minutes  and  sixteen  seconds.  The  value 
of  such  a  horse  is  not  not  to  be  measured  by  the  ordinary  horse- 
market,  but  by  the  iniling  prices  in  the  extraordinai*y  market, 
among  sportsmen  and  turfmen,  wlio  constitute  a  fancy  market  for 
horses  possessing  the  qualities  of  speed  and  endurance  which  fit 
them  for  brilliant  careers  as  racers.  Does  this  evidence  on  the 
part  of  the  petitioners  sufliciently  establish  the  speed  claimed  for 
this  horse  ?  We  think  it  does  not.  Certainly  not  so  clearly  as  to 
enable  this  court  safely  to  sav  that  the  petitioners  are  entitled  to 
the  damages  claimed,  or  to  the  amount  fixed  by  either  one  of  the 
witnesses.  Nor  does  it  appear  that,  upon  this  all-important  point, 
the  best  evidence  was  produced  of  which  the  case  admitted.  Let 
US  see.  J.  S.  Nielsen,  after  describing  the  horse,  says :  "  Mr. 
Melendy  brought  him  ['  Bristow ']  there  [Cain's  track]  in  the  spring 
to  train,  and  I  saw  him  frequently,  and  he  improved  rapidly,  and 
seemed  willing  to  go,  and  was  ambitious ;  he  improved  in  speed 
very  fast,  was  much  faster  when  he  left  than  when  he  came.  I 
never  timed  him  myself ;  saw  othei-s  time  him,  and  he  trotted  faster 
than  any  horse  I  ever  saw  trot.  .  •  ."  This  witness  was  a  stock- 
breeder,  and  himself  had  hoi*ses  in  training  for  the  turf.  He,  how- 
ever, did  not  time  this  horse,  but  saw  others  time  him. 

A.  R.  Melendy,  the  son  of  one  of  the  owners  of  "  Bristow,*'  and 
the  witness,  who  was  also  the  trainer  of  him  as  a  trotter,  says : 
"  About  the  last  of  June  [1877]  I  had  *  Bristow '  timed  a  mile, 
which  he  made  in  two  minutes  and  thirty  seconds ;  he  was  timed 
Tery  often  after  that  by  difiEerent  parties  visitine  the  track,  and 
they  always  reported  that  he  made  a  mile  in  less  than  2.30.  About 
the  middle  of  September,  I  believe  it  was,  I  prepared  him  for  a 
Imlf-mile  trial,  and  he  was  timed  by  Mr.  Moore  [Ephraim  Moore, 
before  referred  to],  and  made  it  in  one  minute  and  eight  seconds." 
Here  are  two  witnesses  who  tell  of  ^'  Bristow's"  great  speed  as  a 
trotter,  but  they  fail  to  inform  us  what  that  speed  was.  They 
both  say  they  never  timed  him,  but  saw  other  persons,  various 
other  persons,  time  him ;  but  those  persons,  except  it  may  be 
Ephraim  Moore,  were  not  examined.  The  witness  Moore  did 
time  him  by  a  common  silver  watch  for  a  half-mile,  which  he  says 
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^^  Bristow"  made  in  one  minnte  and  eight  seconds.  Add  to  this  the 
testimony  of  the  witnesses  who  saw  Bristow  at  the  Border  fair  at 
Bristol,  in  the  fall  of  1877,  in  his  first  and  only  appearance  in  pub- 
lic as  a  trotter,  when  he  made  the  magnificent  burst  of  speed 
which  caused  one  of  them  to  declare  him  the  best  hoi*se  in  the 
South,  and  another  to  speak  of  him  in  enthusiastic  terms  as  a  trot- 
ting phenomenon — a  world-beater,  etc. ;  and  it  must  be  admitted 
that  in  all  probability  "Bristow"  was, in  point  of  speed  and  en- 
durance— the  requisite  turf  qualities — a  horse  far  above  ordinary, 
and  possibly  equal  to  the  best  and  fastest  of  his  kind ;  yet  the 
difficulty  still  is  in  the  way — his  rate  of  speed  is  not  accurately  as- 
certained to  be  such  as  to  entitle  his  owners  to  the  amount  claimed  ; 
is  not  so  definitely  fixed  as  to  enable  this  court,  looking  only  to  the 
evidence,  to  say  what  his  rate  of  speed  was,  and  as  a  consequence, 
•  what  damage  has  been  sustained  by  the  petitioners  by  reason  of  his 
loss  to  them.  In  this  case,  that  which  alone  could  entitle  the  peti- 
tioners to  recover  the  extraordinary  value  claimed  is  matter  oi  es- 
sential description — the  speed  and  endurance  this  horse  is  claimed 
to  have  possessed,  and  as  the  evidence  shall  establish  or  not  this 
matter  of  essential  description,  the  damages  sustained  ought  to  be 
measured. 

Upon  the  whole  case  the  second  report  of  the  commissioner  not 
being  warranted  by  any  evidence  in  the  cause,  the  exceptions 
thereto  by  the  petitioners  ought  to  have  been  sustained,  ExcKmom  to 
and  the  matter  recommitted  to  the  commissioner,  with  RE??RT^^'**Sra. 
instructions  to  take  further  testimony,  as  eitlier  party  '^^*'>- 
might  desire  ;  or  else,  as  a  better  and  safer  course,  an  issue  should 
have  been  directed  and  tried  by  a  jury,  under  the  supervision  of 
said  circuit  court  of  Alexandria  city,  as  to  the  question  of  damages 
involved.  And  it  being  impossible  for  this  court,  in  the  state  of  the 
evidence  in  the  cause,  to  say  what  amount  of  damage  has  been  sus- 
tained by  the  petitioners,  we  are  of  opinion  to  reverse  and  annul 
so  much  of  the  said  decree  of  the  court  below,  rendereti  on  the 
said  28th  day  of  May,  1880,  in  the  case  of  Graham  v.  Washington 
City,  Virginia  Midland  &  Great  Southern  B.,  and  others,  as  re- 
fers to  the  said  claim  of  the  petitioners,  Melend^'  and  Russell,  and 
remand  the  cause  in  that  respect  to  said  circuit  court,  with  inctruc- 
tions  to  direct  an  issue  in  said  cause  to  be  tried  by  a  jury  in  the 
usual  way  in  the  said  circuit  court,  to  ascertain  the  damages  to 
which  the  petitioners  are  entitled,  at  which  trial  either  party  may 
introduce  tne  depositions  now  in  the  cause,  taken  on  their  behalf, 
respectively,  or  retake  them,  as  they  may  desire. 

The  decree  was  as  follows : 

This  day  came  the  parties  by  their  counsel,  and  the  court,  hav- 
ing maturely  considered  the  transcript  of  the  record  of  the  decree 
aforesaid,  and  the  argument  of  counsel,  is  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the  record,  that  the  said  decree  of 
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the  circuit  court  of  Alexandria  city,  rendered  on  the  28th  day  of 
May,  1880,  in  the  cause  therein  pending  in  the  name  of  Graham 
V.  Washington  City,  Virginia  Midland  &  Great  Southern  R.,  is, 
in  so  far  as  it  afiectis  the  claim  of  the  petitioners,  Melendy  and 
Eussell,  erroneous.  It  is  therefore  decreed  and  ordered  that  the 
same  to  that  extent  be  reversed  and  annulled,  and  this  cause  be  re- 
manded to  the  said  circuit  court  of  Alexandria  city,  with  instruc- 
tions to  the  said  court  to  frame  an  issue  in  the  cause,  and  to  im- 
panel a  jury  to  try  the  question  as  to  the  damages  incurred  by  the 
appellants  through  the  negligence  of  the  defendant  company,  and 
otherwise  proceed  in  the  cause  in  order  to  a  final  decree  therein,  in 
accordance  with  the  foregoing  opinion  of  this  court  and  the  views 
herein ;  and  that  the  said  appellants,  Melendy  and  Russell,  recover 
of  the  appellee,  the  said  receiver,  as  such,  their  costs  by  them  ex- 
pended in  the  prosecution  of  their  appeal  aforesaid  here,  which  is 
ordered  to  be  certified  to  the  said  circuit  court  of  Alexandria  city. 
Decree  reversed. 

Right  to  sue  Receiver— Permission  of  Court<~See  Ro^rs  o.  Mobile,  etc., 
R  Co.,  12  Am.  &  £ng.  R.  R.  Gas.  448;  Dow  v.  Memphis,  etc.,  R  Co.,  17 
lb.  824. 

Liability  of  Receiver  for  Negligent  Injuryt — See  Ryan  «.  Hoys,  28  Am.  & 
Eng.  R.  R  Cas.  601;  Memphis,  etc.,  R  Co.  «.  Stringfellow,  21  lb.  874; 
Davifl  «.  Duncan,  17  lb.  295. 


LriTLE,  Keceiver, 

V, 

DusENBEBBY,  Administrator. 
(46  New  J&ney  Law  Beparts^  614.) 

A  receiver  of  an  insolvent  railroad  company,  empowered  by  s^tute  to 
operate  the  railroad  for  the  use  of  the  public,  acting  aa  a  common  carrier, 
in  the  carriage  of  passengers,  is  not  a  public  officer,  entitled  to  immunity  as 
such,  but  may  be  sued  at  law,  in  his  representative  capacity,  by  leave  of  the 
court  appointing  him,  as  the  company  might  be,  for  negligence  of  his  agents 
in  operating  the  road,  resulting  in  the  death  of  a  passenger. 

The  sale  of  a  ticket  to  a  railroad  passenger  is  an  undertaking  that  due  care 
for  his  safety  shall  be  used  during  tne  whole  course  of  his  journey  over  that 
and  other  roads,  both  in  the  management  of  the  trains  and  the  construction 
and  maintenance  of  the  lines  in  a  condition  fit  for  his  passage  over  them. 

This  liability  is  not  changed  by  leases  and  agreements  between  the  com- 
panies having  connecting  lines,  apportioning  the  charges,  expenses,  and  fares 
Detween  them,  of  which  the  passenger  had  no  notice. 

On  error  to  Supreme  Court. 

James  P.  Dasenberrj,  administrator,  eto.^  of  Oephas  M.  Wood- 
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ruff,  deceased,  brought  an  action  of  trespass  on  the  case,  in  the 
Supreme  Court,  against  Henry  S.  Little,  receiver  of  the  Central 
E.  of  New  Jersey,  to  recover  damages  for  the  death  of  said  de- 
cedent, caused  by  the  alleged  wrongful  act,  neglect,  or  default  of 
the  agents  of  said  receiver  in  operating  said  railroad,  under  the 
statute.  Rev.,  p.  294.  The  deceased  was  a  passenger  on  a  tmin 
of  cars  of  the  Central  R.  holding  a  ticket  from  Ocean  Grove 
to  New  York  city,  on  June  29,  1882,  when  the  car  in  which  he 
was  sitting  was  thrown  from  the  track,  at  Parker's  creek,  by  an 
imperfect  switch,  on  the  New  York  &  Long  Branch  R.,  by 
which  he  was  killed.  The  action  was  tried  in  the  Circuit  Court 
of  the  county  of  Essex,  and  a  verdict  rendered  for  the  plaintiff 
for  $25,000.  For  this  amount  and  costs  a  judgment  was  entered 
in  the  Supreme  Court,  and  this  writ  of  error  was  brought  to  re- 
verse the  judgment. 

John  Tr .  Taylor  for  the  plaintiff  in  error. 

H,  C,  Pitney  for  the  defendant  in  error. 

SoTJDDEB,  J. — The  first  error  assigned  on  the  bill  of  exceptions 
returned  with  the  writ  is  that  the  receiver  was  not  liable  to  this 
action  because  that  under  his  statutory  appointment  he  is  not  a 
common  carrier,  but  a  public  ofScer. 

This  statute  of  February  11,  1874,  enacts  "  that  whenever  any 
incorporated  railroad  company  in  this  State  shall  become  insolvent, 
and  the  property  of  such  company  shall  have  passed  statutb  bb. 
into  the  hanas  of  a  receiver  by  order  of  the  Chancellor,  cttos.™  "*" 
in  accordance  with  the  act  to  which  this  is  a  supplement,  the  re- 
ceiver shall,  and  he  is  hereby  empowered  to,  operate  said  railroad 
for  the  use  of  the  public,  subject,  at  all  times,  to  the  order  of  the 
Chancellor ;  and  all  expenses  incident  to  the  operation  of  said  rail- 
road shall  be  a  first  lien  on  the  receipts,  to  be  paid  before  any 
other  incumbrance  whatever."     Rev.,  p.  196,  §  106. 

It  is  urged  that  as  he  was  empowered  bv  the  act  to  operate  the 
railroad  for  the  use  of  the  public,  there  can  be  no  liability  to  individ- 
uals on  his  part  when  executing  this  public  duty.  Free-  2^™_e3S' 
holders  v.  Strader,  3  Harr.  108 ;  Cooley  v.  Freeholders,  3  SSTm?'  "'"' 
Dutcher,  416 ;  Livermore  v.  Freeholders,  5  Dutcher,  245  ;  s.  c,  2 
Vroom,  607 ;  Pray  v.  Jersey  City,  3  Vroom,  394 ;  Marvin  Safe  Co. 
V.  Ward,  ante^  pp.  19-21,  are  cited  in  support  of  this  position. 
The  exhaustive  view  of  this  disputed  principle  in  Hill  v.  Boston, 
122  Mass.  344,  defines  its  true  application  in  protecting  those  who 
are  acting  under  public  authority.  It  agrees  with  the  statement  in 
the  conclusion  of  the  opinion  of  the  court  in  Pray  v,  Sqt^j  City, 
in  these  words :  "  The  neglects  of  agents  of  the  public  in  the  dis- 
charge of  their  legitimate  functions  cannot  constitute  the  basis  of 
an  action  in  behalf  of  an  individual  who  has  sustained  a  particular 
damage.    Such  neglects  are  public  offences,  and  must  be  remedied 
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by  indictment.^'  Taking  this  as  the  settled  law  of  onr  State,  the 
first  inqniry  is,  Does  this  defendant — the  receiver  of  au  insolvent 
railroad  company — stand  in  such  position  to  the  pnblic  that  he  can 
claim  its  protection  f 

An  examination  of  the  cases  where  this  immunity  has  been 
given  will  show  that  it  is  limited  to  those  who  are  strictly  pnblic 

officers,  who  are  parts  of  the  governmental  agency  of 
iTD  To^pimuo  the  State,  entirely  distinct  from  individual  gain  or 
oFincBBfl.  profit,  such  as  State,  county,  municipal,  and  township 

boards  and  officei*s,  discharging  duties  imposed  on  them  by  law, 
with  none  behind  them  but  the  public,  whom  they  represent,  and 
no  funds  to  answer  for  dama£:es  except  those  that  must  be  taken 
from  the  public  treasury.  The  phrase  in  the  statute,  ^^  to  operate 
said  railroad  for  the  use  of  the  public,"  does  not  create  this  public 
RKOBimifoTA  office.  It  imposes  on  the  receiver  appointed  by  the 
FUBuc  oFHCEH.  Cliaucellor  no  other  duty  to  the  public  than  that  which 
belongs  to  every  railroad  corporation  acting  under  statutory  au- 
thority. They  must  operate  their  railroads  for  the  use  of  the  pub- 
lic, and  do  so,  otherwise  they  could  have  no  legal  right  of  eminent 
domain  to  condemn  lands  and  materials  for  the  construction  and 
maintenance  of  their  roads.  The  object  of  the  statute  is  plain, 
that  when  a  railroad  company  becomes  insolvent  it  shall  and  may 
be  kept  in  operation  for  the  public  convenience  of  travel  and 
transportation.  If  its  operation  should  immediately  cease  when 
its  insolvency  is  determined,  great  detriment  would  follow  to  those 
who  are  dependent  on  it  as  a  highway  open  for  the  use  of  all  who 
may  need  it.  At  the  trial  in  the  circuit,  the  judge,  in  charging 
the  jury,  said  that  the  statute  ^'  was  simply  designed  to  secure  the 
ninning  of  the  road  in  the  interest  of  the  public,  by  making  the 
running  expenses  the  first  lien  on  the  receipts,  in  priority  over  en- 
cumbrances." This  is  the  obvious  meaning,  and  there  was  no  in- 
tention on  the  part  of  the  legislature  to  create  a  new  public  office, 
and  clothe  the  receiver  who  occupied  it  by  the  appointment  of  the 
court,  with  the  immunities  of  such  office,  and  thereby  enable  him 
to  shield  himself,  cover  up  the  earnings  and  protect  the  stock- 
holders and  creditors  from  damages  to  others  in  operating  the 
road.  It  has  been  the  judicial  construction  of  this  statute,  in  our 
LiABiLiTT  OF  courts,  that  it  does  not  change  the  obligation  of  the  re- 
-BioflT    ceiver,  who,  by  the  appointment  of  the  Chancellor, 

takes  upon  him  the  management  of  the  road,  and  that 

he  is  liable,  in  his  representative  capacity,  in  all  respects,  to  others, 

for  injuries,  as  the  company  would  be,  if  transacting  its  business 

in  the  usual  way. 

Klein  v.  Jewett,  11  C.  E.  Green,  474,  decided  that  there  was 

such  liability  of  the  receiver,  and,  on  appeal  to  this 

court,  in  the  same  case,  12  C,  £.  Green,  660,  this  point 
appears  to  have  been  abandoned. 
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PaljB  V.  Jewett,  5  Stew.  Eq.  802,  was  an  action  against  the  de- 
fendant, as  the  receiver  of  the  Erie  K.  for  damages  alleged  to 
have  been  sustained  by  the  plaintiff  by  reason  of  the  negligence  of 
the  employees  of  the  receiver,  in  the  management  of  a  train  of 
cars,  and  it  rnled  that  a  person  having  a  legal  cause  of  action, 
sounding  merely  in  tort,  against  the  receiver  appointed  by  the 
Court  of  Chancery,  has  a  rigiit  to  pursue  his  redress  by  an  action 
of  law,  with  the  permission  of  the  Chancellor.  In  the  first-named 
case,  Meara  v,  Holbrook,  20  Ohio  St.  137 ;  Blumenthal  v.  Brain- 
ard,  38  Vt.  402  ;  Paige  v.  Smith,  99  Mass.  395,  are  cited  with  ap- 
proval. In  all,  receivers  are  held  to  their  liability  as  common 
carriers,  for  a  beach  of  duty  or  obligation  arising  out  of  business 
intrusted  to  them  in  that  relation,  and  it  is  no  defence  at  law  that 
they  were  running  and  managing  the  line  of  railroad  as  receivers 
under  the  appointment  of  the  Court  of  Chancery.  It  is  said  in 
Jones  on  Bailroad  Securities,  T"  509,  that  there  is  much  diversity  of 
opinion  upon  the  Question  whether  a  receiver  is  liable  for  the  neg- 
ligence 01  his  employees  in  the  same  manner  and  to  the  same  ex- 
tent that  a  railroad  company  operating  its  road  is  liable.  After 
citing  and  balancing  the  cases  in  different  courts,  he  concludes 
that  the  doctrine  of  respondeat  superior,  as  between  a  receiver, 
acting  under  the  direction  of  a  Court  of  Chancery,  and  his  em- 
ployees has  no  application.  If  this  be  confined  to  the  principle 
that  a  receiver  is  not  personally  responsible  for  iniuries  suffered 
by  the  neglect  or  misconduct  of  persons  employed  by  him  in  per- 
forming his  duties  under  the  appointment  of  court,  there  will 
probably  be  no  difference  of  opinion ;  but  if  he  is  not  held  liable, 
m  his  representative  capacity,  for  the  negligence  of  his  employees, 
and  in  no  way  responsible  for  their  misconduct,  a  very  serious 
difiicultv  is  presented,  for  it  thus  appears  there  may  be  a  right 
where  there  is  no  remedy  to  enforce  it.  But  the  author  further 
says :  "  Considerations  of  policy  may  very  likely  lead  to  the  adop- 
tion of  the  rule  that  a  receiver  shall  not  oe  allowed  to  exercise  the 
rights  and  powers  of  a  common  carrier  without  also  being  held 
subject  to  a  common  carrier's  duties  and  liabilities." 

Cardot  v.  Barney,  63  N.  T.  281,  holds  that  an  assignee  or  re- 
ceiver in  bankruptcy  of  an  insolvent  corporation  is  not  liable  to  an 
action  for  the  negligence  of  employees,  unless  he  assumes  to  act  as 
a  common  carrier,  other  than  as  an  officer  of  the  court^  or  where 
personal  neglect  is  imputed  to  him. 

Danforth,  J.,  in  Kain  v.  Smith,  80  N.  T.  458,  470,  remarking 
on  the  case  of  Cardot  v.  Barney,  says :  "  Observe  the  care  with 
which  the  facts  are  eliminated  on  which  it  rests ;  but,  as  if  to  pre- 
vent any  misconception,  the  learned  judge  confines  it  to  a  case 
where  there  is  an  aosence  of  evidence  that  the  operator  assumed  to 
act  otherwise  than  as  an  assignee,  or  that  he  held  himself  out  as  a 
carrier  of  passengers  other  than  as  an  officer  of  the  court.     So  lim- 
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ited,  there  is  no  danger  that  any  injury  will  go  withoat  compensa- 
tion. Damages  for  injury  to  the  person,  whether  passenger  or 
employee,  for  loss  of  goods  or  otherwise,  would  be  chargeable 
upon  and  payable  out  of  the  fund  in  court,  the  same  as  other  ex- 
penses of  administration ;"  and  this  may  be  reached,  he  says,  by 
application  to  the  same  tribunal  which  might,  itself,  dispose  of  the 
matter  by  administering  justice  between  the  parties  or  allow  the 
party  aggrieved  to  bring  his  suit  at  law  for  the  alleged  injury. 
He  cites  Klein  v.  Jewett  as  authority.  The  case  turned  on  other 
facts,  wliich  it  is  not  necessary  to  state. 

The  examination  of  these  cases  does  not  show  so  great  a  diverg- 
No  BioHT  TO  enoe  of  authority  as  has  been  supposed,  for  it  is  not 
lSvbotcoubt  contended  in  this  case,  nor  has  it  ever  been  held  in  our 
-AUTHORinw.  courts,  Ihat  the  fund  in  the  hands  of  the  court,  or  of 
the  receiver  as  its  officer,  can  be  reached  without  the  leave  of  the 
Court  of  Chancery,  or  tliat  an  action  can  be  brought  at  law  to  fix 
the  measure  of  .damages  sustained,  without  such  leave.  After 
judgment  obtained  at  law,  the  execution  will  be  stayed  by  injunc- 
tion or  by  motion  in  the  court  having  control  of  the  process. 

Barton  v.  Barbour,  104  U.  S.  126 ;  s.  c,  4  Am.  &  Eng.  R.  R. 
Cas.  7,  which  discusses  this  subject  very  fully,  concludes,  on  the 
facts  there  involved,  that  a  court  of  equity,  having  in  its  hands  for 
administration,  as  trust  assets,  a  railroad  or  other  propeity,  may 
authorize  the  receiver  to  keep  it  in  repair,  and  manage  it  in  the 
ordinary  way,  until  it  can  be  sold  to  tlie  best  advantage  of  all  in- 
terested therein.  But,  without  leave  of  that  court,  a  court  of 
another  State  has,  under  the  circumstances,  no  jurisdiction  to 
entertain  suits  against  him  for  causes  of  action  arising  in  the  State 
wherein  he  was  appointed  and  where  the  property  is  situated, 
which  are  based  on  his  negligence  or  that  of  his  servants,  in  the 
performance  of  their  duty,  in  respect  to  the  property.  The  plea 
m  that  case  averred  that  the  plaintiff  had  not  obtained  leave  of  the 
court  having  cnstody  of  the  railroad  assets,  to  bring  and  maintain 
his  suit.  It  was  on  demurrer  to  the  plea  which  admitted  that  the 
suit  was  brought  without  leave,  that  the  case  was  considered.  If 
such  leave  had  been  obtained  before  action  brought,  a  different 
case  would  imve  been  presented. 

Fariow,  Receiver,  v.  Kelly,  108  U.  S.  288 ;  s.  c,  11  Am.  &  Eng. 
R.  R.  Cas.  104,  in  which  an  action  was  brought  against  a  receiver 
of  a  railroad  corporation,  to  recover  damages  against  him,  as  com- 
mon carrier,  for  injuries  suffered  by  a  collision  of  the  car  in  which 
the  plaintiff  was  riding  with  a  freight  car  standing  on  a  side  track, 
shows  that  Kelly,  the  plaintiff,  petitioned  the  court  which  ap- 
pointed the  receiver,  for  leave  to  sue  him  in  another  court,  to  re- 
cover for  injuries  sustained.  This  was  denied,  and  he  asked  leave 
to  file  his  complaint  against  the  receiver,  in  a  suit  for  the  fore> 
closure  of  a  mortgage,  in  which  the  receiver  was  appointed.     This 
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was  granted,  and  the  receiver  ordered  to  make  his  defence,  which 
was  found  against  Iiim. 

It  can  hardly  be  said,  as  the  result  of  an  examination  of  tliese 
cases,  and  many  others  referred  to  in  them,  that  it  is  settled  law 
that  a  receiver  of  an  insolvent  railroad  corporation  may  r^uj  deter 
not  be  sued  at  law,  where,  as  in  this  case,  he  is  con-  SSawoS"  w 
tinuing  the  business  of  the  company,  as  a  common  car-  ^^^raoa""*- 
rier,  for  the  transportation  of  passengers  and  freight,  for  hire,  and 
where  the  defence  is  not  set  up,  that  the  action  is  brought  without 
leave  of  the  court  that  appointed  him.  On  the  contrary,  it  appears 
that,  with  such  leave,  he  may  be  sued  at  law,  and  that  it  accords 
with  sound  principle  and  reason  that  a  receiver  exercising  the 
franchise  of  a  railroad  company  shall  be  held  amenable,  in  his 
official  capacity,  to  the  same  rules  of  liability  that  are  applicable  to 
the  coinpany  while  it  exercises  the  same  powers  of  operating  the 
road.  Sprague  v.  Smith,  29  Vt.  421.  I  do  not  find  in  the  case 
returned  the  specific  exception  taken  that  leave  was  not  granted  to 
bring  the  action.  If  this  be  so,  it  will  be  assumed,  after  verdict  in 
a  court  having  general  common-law  jurisdiction,  that  whatever 
was  necessary  to  sustain  the  case  stated  in  the  declaration  was 
proved  on  the  trial,  and  that  such  leave  was  granted.  Stenne  v, 
Hoffg,  1  Wm.  Saund.  228 ;  Steph.  PI.  *148. 

There  was  no  error  in  the  charfi:e  to  the  jury  that  the  receiver, 
in  his  representative  capacity,  was  liable  for  injuries  resulting  from 
the  transaction  of  the  business  of  the  corporation  under  his  super- 
vision, as  such  receiver,  the  same  as  the  corporation  which  he 
represented.  If  a  receiver  may  thus  be  charged,  the  remaining 
exceptions  relate  to  the  particular  facts  of  this  case,  which,  it  is 
objected,  do  not  show  him  to  be  chargeable.  There  facts  cohceek- 
was  no  doubt,  under  the  evidence,  that  the  decedent,  of  wcket. 
Cephas  M.  Woodruff,  bought  an  ordinary  railroad  ticket  at  the 
Ocean  Grove  depot,  which  was  issued  from  the  office  in  New  York, 
by  the  general  passenger  agent,  and  sent  to  the  office  at  Ocean 
Qrove  for  sale.  It  was  entitled  *' Central  R.  of  New  Jersey, 
New  York  &  Long  Branch  Division ;"  signed  by  "  H.  P.  Bald- 
win," who  was  the  general  agent ;  endorsed  with  the  initials  of  the 
company,  "  June  29,  1882,  Ocean  Grove ;"  and  on  the  margin, 
"  Good  for  one  passage,  this  day  and  train  only."  In  the  body  of 
the  ticket  was  printed  "  New  York."  On  the  face  of  the  ticket, 
and  by  the  testimony,  this  was  a  through  ticket  from  Ocean  Grove 
to  New  York.  This  ticket  was  an  undertaking  by  the  Central  R. 
Co.,  acting  by  its  receiver,  to  carry  the  decedent,  upon 
which  he  entered  its  train  and  took  passage,  whereby  bytobotSmS 
the  relation  of  passenger  and  carrier  was  created  be-  °'^"' 
tween  them.  The  duty  imposed  on  the  company  and  its  agents 
was  such  as  attaches  to  all  carriers  of  passengers  on  railroads ;  they 
were  bound  to  use  proper  care  and  skill  in  everything  that  con- 


638  LITTLE,  BAGEIVERy  t.  DU8ENBEBRT,  ADHINISTRATOB. 

cerned  the  safety  of  passengers,  and  to  exercise  diligence,  in  that 
respect,  in  proportion  to  the  hazards  and  dangers  likely  to  be  en- 
countered, and  became  liable  for  the  consequences  that  might  fol- 
low the  neglect  of  such  care,  skill,  and  diligence.  This  includes 
all  the  equipments  of  the  train — the  roadbed,  bridges,  rails, 
switches,  and  signals  which  are  commonly  used  in  operatmg  a  rail- 
road ;  also,  the  handling  of  the  train  by  persons  of  competent  skill 
and  carefulness.  All  wera  comprehended  in  the  undertaking  of 
the  railroad  company,  acting  through  its  receiver  and  agents. 

But  it  is  said  this  liability  was  limited  by  the  particular  position 
of  this  company,  as  lessee  of  the  railroad, under  the  New  York  & 
LmiTATioiiov  J^"g  Branch  B.  Co.,  dated  October  6, 1873,  and  by 
uABiuTY,  j^„  agreement  of  January  3,  1882,  which  gave  the 
Pennsylvania  B.  Co.  the  use  of  the  "New  York  &  Long  Brancli 
R.,  in  common  with  the  Central  R.  Co.  and  the  New  Jersey 
Southern  R.  Co.,  and  whereby  the  Central  R.  Co.,  "  so  controlling 
the  New  York  &  Long  Branch  R.  Co.,"  guaranteed  to  the  Penn- 
sylvania R.  Co.  such  use  of  the  New  York  &  Long  Branch  R. 
It  is  clear  that,  by  the  lease  and  agreement,  the  Central  R.  Co., 
by  its  receiver,  was  authorized  "to  furnish  and  run  the  train 
service  required  for  its  own  business  upon  the  line,"  and  was 
actually  running  it  when  this  passenger  held  its  ticket  for  car- 
riage to  New  York.  Whatever  changes  were  made  in  the  latter 
agi-eement  affecting  the  management,  construction,  and  mainten- 
ance of  the  road,  between  the  parties  to  it,  they  were  immaterial 
to  this  plaintiff,  whose  intestate  principal  was  no  party  to  its  terms. 
The  decedent,  whom  he  represents,  had  no  notice  of  it,  and  was 
not  bound  or  limited  by  its  provisions.  This  action,  although  in 
tort  for  the  negligence  of  the  defendant,  is  founded  on  the  duty 
arising  out  of  the  agreement  with  the  passenger,  by  which  the 
company  had  undertaken  that  due  care  for  his  safety  should  be 
used  during  the  whole  course  of  his  journey,  not  only  in  the  con- 
struction and  management  of  the  train,  but  in  the  maintenance  of 
the  whole  line  from  Ocean  Grove  to  New  York,  in  a  condition  fit 
for  his  passage  over  it.  This  undertaking  is  not  changed  by  the 
fact  that,  in  the  journey,  the  passenger  was  to  be  taken  over  other 
companies'  roads,  and  that,  oy  arrangement  between  them,  the 
lines  were  worked  and  the  fares  paid  by  passengers  apportioned 
between  them.  Great  Western  R.  Co.  v.  Blake,  7  H.  &  N. 
986 ;  John  v.  Bacon,  L.  R,  6  C.  P.  437 :  Pierce  on  Railroads,  282 ; 
Railroad  Co.  v.  Barron,  6  Wall.  90 ;  Penna.  R.  Co.  i).  Roy,  102 
U.  S.  461 ;  s.  c,  1  Am.  &  Eng.  R.  R  Cas.  205.  This  covers  all 
the  assignments  of  error  in  the  case  presented,  and  the  judgment 
will  be  affirmed. 

Bae  preceding  case  and  note. 
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Smith 

V. 

Post  Doybb  ajstd  Lake  Hubon  R  Go.  et  al. 

(12  Ontano  Appeal  Beports,  288.) 

The  plaintifE,  a  judgment  creditor  of  the  P.  D.  &  L.  H.  B.  Co.,  claimed 
in  this  action  to  have  a  receiver  appointed  in  order  to  enable  him  to  ob- 
tain equitable  execution  of  his  judgment  by  receiving  the  share  of  the  P. 
D.  &  L.  H.  R  Co.  of  the  earnings  of  the  L.  £.  R.  Co.,  who  had  acquired 
the  road  of  the  P.  D.  &  L.  H.  R.  Co.,  and  had  put  it  in  possession  of  the  G. 
T.  R.  Co.  as  lessees.  The  whole  surplus  eamines  of  the  P.  D.  &  L.  H.  R. 
Co.  were  by  statute  made  applicable,  and  were  being  applied  by  the  G.  T. 
R.  Co.  towards  reducing  the  incumbrances,  the  interest  on  which  they  were 
insufficient  to  pay. 

Hdd,  that  in  the  appointment  of  a  receiver  the  court  acts  only  upon  a 
proper  case  being  made  out  for  the  exercise  of  its  jurisdiction,  according 
to  well* establish^  principles,  and  in  that  sense  only  can  a  receiver  be  said 
to  be  ex  debUo  jtutUittj  whether  the  application  be  interlocutory  or  made  at 
the  hearing,  whether  the  appointment  of  the  receiver  is  the  sole  object  of 
the  action  or  only  incidental  to  other  relief,  and  whether  the  relief  is  sought 
at  the  instance  of  a  judgment  creditor,  or  of  any  one  else. 

Under  the  circumstances  appearing  in  this  case  the  court  affirmed  the  judg- 
ment of  Ferguson,  J.,  8  0.  R.  256,  refusing  the  appointment  of  a  receiver. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment  of  Fergu- 
son, J.  (8  O.  B.  256V  dismissing  the  bill,  which  was  filed  by  the 
plaintiff  on  behalf  oi  himself  and  all  other  creditors  of  the  Port 
I>oyer  &  Lake  Huron  R.  Co.,  praying  for  the  appointment  of 
a  receiver  to  receive  the  assets  of  these  defendants  lor  the  purpose 
of  paying  the  claims  of  their  creditors. 

The  facts  and  anthorities  cited  are  set  out  in  the  former  report 
and  in  the  present  judgment 

The  appeal  was  heard  on  the  28th  of  April,  1885. 

W.  Cossets^  Q.  C,  for  appellant. 

Mo88^  Q.  C,  for  responaents. 

Obleb,  J.  A. — ^This  was  a  bill  filed  before  the  passing  of  the 
Ontario  Judicature  Act  to  obtain  equitable  execution  rion. 

of  the  plaintiff's  judgment  at  law,  by  means  of  the  appointment 
of  a  receiver,  and  the  question  presented  for  decision  substantially 
is,  whether  in  the  circumstances  the  judgment  creditor  is  entitled 
to  a  receiver  ex  debito  justiUmy  the  argument  being  that  his  right 
to  that  relief  stands  on  as  high  a  ground  as  his  right  Jmmnmow 
to  a  writ  oi  fieri  faeiM^  or  any  of  the  ordinary  forms  v^!^^^' 
of  execution  which  are  issued  as  of  course,  without  regard  to  the 
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qnestion    whether  anything    will  be    realized    under    them    or 
not. 

In  Kerr  on  Eeceivers,  2d  ed.,  p.  44,  it  is  said :  "  A  jadgment 
creditor  who  has  sued  out  execution  on  his  judgment,  but  finds 
himself  defeated  by  a  prior  title  extending  to  the  whole  interest 
of  the  debtor  in  the  property  upon  which  the  judgment  is  proposed 
to  be  executed,  and  so  precluded  from  obtaining  execution,  or  the 
benefit  of  an  elegit  or  ji.  fa.,  has  a  right  to  come  to  the  court  for 
the  appointment  of  a  receiver  of  the  proceeds  of  the  estate  of  the 
debtor."     See  also  Bennett  on  Beceivers,  p.  59. 

"An  ordinary  judgment  creditor  of  a  railway  or  canal  company 
has  a  right,  as  between  himself  and  the  company,  to  go  into  pos- 
session of  the  land,  and,  not  interfering  with  the  working  of  the 
canal  or  railway,  to  take  the  profits  realized  by  its  use  in  the  only 
way  in  which  the  responsibility  imposed  by  the  legislature  on  such 
companies  for  the  benefit  of  the  public  allow  them  to  use  it,  and 
in  the  assertion  of  that  right  to  have  the  protection  of  a  court  of 
equity,  by  the  appointment  of  a  receiver  of  the  tolls  and  traflSc 
receipts."  Kerr,  p.  50 ;  Furness  v.  Caterham  E.  Co.,  25  Beav. 
614. 

It  is  laid  down  as  a  rule  of  general  application  that  "  the  ap- 
pointment of  a  receiver  is  a  matter  resting  in  the  sound  discretion 
of  the  court.  In  exercising  its  discretion  the  court  proceeds  with 
caution,  and  is  governed  by  a  view  of  the  whole  circumstances  of 
the  case."  Kerr,  p.  3 ;  Smith  on  Receivers,  p.  1 ;  Pomeroy's 
Equity  Jurisprudence,  sec.  1331 ;  Owen  v.  Homan,  4  H.  L.  Cas. 
997;  banieH's  Chancery  Practice,  6th  ed.  1664. 

The  Judicature  Act,  sec.  17,  subsec.  8,  provides  that  a  re- 
ceiver may  be  appointed  by  an  interlocutory  order  in  any  case  in 
which  it  shall  appear  to  the  court  to  be  just  or  convenient  tliat 
such  order  should  be  made,  and  it  may  be  made  either  uncondi- 
tionally, or  upon  such  terms  and  conditions  as  the  court  shall  think 
just. 

Whether  the  application  is  interlocutory,  or  made  at  the  hear- 
ing (and  the  late  Sir  Geo.  Jessel  observed  in  a  case  I  shall  pres- 
iimBRLocuTORT  ©utly  rcfcr  to,  that  every  case  on  the  subject  with  which 
APPucATioK.  ]jg  ^g^g  acquaiutcd  was  a  case  in  which  the  application 
was  made  upon  an  interlocutory  motion  before  the  hearing), 
whether  it  is  incidental  to  other  relief,  or  is,  as  here,  the  sole  ob- 
ject of  the  action,  and  whether  at  the  instance  of  a  judgment 
creditor,  or  of  any  one  else,  the  court  acts  only  upon  a  proper  case 
being  made  out  for  the  exercise  of  its  jurisdiction,  according  to 
well-established  principles. 

It  is  in  that  sense  only  that  a  receiver  can  be  said  to  be  ea;  debito 
Justitiw. 

In  the  Anglo-Italian  Bank  v.  Davies,  9  Ch.  D.  275,  which  was 
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an  action  by  a  judgment  creditor  for  the  appointment  of  a  receiver 
of  the  estate  ot  tlie  debtor,  who  was  mortgagor  in  pos- 
session, the  late  Master  of  the  Rolls  said  (p.  283),  speak-  S^SSf".^ 
ing  of  tlie  practice  before  the  Judicature  Act  on  a  SSSoi"*  "*" 
creditor'^  application  for  e<^uitable  execution : 

"  According  to  the  practice  the  application  for  the  receiver  was 
made  by  interlocutory  application  oefore  the  hearing,  and  in  a 
proper  case  it  was  grantea.  ...  It  ought  to  be  granted  in  every 
proper  case.  In  dealing  with  such  an  application  the  first  point 
to  be  considered  was  whether  there  was  an  undisputed  judgment. 
.  .  .  The  next  point  was.  Has  the  defendant  got  the  land  ?  because 
he  might  say,  *  Do  not  appoint  a  receiver  of  somebody  else's  land ; 
I  am  not  in  possession  ;  1  have  nothing  to  do  with  it.'  .  .  .  When 
those  two  pomts  were  answered  the  tnird  point  was :  *  Is  the  in- 
terest of  the  debtor  in  the  land  such  that  it  cannot  be  reached  at 
law  V  If  that  was  answered  in  the  affirmative  ...  it  seems  to  me 
that  the  order  should  be  of  course."  See  also  Hopkins  v,  Worces- 
ter &  Birmingham  Canal  Proprietors,  L.  R.  6  Eq.  at  p.  447. 

As  a^inst  a  prior  mortgagee  or  incumbrancer  in  authobitibboii 
possession,  a  receiver  will  not,  as  a  general  rule,  be  ap-  JSr  w^E 
pointed.    Kerr,  34 ;  Daniel],  1666,  1666.  *=«™»»- 

In  Redfield  on  Ilailways,  vol.  2,  p.  363,  it  is  said :  "  The  rule  in 
courts  of  equity  in  regard  to  appointing  a  receiver  of  mortgaged 
property  is,  that  it  will  be  granted  in  all  cases  where  the  income  of 
the  estate  is  required  to  meet  the  incumbrance,  and  is  at  the  present 
time  being  so  applied  as  not  to  be  legally  applicable  to  reduce  the 
incumbrance." 

There  is  no  case  in  which  the  court  appoints  a  receiver  merely 
because  the  measure  can  do  no  harm ;  Orphan  Asylum  Society  v. 
McCartee,  1  Hopkins,  N.  Y.  Ch.  429 ;  Blondheim  v.  Moore,  11 
Md.  865. 

At  p.  63  of  the  Weekly  Notes  for  1884,  there  is  the  note  of  a 
case  01  I.  V,  K.,  in  which  it  was  said  that  a  receiver  will  only  be 
granted  where  the  amount  of  the  judgment  warrants  the  expense, 
and  there  is  fair  reason  to  suppose  that  there  is  something  to  re- 
ceive. 

I  have  no  doubt  that  the  observation  of  the  late  Chief  Justice  of 
this  court,  when  Vice-Chancellor,  in  the  case  of  Simpson  v.  The 
Ottawa  and  Prescott  R.  Co.,  1  Ch.  Chamb.  R.  126,  accurately 
expresses  the  duty  of  the  court  in  cases  of  this  nature.  He  says 
(p.  128),  "  I  a^ree  that  where  the  court  cannot  interpose  usefully 
it  should  not  interfere  at  all,  and  that  it  should  interfere  only  so 
far  as  it  can  interfere  usefully." 

In  proceedings  for  the  attachment  of  debts,  where  a  new  legal 
right  was  conferred  by  statute  upon  creditors,  the  Common  Law 
Procedure  Act,  1860  (Imperial),  expressly  gives  the  Judge  a  dis- 
35  A.  &  E.  R.  Ca8.-41 
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cretion  to  refuse  to  interfere,  where,  for  any  reason,  the  remedy 
sooffht  would  be  worthless  or  vexatious. 

This  consideration,  I  apprehend,  a  court  always  acts  on  when  its 
jurisdiction  is  invoked  by  any  one  who  has  not  an  absolute  right  to 
its  exercise  in  his  favor,  as,  for  example,  in  prooeedincs  for  «7M9iu2a- 
mus  and  prohibition. 

The  case  before  us  is  very  different  from  those  in  which  a  re- 
ceiver has  been  appointed  of  a  railway  conducting  its  own  business 
and  carrying  on  its  ti*affic  arrangements  in  the  ordinary  way,  as,  for 
instance,  in  Simpson  v.  Ottawa  &  Prescott  R.  Co.,  1  Ch. 
Chamb.  R.  126 ;  Teto  v.  Welland  R.  Co.,  9  Gr.  466 ;  Fox  v. 
The  Toronto  &  Nippissing  R.  Co.,  28  Gr.  212;  Lee  v.  The 
Credit  Valley  R.  Co.,  29  Gr,  480. 

The  case  of  He  Manchester  R.  Co.,  14  Ch.  D.  646,  is  a  decision 
upon  the  right  of  a  judgment  creditor  under  the  Companies'  Act, 
1867,  and  does  not  assist  the  plaintiff,  for  the  reasons  pointed  out 
by  my  brother  Ferguson. 

^Thi  circamatanc^  under  which  the  judgment  creditor  here  asks 
oncuMRAiioH  for  a  receiver  are  of  a  special  and  unusual  character, 
^SuSmTS^  and  it  is  necessary  to  refer  to  them  in  some  detail. 
ASKBD  TOR.  rpjj^  p^j.^  Dover  &  Lake  Huron  R,  Co.  was  incorpo- 

rated by  35  Vict.  ch.  63  (O.).  In  October,  1877,  the  plaintiff  re- 
covered judgment  against  the  company  for  $5109  upon  their  note, 
for  the  price  of  materials,  etc.,  supplied  for  the  construction  of  the 
railway. 

A  large  bonded  debt  then  existed,  which  in  point  of  date  was 
prior  to  the  plaintiff's  judgment,  and  which,  by  the  Act  of  incor- 
poration and  amending  Act  of  40  Yict.  ch.  74  (C),  constituted  in 
certain  proportions  a  nrst  and  second  preferential  claim  and  charge 
upon  all  the  property,  real  and  personal,  of  the  company. 

The  road  was  also  then,  and  had  been  from  the  year  1874,  in  the 
hands  of  the  bondholders,  the  interest  on  the  bonds  having  fallen 
into  arrear,  and  was  being  worked  by  them  for  their  own  benefit 
with  the  consent  of  the  shareholders. 

The  revenue  was  not  sufficient  to  pay  the  interest  on  the  bonds, 
so  that  when  the  bill  in  this  suit  was  filed  it  is  manifest  that  the 
plaintiff  was  not  entitled  to  the  relief  he  now  asks,  or  to  have  a  re- 
ceiver appointed  as  against  the  bondholders. 

The  arrangement  referred  to  continued  until  the  10th  of  April, 
1880,  when  by  agreement  bearing  that  date,  the  Port  Dover  R. 
and  the  Stratford  &  Huron  R.  were  subject  to  a  contemplated 
amalgamation,  and  changes  consequent  thereon,  leased  to  the  Grand 
Trunk  R.  Co.  for  a  term  of  twenty-one  years. 

Under  this  agreement  both  railways  were  operated  by  the  Grand 
Trunk  R.  Co.,  until  the  22d  of  April,  1881,  and  the  amount  r^ 
ceived  from  that  company  was  paid  to  the  bondholders,  and  applied 
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in  payment  of  working  expenses  not  covered  by  receipts  from  the 
road  while  operated  by  them. 

By  an  act  passed  4th  of  March,  1881,  44  Vict.  ch.  69,  the  Port 
Dover  R.,  the  Stratford  &  Huron  E.,  and  the  Georgian  akalgamahom 
Bay  &  Wellington  R.  were  amalgamated  and  formed  ^*^- 
into  a  new  company  called  the  Grand  Trunk,  Georgian  Bay,  and 
Lake  Erie  Il«  uo. ;  and  all  the  powers,  privileges,  rights,  claims, 
property,  and  effects  of  each  of  the  amalgamated  companies  were 
Tested  in  the  new  company,  subject  to  tlie  provisions  of  the  act. 

These  provisions,  so  far  as  they  are  important,  are  the  following : 

Section  4.  The  assets  of  each  amalgamated  company,  including 
a  sliare  of  any  future  assets  of  the  company  (the  !Lake 
Erie  Co.)  earned  by  that  portion  of  the  line  of  the  amal- 
gamated company  in  the  proportion  the  length  of  the  latter  (against 
which  any  claim  or  lien  exists)  bears  to  the  whole  length  of  the  line 
of  the  former,  shall  continue  liable  to  satisfy  all  claims,  liens,  etc., 
against  the  amalgamated  company  originally  liable  therefor,  etc. ; 
provided,  also,  that  the  rights  of  any  person  having  any  special  lien, 
etc.,  upon  the  lands,  buildings,  tolls,  or  other  property  of  either  of 
the  amalgamated  companies  shall  not  be  affected ;  save  that  they, 
and  all  liens  and  claims  mentioned  in  the  section,  shall  be  subject 
to  the  provisions  of  the  act  regarding  the  issue  of  bonds  by  the 
company. 

Section  35,  subsection  1,  empowers  the  company  to  issue  first 
and  second  preference  mortgage  bonds  for  the  purpose  of  redeem- 
ing outstanaing  bonds  of  the  I*ort  Dover  Co.,  the  Stratford  Co., 
and  for  the  general  purposes  of  the  company,  and  to  mortgage  to 
trustees  "such  portion  of  the  line  of  the  railway  and  undertaking, 
and  such  of  the  lands,  tolls,  revenues,  and  other  property  of  the 
company  as  may  be  mentioned  in  the  mortgage. 

Subsection  2  limits  the  bond  issue  to  £1600  sterling  per  mile  in 
length  of  the  railway  constructed. 

Subsection  3  declares  that  mortgase  to  secure  the  first-mort^a^ 
bonds  shall  be  a  lien  and  charge  on  tne  property  embraced  in  it  m 
preference  and  priority  to  all  other  charges  tnereon,  and,  in  like 
manner,  that  the  mortgage  to  secure  the  second-mortgage  bonds 
shall  be  a  lien,  etc.,  next  after  and  subject  only  to  the  first  mort- 

Section  36  empowers  the  company  to  redeem  all  outstanding 
bonds  of  the  Port  Dover  R.  and  tne  Stratford  R. 

Section  44  authorizes  the  company  to  enter  into  agreements  with 
any  other  company  for  the  building,  leasing,  equipment,  or  main- 
tenance of  the  railway,  or  any  part  thereof,  n>r  any  period,  and 
upon  any  terms  they  may  think  proper. 

On  the  23d  April,  1881,  pursuant  to  the  powers  conferred  by  the 
act,  an  agreement  was  entered  into  between  the  Lake  Erie  Co.  (G. 
T.,  G.  B.  &  L.  E.  Co.)  and  the  Grand  Trunk  R.  Co.,  by  which  the 
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former  transferred  or  leased  to  the  latter  their  line  of  railway, 
its  works  and  appliances  of  all  kinds,  for  the  term  of  twenty-one 
years. 

The  Grand  Trunk  E.  Co.  agree  to  work,  etc.,  repair,  renew,  etc., 
the  railroad  of  the  Lake  Erie  Co.,  provide  rolling  stock,  etc.,  and 

do  everything  necessary  to  work  it  efficiently,  and  also 

oSSStruik  to  pay  25  per  cent  of  tne  ^oss receipts  from  all  sources 
eSib^.'^"  on  the  line  of  the  Lake  Ene  Co.,  computed  after  certain 
usual  deductions,  to  be  applied  towards  payment  of  the 
interest  on  the  bonds  authorized  to  be  issued  under  the  act  and 
agreement.  Until  the  issue  of  the  bonds  this  pavment  was  to  be 
made  to  such  person  as  the  Lake  Erie  Co.  should  designate ;  and 
after  the  issue  into  the  bank,  or  other  place  where  the  bonds  should 
be  made  payable. 

As  soon  as  25  per  cent  of  the  gross  receipts  exceeds  $187.50  ]'>er 
mile  per  annum,  the  surplus  of  the  25  per  cent  over  the  $187.50 
is  to  be  divided  into  two  equal  parts,  one  to  be  retained  by  tlie 
Grand  Trunk  E.  Co. ;  the  other  to  be  paid  over  by  them  in  the 
manner  already  mentioned. 

This  surplus,  if  any,  is  to  be  ascertained  at  the  end  of  each  year 
in  rendering  the  accounts  for  the  last  half  of  the  year. 

The  agreement  then  provides  that  the  Lake  Erie  Co.  shall  cre- 
ate a  first  mortgage  on  the  whole  of  their  line  to  secure  an  issue 
of  first-mortgage  bonds  to  the  amount  $727,500,  bearing  interest 
at  five  per  cent,  of  which  $227,500  are  to  be  allotted  in  respect  of 
the  Fort  Dover  Co.,  and  a  second  mortgage  to  secure  an  issue 
of  second-mortgage  bonds  to  the  extent  of  $782,500,  of  which 
$180,000  are  to  be  allotted  in  respect  of  the  Fort  Dover  R. 

The  proportions  so  allotted  are  for  the  purpose  of  getting  in  and 
extingnishmg  the  outstanding  bonds  of  that  company.  The  sec- 
ond-mortgage bondholders  are  entitled  to  intei*est  when  and  to  the 
extent  the  percentage  of  gross  receipts  payable  to  the  Lake  Erie 
Co.,  after  payment  of  the  interest  on  the  first-mortgage  bonds, 
$36,375,  enables  the  Grand  Trunk  B.  Co.  to  pay  it. 

The  agreement  further  provides  for  the  keeping  accurate  ac- 
counts by  the  Grand  Trunk  R.  Co.  of  the  receipts  of  the  line 
from  all  sources  to  be  made  out  to  the  end  of  each  half-year,  and 
that  the  schedule  agreed  on  for  the  rate  of  division  of  freights 
charged  on  traffic,  etc.,  may  be  readjusted  at  the  instance  of  either 
party  every  five  years  during  the  continuance  of  the  agreement. 

On  the  30th  July  and  2d  August,  1881,  mortgages  contemplated 
xxKxmo*  OF  hy  the  agreement  and  authorized  by  the  Act  were  exe- 
SSTbS  (S  cuted  bv  the  Lake  Erie  Co.  to  trustees  on  behalf  of  the 
-rkjitaxa  bondholders.  They  recite  fully  the  agreement  of  the 
22d  April  and  the  provisions  thereby  made  for  payment  of  tlie 
interest. 

It  was  admitted  that  bonds  had  been  issued  to  the  full  extent  au- 
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thorized  by  the  Act,  and  that  notice  of  the  issue  had  been  given  to 
the  Grand  Trunk  R.  Co. 

It  was  also  admitted  that  the  sums  paid  since  making  the  leases 
of  the  10th  April,  1880,  and  the  22d  April,  1881,  had  not  been 
sufficient  to  pay  the  interest  on. the  bonds. 

The  effect  of  the  Act  of  1881,  and  of  the  instruments  exeeuted 
in  pursuance  of  it,  is  to  postpone  the  plaintiff's  claim  xyncr  or  aox 
to  the  whole  or  the  bonded  debt  of  the  Lake  Erie  Co.,  ^  ^*^ 
$1,510,000,  created  under  the  Act,,  and  not  merely  to  the  original 
debt  of  the  Port  Dover  road  (which  always  had  priority  to  it),  or 
to  that  portion  of  the  bond  issue  of  the  Lake  Erie  Co.  allotted  in 
respect  of  it.  The  4th  section,  while  professing  to  preserve 
the  liability  of  the  assets,  present  and  future,  of  each  of  the  amal- 
gamated companies  to  any  lien  or  claim  existing  against  it,  never- 
theless expressly  enacts  that  all  such  liens  and  claims  shall  be  sub- 
ject to  the  provisions  of  the  Act  relating  to  issue  of  bonds  by  the 
Lake  Erie  Co. ;  and  the  36th  section  then  gives  prioritv  to  the 
.firat  and  second  mortgages  over  all  other  charges  on  all  the  prop- 
erty, present  and  futui*e,  of  the  company. 

The  plaintiff's  position  then  would  seem  to  be  this :  his  judg- 
ment debtors  have  become  amalgamated  with  other  cor-  SJ^^'d^t^' 
porations,  and  no  longer  exist.  The  line  of  road  of  boS.  ^"" 
the  new  company,  with  all  its  rights,  powers,  and  franchises,  has 
been  transferred  for  a  terra  of  years  to  the  Grand  Trunk  R.  Co., 
which  is  now  in  possession  of,  and  operating  them ;  and  although 
the  principal  of  the  bonded  debt  does  not  become  due  until  the 
years  1901  and  1902,  the  whole  of  the  Lake  Erie  Co.'s  share  of 
the  gross  receipts  of  the  road,  namely,  25  per  cent  up  to  a  certain 
sum,  and  as  to  the  surplus  over  that  sum,  one  half  of  such  surplus 
is  charged  in  the  m;ean  time  in  the  hands  of  the  Grand  Trunk  R. 
'Co.  (who  are  by  law  bound  to  pay  it  over  to  the  bondholders)  with 
payment  of  "the  interest  on  the  oonds,  amounting  on  the  first-mort- 
gage bonds  alone  to  the  annual  sum  of  $36,375 ;  and  unless  and 
until  the  Lake  Erie  Co.'s- interest^'in-the- 25  per  cent  of  the  gross 
receipts  is  more  than  sufficient  to  meet  the  interest  on  all  the  bonds, 
there  is  no  fund  applicable  for  payjnent  of  the  judgment. 

When  that  state  of  things  arisen,  and  it  has  not  yet  arisen,  and 
its  existence  seemed  to  be  regarded  as  a  very  improbable  contin- 
gency, it  may  be  that  the  Port  Dover  Co.'s  share  of  the  surplus 
of  the  25  per  cent,  ascertainable  in  the  manner  provided  by  the 
fourth  section  of  the  Act,  will  be  assets  in  ithe  hands  of  the  Lake 
Erie  Co.,  available  for  payment  of  the  othei:.  liens  and  claims  men- 
tioned in  that  section,  which  may  be  reached  by  proceedings  for 
attachment,  or  by  an  order  upon  the  defendants  to  pay  it  into 
court,  as  suggested  by  the  court  in  the  case  of  Simpson  v.  The 
Prescott  ife  Ottawa  K.  Co.,  1  Ch.  Chamb.  R.  126,  10  U.  C.  L.  J. 
O.  S.  108. 
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In  these  circnmstances,  and  npon  the  principles  dedncible  fron^ 
BMABon  Fom  the  anthorities  I  have  referred  to,  I  am  of  opinion, 
HOT^AmoiTaio  ^g,,^jjjg  Y^if]i  my  brother  Ferguson,  that  the  plaintiff 

is  not  entitled  to  a  receiver. 

1.  Because  it  is  neither  jnst  nor  convenient  that  one  should  be 
appointed  to  receive  the  income  of  the  road,  merely  to  do  with  it 
just  what  the  Grand  Trunk  Co.  are  bound  to  do,  and  are  doing 
with  it. 

2.  Because  there  is  no  reason  to  suppose  that  there  is  anything 
to  receive  in  which  the  plaintiff  can  be  interested.  It  was  hardly 
attempted  to  be  denied  that  the  only  way  in  which  the  plaintiff 
expected  the  appointment  of  a  receiver  to  be  useful  to  him  was 
that  the  defendants  would  possibly  pay  his  claim  rather  than  sub- 
mit to  interference  with  their  arrangements. 

3.  Because  the  utmost  that  caji  be  said  for  making  the  appoint- 
ment is  that  it  will  do  no  harm. 

4.  Because,  though  the  bondholder  are  not  in  actual  possession, 
the  whole  income  of  the  principal  defendants  is  legally  applicable 
and  is  being  applied  towards  reducing  the  incumbrances,  and  is  in- 
sufficient to  pay  the  interest  thereon ;  and 

5.  Because  tne  judgment  debtors  are  not  the  owners  of  or  in 
possession  of  the  road,  which  has  become  the  property  of  another 
company,  and  is  in  possession  of  their  lessees. 

I  think  the  appeal  should  be  dismissed. 

[That  the  motion  may  be  renewed  or  made  in  the  original  suit^ 
see  Salt  v.  Cooper,  16  Ch.  D.  646 ;  Smith  v.  Cowell,  6  Q.  B.  D. 
75 ;  Anglo-Italian  Bank  v.  Davies,  9  Ch.  D.  275 J 

Haoabtt,  C.  J.  O.  Burton,  and  Pattebsok,  Jj.  A.,  concurred. 

Appeal  dismissed,  with  costs. 

Appointment  of  Rooolvor  Ditoretlonary  with  Court. — See  Fanners'  Loan 
&  T.  Co.  V,  Chicago,  etc.,  R.  Co.,  24  Am.  &  £ng.  R.  R.  Cae.  16d. 


YouNa 

V, 

BoLLiNB  et  at. 

(90  North  OaroUna,  125.) 


The  juriBbiction  of  the  Supreme  Court  of  North  Carolina  over  "issues  of 
fact,''  under  article  four,  section  eight,  of  the  coDStitution,  is  restricted  to 
interlocutory  and  final  judgments  which  are  exclusively  equitable  in  their  na- 
ture, and  which  a  court  of  equity  as  a  distinct  and  separate  tribunal  could 
alone  render,  under  the  former  system. 

In  a  proceeding  for  contempt,  the  facts  found  by  the  judge  are  eonclu8iye» 
and  this  court  can  o&ly  pass  upon  their  sufficiency  to  warrant  his  judgment. 
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An  order  appointio^  a  receiyer  of  a  defunct  corporation  with  power  to  re- 
ceiye  into  his  possession  all  the  effects  of  the  company,  and  also  investing 
him  with  the  usual  rights  and  powers  of  receivers,  involves  the  correlative 
duty  of  delivering  the  same  to  nim  by  the  late  officers  of  the  company  in 
whose  hands  the  funds  are,  although  not  expressly  required  in  the  decretal 
order. 

The  three-year  limitation  in  reference  to  the  appointment  of  receivers  under 
Rev.  Code,  ch.  26,  §  6,  does  not  apply  here. 

A  receivership  continues  as  lon^  as  the  court  may  think  it  necessary  to  the 
performance  of  the  duties  pertaining  thereto. 

The  validity  of  an  injunction  is  not  affected  by  a  failure  to  require  an  in- 
demnity bond  to  accompany  it;  nor  is  a  party  for  that  reason  justified  in  dis- 
obeying the  mandate;  but  if  aggrieved,  his  remedy  is  in  a  motion  to  dissolve. 

Upon  the  facts  found,  it  was  held  that  this  is  a  case  of  manifest  disregard 
of  tne  directions  of  the  court,  and,  in  law,  a  contempt  of  its  authority. 

Contempt  proceeding  heard  at  chambers  in  Morganton  on  the 
12th  of  September,  1883. 

This  was  a  motion  to  attach  the  defendants  W.  W.  Kollins  and 
O.  M.  McLoud  for  contempt,  and  to  require  them  to  make  a  sworn 
statement  and  inventory  oi  their  receipts  and  di8bui*8ements  of  the 
funds,  and  their  entire  transactions  in  reference  to  the  affairs  of 
the  railroad  company,  as  set  out  in  the  opinion  of  this  court,  and 
to  require  them  to  pay  over  to  the  receiver,  B.  F.  Long,  the  sum 
of  $23,250,  alleged  to  be  in  their  hands.  The  motion  was  based 
upon  the  affidavit  of  the  receiver  and  others. 

From  the  judgment  finding  the  respondents  gniltj  of  contempt 
and  imposing  a  fine,  and  directing  payment  to  me  receiver,  the  re- 
spondents appealed. 

W,  M.  Mobbvns  and  Hinsdale  dk  Deoereux  for  plaintiff. 

D.  Schench  and  J.  H,  Merrimon  for  defendants. 

Smtth,  C.  J. — After  due  notice  of  an  intended  motion  and  the 
issue  of  an  intermediate  temporary  restraining  order,  before  ob- 
taining which  the  plaintiff  was  required  to  execute,  and  did  execute, 
a  bond  with  sureties  in  the  sum  of  one  thousand  dollare  fach. 

for  the  indemnity  of  the  defendants,  the  following  interlocutory 
judgment  was  rendered  in  the  cause,  at  chambers,  on  June  15, 
1880,  by  the  judge  then  presiding  at  the  several  superior  courts  of 
the  eighth  district : 

On  reading  the  affidavits  filed  in  this  action  on  the  part  of  the 
plaintiff  and  defendants,  and  being  debated  by  the  counsel  respec- 
tively for  the  plaintiff  and  defendants,  it  is  considered  by  the 
court  that  Benjamin  F.  Long  be  appointed  a  receiver,  to  take  into 
his  possession  all  the  choses  in  action  and  effects  of  every  kind 
belonging  to  the  late  corporation  known  as  The  Western  Division 
of  the  Western  I^orth  Carolina  R.  Co.,  upon  his  entering  into  an 
undertaking  in  the  sum  of  twenty  thousand  dollars,  payable  to  the 
State  of  l!lorth  Oarolina,  with  two  or  more  snflScient  sureties,  to 
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be  approved  by  the  clerk  of  the  superior  court  of  McDowell 
county. 

That  npou  the  filing  of  snch  undertaking,  and  its  approval  by 
the  said  superior  court  clerk,  the  said  Benjamin  F.  Long,  as  such 
receiver,  shall  be  vested  with  the  usual  rights  and  powers  of  re- 
ceivers under  this  court,  and  shall  have  power  to  receive  into  his 
possession  all  the  effects  and  choses  in  action  belonging  to  the  late 
corporation  (The  Western  Division),  and  to  sue  for  and  recover  all 
sucn  effects  and  choses  in  action  lately  belonging  to  said  cor]>ora- 
tion,  and  to  do  all  other  things  proper  as  such  receiver. 

That  the  defendant  W.  W.  Rollins  and  the  other  defendants 
named  in  the  plaintiff's  aflSda vitas  directors  of  the  said  Western 
Division,  be  enjoined  and  restrained  from  disposing  of,  in  any 
manner,  the  effects  and  choses  in  action  belonging  to  the  said  late 
Western  Division  until  the  final  hearing  of  this  action. 

The  bond  reqnii'ed  of  the  receiver  was  executed,  as  appears 
from  its  date,  on  July  1,  1880,  and  is  justified  by  several  sureties 
at  different  times  afterwards,  the  last  justification  being  on  March 
25,  1882,  four  days  after  which  it  was  filed  in  the  office  of  the 
superior  court  clerk  McDowell,  and  by  him  examined  and  ap- 
proved. 

It  was  for  an  alleged  violation  of  this  mandate  that  a  rule  was 
granted  the  plaintin  upon  affidavit  against  the  defendants  W.  W. 
KoUins  and  0.  M.  McCloud,  returnable  on  September  12,  1883, 
at  Morganton,  before  Graves,  J.,  requiring  them  to  "  answer  and 
show  cause  why  they  should  not  be  attached  for  contempt  of  court, 
for  disobedience  to,  and  refusal  to  comply  with,  the  orders  of  the 
court,"  and  why  tliey  should  not  pay  over  to  the  receiver  the  sum 
of  $23,250,  alleged  to  be  'n  their  hands,  and  such  other  effects  of 
the  company,  with  the  books  and  papers  relating  thereto,  of  which 
th^  have  possession  or  control. 

The  rule  was  answered  in  an  elaborate  explanatory  statement, 
upon  consideration  of  which  and  of  affidavits  produced  in  support 
and  opposition,  the  judge  rendered  judgment,  finding  the  facts  and 
declaring  the  law  as  follows : 

This  motion  was  made  at  ]!^ewton,  in  the  county  of  Catawba, 
on  the  29th  day  of  August,  1883,  the  plaintiff  and  defendants 
being  present  and  represented  by  counsel,  and  was  continued  to 
be  heard  at  Morganton  this  day,  and  the  motion  being  now  re- 
newed, and  being  heard  upon  affidavits  and  answers  and  argument 
of  counsel ; 

It  is  considered  and  declared  to  be  the  facts  that  the  restrain^ 
ing  orders  heretofore  made  by  Judge  Avery  were  duly  served 
upon  the  respondents,  and  that  the  said  respondents  had  notice  of 
the  restraining  order  and  injunction  made  m  this  case  by  Judge 
Gilmer. 

It  is  further  found  and  declared  to  be  the  facts  that  in  Novem- 
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t>er,  1881,  the  said  respondents  did  dispose  of  a  number  of  bonds 
of  the  siiid  property  and  effects  of  the  said  Western  Division  of 
the  Western  Nortli  Carolina  R.  Co.  for  the  snm  of  $23,250,  and 
that  they  applied  of  the  said  sum  so  by  them  received  the  sum  of 
$12,372  to  discharge  the  debts  for  vrhich  saids  bonds  were  pledged, 
and  they  received  in  cash  $10,878. 

It  is,  therefore,  adjudged  and  decreed  to  be  a  fact  that  the  said 
respondents  have  vrilfully  disobeyed  the  orders  of  the  court  here- 
tofoi*e  made,  enjoining  and  restraining  tliem  from  transferring  or 
disposing  of  the  effects  belonging  to  the  Western  Division  of  the 
Western  North  Carolina  R.  Co. 

It  is  farther  declared  to  be  the  facts  that  the  said  receiver  of 
the  said  Western  Division  of  the  Western  North  Carolina  R.  Co., 
Benjamin  F.Long,  appointed  by  order  of  Judge  Gilmer,  gave  bond 
and  sureties  duly  approved,  and  that  afterwards,  on  May  12,  1883, 
he  demanded  of  the  said  respondents  to  account  for  and  pay  over 
to  him,  as  receiver  as  aforesaid,  all  sums  of  money  due  and  owing 
to  the  said  Western  Division  of  the  Western  North  Carolina 
R.  Co. 

And  it  is  further  declared  to  be  the  fact  that  the  said  respon- 
dents, W.  W.  Rollins  and  C.  M.  McLoud,  have  failed  and  refused 
to  pay  over  the  money  in  their  hands  due  and  belonging  to  the  said 
Westera  Division  of  the  Western  North  Carolina  R.  Co.  to  the  said 
receiver. 

It  is,  therefore,  adjudged  and  declared  that  the  said  respondents 
have  wilfully  disobeyed  the  restraining  orders  heretofore  made  in 
the  cause,  and  it  is  ordered  and  adjudged  that  the  said  respondents, 
W.  W.  Rollins  and  C.  M.  McLoud,  be  each  fined  one  hundred 
dollara  for  such  disobedience. 

It  is  further  ordered  and  adjudged  that  the  said  respondents, 
W.  W.  Rollins  and  C.  M.  McLoud,  pay  into  the  office  of  the 
clerk  of  the  superior  court  of  McDowell  county,  on  or  before 
the  Monaay  of  the  second  week  of  fall  term,  1883,  of  said  court, 
the  sum  of  $10,378,  with  interest  thereon  from  the  12th  day  of 
May,  1883 ;  and  it  is  further  ordered  that  upon  the  paying  into 
office  of  the  said  sum,  the  clerk  of  the  said  court  shall  pay  the 
same  over  to  the  said  fi.  F.  Long,  receiver  as  aforesaid.  It  is 
further  ordered  that  the  said  respondents  pay  the  costs  of  this 
proceeding,  to  be  taxed  by  the  clerk  of  the  said  Superior  Court 
of  McDowell. 

It  is  further  considered  that  the  findings  herein  made  are  for 
the  purposes  of  this  motion,  and  that  the  several  findings  and 
orders  herein  made  shall  not  in  any  way  prejudice  the  said  re- 
ceiver, B.  F.  Lon^,  or  the  said  respondents,  0.  M.  McLoud  and 
W.  W.  Rollins,  in  any  subsequent  motions  or  proceedings  for 
further  accounting  between  the  parties,  but  as  to  all  subsequent 
proceedings  each  party  shall  proceed  as  advised. 
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From  this  judgment  the  respondents  appeal  to  the  supreme 
court. 

It  is  adjudged  that  the  respondents'  appeal  bond  for  costs  of 
the  appeal  be  fixed  at  the  sum  of  $25. 

It  IB  further  ordered  that  the  respondents  give  bond  in  the  sum 
of  $11,000,  with  suflScient  sureties,  to  be  approved  by  the  clerk 
of  the  superior  court  of  McDowell  county,  to  abide  hy  and  per- 
form the  judgments  rendered  in  this  canse. 

The  first  inquiry  to  be  met  is  as  to  the  character  of  and  e£Eect 
of  the  finding  of  facts  by  the  court,  and  whether  upon  the  appeal 
nrrsBLooDTo  ^^  ^^  examine  and  pass  upon  the  evidence  in  tlieir 
oBOBR-wnS^  support.  It  is  contended  in  armiment  that  this  is  an 
wtAL  WILL  DB.  iiiterlocutory  order  made  m  a  case  cognizable  m  a  court 
of  equity  under  our  former  system,  and  the  appeal  re- 

Juires  us  to  determine  the  facts  as  well  as  the  law,  as  is  held  in 
ones  V.  Boyd,  80  N.  C.  258.  Taking  this  view,  the  respondents' 
counsel  has  discussed  very  fully  the  aflSdavits  which  were  before 
thejudge  in  the  court  below. 

We  recognize  the  interpretation  put  upon  the  amendments  in- 
troduced into  the  constitution  by  the  convention  of  1876  by  the 
ruling  in  that  case,  but  we  do  not  consider  the  present  appeal 
within  the  principle.  This  is  not  one  of  those  interlocutory  orders 
in  furtherance  of  the  objects  of  the  suit  which  we  review  in  full 
under  the  enlarged  jurisdiction  conferred. 

A  proceeding  for  contempt,  to  vindicate  the  rightful  authority 
of  the  court  and  to  compel  obedience  to  its  lawful  commands,  ia 

coimcifPTPBo  i°c^^®°^*^  t^  *  course  of  judicial  proceedings,  but  opens 
cBBD^o^nm  a  new  issue  with  those  against  wnom  it  is  directed.  It 
A  HEW  inuB.  .^  ^  function  not  confined  to  a  court  of  equity,  but 
possessed  also  by  a  court  of  law,  and  is  essential  to  the  full  exerdse 
of  jurisdiction  by  both.    Pain  v.  Pain,  80  N.  C.  322. 

if  the  appeal  from  the  ruling  was  in  a  case  before  a  court  of 
law,  it  is  plain  we  should  be  bound  by  the  facts  found  and  could 
only  review  matters  of  law  arising  out  of  them  :  why 
nSStovKDWT  should  a  different  practice  prevau  where  the  cause  is 
pending  before  a  court  of  equity  ?  While  we  have  but 
one  form  of  action,  we  are  compelled  to  recognize  the 
former  distinction  to  some  extent,  in  order  to  give  practical  opera- 
tion to  the  constitution,  while  it  is  equally  necessarv,  as  far  as 
practicable,  to  preserve  uniformity  in  actions  instituted  and  prose- 
cuted under  the  present  system. 

There  should  be  one  and  the  same  rule  observed  in  exercising 
jurisdiction  over  appeals  from  orders,  which  a  court  of  law  w^  as 
competent  to  make  as  a  court  of  equity,  in  a  suit  before  it,  and 
hence,  to  avoid  confusion  and  confiict,  we  are  constrained  to  re- 
strict the  jurisdiction,  as  enlarged,  to  judgments  final  as  well  as 
interlocutory,  which  are  exdusively  equitable  in  their  nature,  and 


VAOTB  FOUMD  BT 
JUDOB  BELOW. 
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\vhich  a  conrt  of  equity  as  a  distinct  and  separate  tribunal  could 
alone  fonnerlj  render,  and  upon  appeals  in  such  cases  we  must 
look  into  the  eyidence,  written  and  embraced  in  the  transcript,  and 
therefrom  determine  the  facts  as  well  as  the  law  arising  from 
them. 

In  case  of  a  fine  or  commitment  for  a  contempt  in  the  presence 
of  the  court,  and  punitory  in  its  effect,  no  appeal  is  allowed  ;  yet 
the  particulars  of  tne  offence — ^in  other  words,  the  facts  upon  whidi 
the  judge  acts — must  be  set  out  in  the  record  in  order  to  a  review 
of  the  exercise  of  judicial  power  by  this  court,  when  the  record  is 
brought  up,  as  it  may  be  by  writ  of  certiora/n.  The  Code,  §  650 ; 
Biggs,  Mpa/rU,  64  !n.  0.  202. 

Where  the  fine  or  commitment  is  not  punitory  merely,  but  co- 
ercive and  to  enforce  obedience  to  the  orders  of  the  court,  made  in 
the  progress  of  the  action,  an  appeal  lies  at  once,  but  there  is  the 
same  necessity  that  the  facts  should  be  found  to  enable  the  appel- 
late tribunal  to  revise  the  exercise  of  the  power  and  determine  its 
lawfulness.  Oromartie  v.  Commissioners,  85  ]!^.  C.  211,  and  cases 
cited. 

'  In  the  absence  of  any  adjudication,  and  we  have  found  none  to 
the  contrary,  our  conclusion  is  that  the  facts  found  by  the  judge 
upon  evidence  are  binding  upon  the  appeal,  and  we  can  only  in- 
quire if  they  are  sufficient  to  warrant  his  judgment. 

The  v^idity  and  force  of  the  order  restraining  the  respondents 
from  making  any  disposition  of  the  bonds  of  the  defunct  corporation 
in  their  possession,  and  directing  their  transfer  to  the  receiver,  are 
assailed  on  yarious  grounds,  as  well  as  the  present  proceeding  conse- 
quent upon  the  alleged  violation  of  the  mandate. 

1.  The  refusal  to  account  with  and  pay  over  the  effects  of  the 
company  to  the  I'eceiver  is  justified  on  the  ground  that  this  is  not 
expressly  required  in  the  decretal  order. 

It  is  true  those  words  are  not  contained  in  the  mandate,  but  the 
receiver  is  invested  "  with  the  usual  rights  and  powers 
of  receivers,"  and  specially  with  power  "  to  receive  into  ammtnlSmi 
his  possession  all  tne  effects  and  choses  in  action"  of  wi^^^SZ 
the  dissolved  company,  and  this  involves  the  correla-  "^** "" 
tive  duty  of  delivery  by  the  respondents,  one  its  late  president,  the 
other  a  director ;  for  how  can  the  receiver  get  possession  when  the 
respondents  to  whom  the  command  applies  withholds  it?  "Sot 
only  is  the  delivery  directed  (for  a  suit  was  not  contemplated 
when  full  redress  could  be  afforded  between  the  parties  already  be- 
fore the  court),  but  any  other  disposition  of  them  is  restrained. 

2.  It  is  urged  that  tne  order  was  operative  only  upon  the  execu- 
tion of  the  prescribed  bond,  and  this  being  completed  ApponmmiTOF 
and  delivered  only  on  March  29, 1882,  the  lapse  ox  three  ^SSwraor- 
yeark  after  the  corporation  ceased  to  exist,  the  appoint-  '*«'"»<»  «>^ 
ment  became  a  onllity  under  the  statute.  Rev.  Code,  eh*  26,  §  6, 
as  explained  in  Yon  Glahn  v.  De  Bosset,  81  N*  0.  467. 
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But  the  reoeivei's  appointment  was  made  more  than  two  years 
previous,  and  his  office  does  not  cease  nntil  he  shall  have  performed 
all  the  duties  devolving  upon  him,  for  the  statute  expressly  pro- 
vides for  its  remaijiing  ^^  as  long  as  the  court  shall  think  necessary 
for  the  purposes  aforesaid/'  that  is,  until  the  resources  of  the  cor- 
poration are  called  in  and  recovered. 

If  it  were  otherwise,  a  defendant  sued  need  only  prolong  and  put 
oS  the  trial  of  an  action  until  the  time  had  elapsed,  to  escape  al- 
together from  liability  for  a  debt.  The  demand  was  made  after 
the  bond  was  given,  and  consequently  when  the  receiver  was  vested 
with  all  the  rights  and  powers  conferred  by  the  order.  But  a  suffi* 
cient  answer  to  the  objection  is  found  in  the  fact  that  the  act  an- 
nulling the  "Western  Division  Co.  appoints  the  Western  North 
Carolina  Co.  its  trustee  and  receiver ;  and,  upon  its  ceasing  to  exist, 
the  appointment  is  of  necessity  but  a  substitution  of  another  in 
place  of  a  corporation  receiver,  which  had  ceased  to  exist  under 
the  provisions  of  the  act  of  March  29,  1880,  as  held  in  the  former 
appeal,  reported  in  85  N.  C.  485 ;  s.  c,  12  Am.  &  Eng.  S.  B.  Ca& 
455. 

3.  It  is  next  objected  that  an  indemnifying  undertaking  is  an 
iNDBHKiTTBoirD  iudisDensable  prerequisite  to  the  issuing  of  an  injunc* 
^B  T?1SS?o  tion  (C.  C.  P.,  §  192),  and,  none  being  I'equired  in  the 
nrjuKCTioK.       order,  it  was  ineffectual  and  void. 

Without  passing  upon  the  question  whether  the  bond  given  upon 
the  issue  of  the  previous  preliminary  order  extends  to  that  which 
continued  the  restraint,  as  argued  for  the  appellees,  it  is  a  sufficient 
answer  to  the  objection  that  respondents  were  before  the  judge 
when  it  was  made ;  and,  while  they  appealed  from  it,  it  was  not 
upon  the  gronnd  that  it  was  defective  in  thin  respect,  a^d  the  vaUd- 
ity  of  the  order  was  upheld  in  this  court. 

But  the  absence  of  the  requirement  for  an  indemnity  does  not 
render  the  order  void  so  that  its  commands  may  be  violated  with 
impunity.  While  it  remains  it  must  be  obeyed,  and,  if  irregular, 
vacated  or  corrected  by  an  application  to  the  authority  that  made  it. 

In  reference  to  such  an  oraer,  it  *mu6t  be  obeyed  as  long  as  it 
exists,  and  the  remedy  of  an  aggrieved  party  must  be  found  in  a 
motion  to  dissolve,  and  not  in  setting  it  at  defiance.  His  only 
safe  course  is  to  obey  until  the  order  is  set  aside.  1  Whit.  Prac, 
§104. 

In  Sledge  v.  Blum,  63  N.  C.  374,  Pearson,  C.  J.,  expressed  the 
opinion  that  an  injunction  issued  without  bond  is  not  void,  though 
irregular,  and  that  a  bond  may  be  filed  mine  pro  tunCy  and  the  ir- 
regularity cured. 

In  Richards  v.  Baurman,  65  N.  C.  162,  the  bond  was  given  be^ 
fore  the  motion  was  passed  on  to  vacate,  and  it  was  held  to  remove 
the  grounds  for  the  motion  in  this  respect. 

In  Miller  v.  Parker,  73  N.  C.  68,  the  order  was  vacated  upon 
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the  peremptory  demands  of  the  statute,  because  110  such  bond  of 
indemnity  had  been  given. 

Bnt  none  of  the  cases  which  we  have  been  able  to  find  in  our 
own  reports  sustain  the  proposition  that  the  order  for  an  injunction 
is  a  nullity  unless  preceded  or  accompanied  with  such  bond  ;  nor 
has  any,  except  that  of  Pell  v.  Lander,  8  B.  Mono.  (Ky.)  554,  de- 
cided elsewhere,  been  called  to  our  attention.  This  case  is  in  its 
features  exceptional,  as  it  was  an  attempt  to  arrest  a  sale  under 
execution,  and  the  officer  chose  to  obey  tne  mandate  in  the  writ. 
It  cannot  be  regarded  as  establishing  a  general  principle. 

We  prefer  to  adhere  to  the  rule  whicn  disallows  a  violation  of  a 
judicial  order  while  it  remains,  and  compels  a  party  affected  by 
its  operation  to  make  a  direct  application  for  its  reformation  or 
vacation. 

4.  Assuming  the  facts  as  found  to  be  true,  it  is  a  case  of  manifest 
disregard  of  the  directions  of  the  court,  and  in  law  a  yAom  raow  ▲ 
contempt  of  its  authority  which  fully  warrants  the  «>"™"- 
action  of  the  judge. 

We  cannot  listen  to  considerations  of  policy  and  the  motives 
which  promoted  the  effect  to  obtain  supposed  advantages  to  those 
interested  in  the  funds  in  this  known  disregard  of  the  orders.  The 
court,  for  reasons  adjudged  sufficient,  commanded  this  fund  to  be 
retained  and  paid  over  to  the  receiver,  and  this  the  repondents 
should  have  done  and  then  asked  for  an  allowance  of  any  claim 
they  may  have  a^nst  it.  It  is  the  most  imperative  duty  of  a 
court,  when  it  maxes  a  lawful  order,  to  compel  obedience ;  and  a 
judicial  tribunal  would  be  useless  if  it  failed  to  exercise  its  power 
for  most  practical  purposes. 

Upon  a  review  of  the  case  we  find  no  error,  and  this  will  be  cer- 
tified to  the  court  below* 

No  error.    Affirmed. 


INDEX. 

NoTB.— The  mode  of  citing  the  American  and  English  Railroad  Cases  is 
follows : 

25  Am.  &  Eng.  R.  R.  Gas. 


The  index  contains  references  to  the  decisions  and  to  the  notes.  References 
to  the  decisions  are  to  the  paffes  upon  which  the  cases  beffin.  References  to  the 
notes  are  to  the  pages  upon  wnich  the  propositions  stated  in  the  index  are  found. 
References  to  Gonstitauonal  or  Statutory  FroviBions  are  to  the  pages  upon  which 
they  are  cited. 


AOOOBD  An>  SATinrACTIOir. 

Railroad  company's  note  given  to  stockholder  hM  paid  when  he  retained 
"  calls"  on  his  stock  exceeding  the  value  of  the  note.  Paine  e.  Central 
V.  R.  Co.  (U.  8.).    87. 

* 

ACTIOir. 

Receiver  cannot  be  sued  at  law  without  permission  of  the  appointing  court 

Melendy  «.  Barbour  (Ya.).    023. 
Service  of  process  in  action  against  railroad  company  whose  property  is  in 

hands  of  receivers.    007  n. 


Use  of  right  of  way  of  railway  company  hdd  not  advene  to  company.  Smith 
«.  New  York  *  N.  E.  R.  Co.  (Mass.).    205. 

AeEVOT. 

See  Offiobbs. 

Agency,  ownership,  and  partnership  can  be  proved  by  general  reputation. 
Central  R.  &  B.  Co.  v.  Smith  (Ala.).    25. 

Liability  of  corporation  acting  ultra  tirei  for  torts  of.    87  n. 

Parent  company  is  not  liable  for  the  negligence  of  an  auxiliary  company. 
812  n. 

Torts  of,  in  ultra  Hret  business:  company  held  liable  for.  Central  H&B. 
Co.  V.  Smith  (Ala.).    25. 

When  a  railroad  company  operating  a  long  line  of  road  in  the  State  projects, 
constructs*  controls,  and  manages  another  road  for  the  purpose  of  a  local 
line,  it  will  be  liable  for  the  negligence  of  the  oaen  operating  same.  Atchi- 
son, T.  &  S.  F.  R.  Co.  9.  Davis  (Kan.).    805. 
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AraCALI. 


Action  for  killing  cow.  Defendant's  •enrtnts  only  required  to  uae  ordinarj 
care.    808  n. 

Authorities  in  actions  for  killing  or  injnring  animals.    804  n. 

Common-law  action  for  killing  cattle  at  a  crossing.    804  n. 

Ck>w  killed  while  eating  com  scattered  on  ground  at  railway  eleYator.  Lia- 
hility  of  railroad  companv.     148  n. 

Eridence  of  negligence  in  delaying  transportation  of  hogs  hdd  sufficient  to 
sustain  finding  for  plaintiff.    Ball  v.  Wabash,  etc..  R.  Co.  (Mo.).    9»L 

Pedigree  of  animal  inaamissible  as  evidence  to  show  that  said  animal  was  a 
Uiorough-bred  and  therefore  of  great  yalue,  in  an  action  to  recover  dam- 
ages for  killing  it    Wabash,  St.  L.  &  P.  R.  Ck>.  «.  Hamilton  (Mo.).    294. 

APPEAL. 

Decree  by  appellate  court  of  Illinois  reversing  a  decree  below,  dismissing  an 
instruction  bill  for  want  of  eauity.  holding  the  plaintifF  entitled  to  an  in- 
junction, and  remanding  for  lurther  proceedings  not  inconsistent  there- 
with, is  appealable,  since  it  leaves  the  trial  court  no  course  except  to  decree 
a  perpetual  iDjuoction.  Englewood  Connecting  R  Co.  e.  Chicago  &  E. 
I.  R.  Co.  ail.)-    327. 

Findine  of  court  below  on  question  of  negligence  can  only  be  reviewed  so  far 
as  It  is  a  question  of  law.  Nolan  e.  New  York  &  N.  H.  R  Co.  (Conn.). 
842. 

From  decree  of  court  appointing  a  receiver:  when  proper.  Melendy  t^.  Bar- 
bour (Va.).    622. 

Lies  from  appellate  court  to  supreme  court  in  Illinois  whenever  the  judgment, 
order,  or  decree  of  the  appellate  court  is  such  that  no  further  proceedings 
can  be  had  in  the  trial  court,  except  to  carry  id  to  effect  the  decree  of 
the  appellate  court  Englewood  Connecting  R.  Co.  v.  Chicago  A  E.  I.  R. 
Co.  (111.).    227. 

Matter  in  dispute  on  which  Jurisdiction  of  U.  B.  Supreme  Court  depends  is 
matter  directly  in  dispute  in  the  particular  cause  in  which  the  judgment 
or  decree  sought  to  be  reviewed  was  rendered,  not  including  its  collateral 
effect  in  a  subsequent  suit  between  the  same  or  other  parties.  Bruce  o. 
Manchester  &  E.  R  Co.  (U.  B.).    76. 

Verdict  of  jury  not  reviewable  upon.  Baltimore  &  O.  R  Co.  e.  Brydon  (Md.). 
287. 

Where  court  intimated  that  complaint  did  not  state  facts  sufficient  to  consti- 
tute  a  cause  of  action,  and  plaintiff  asked  leave  to  amend,  which  was 
granted  on  condition  that  the  plaintiff  pay  costs  and  consent  to  a  continu- 
ance, which  conditions  were  declined  by  the  plaintiff,  who  took  a  nonsuit 
and  appealed,  field,  that  the  appeal  would  lie.  Warner  e.  Western  N.  C. 
RCo.  (N.  C).    482. 

AFPEAIBBXSirT. 

Of  property  of  a  steamship  company  used  in  connection  with  a  railway  com- 
pany's property.  Eetd,  that  the  appraisers  should  estimate  the  value  of 
the  property  considered  with  reference  to  its  use  in  connection  with  the 
railroad  company's  property,  it  beinff  the  intention  to  consolidate  the  two 
companies  and  to  continue  the  ioint  use  of  their  property.  Ervine. 
Oregon  R  &  N.  Co.  (U.  8.  C.  C.  N.  Y.).    d. 

ABBITBATIOir. 

Condemnation  proceedings  to  fix  damages  in.    827  n. 

Engineer  whose  duty  it  is  to  pass  upon  contractors'  work  cannot  make  a  new 
contract  between  the  parties;  and  therefore  where  the  contract  says,  and 
the  custom  which  formed  part  of  it  provides  for.  embankment  measure- 
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ment,  the  engineer  has  no  right  to  say  that  the  contractors  should  be  paid 
^  excaration  measurement.    GkQveston,  etc,  R.  Co.  v.  H^nry  (Tex.). 

Under  facts,  hM,  that  arbitrators  had  not  fixed  a  time  for  making  the  award. 
Demorest «.  Grand  Junction  R  Co.  (Ont.).    23d. 

ASflieNiisirT. 

Texas  railroad  mechanic's  act.  Privity.  Lien  in  favor  of  laboreiB  under  sub- 
contractor, assignability  ot    378  n. 

ATTAOHXSVT. 

See  QABSJSEoaxrr, 

Railroad  cars  are  personal  property  for  purposes  ot    374  fi. 

BAHXBITPTCY. 

Decrees  in  foreclosure  of  a  mort^;age  and  in  bankruptcy  against  a  corporation, 
and  a  shareholder's  right  to  unpeach  such  decrees  for  fraud  iu  a  collatenu 
proceeding.    78  n. 

Shareholders  of  corporation  AM  parties  to  bankruptcy  proceedings  involving 
it.    Graham  «.  Boston,  H.  &  E.  R.  Co.  (U.  S.).    5& 

BILL8  AMD  VOTES. 

Company's  note  given  to  stockholder  for  advances  made  by  him  to  it,  with  the 
understanding  that  subsequent  assessments  on  his  stock  could  be  retained 
by  him  in  payment  of  note.  This  was  done,  and  the  note  more  than  paid. 
Meld,  that  as  to  a  subsequent  indorsee  of  the  note  who  took  it  after  it  was 
overdue,  it  was  paid,    t^aine  v.  Central  V.  R.  Co.  (U.  S.).    87. 

Demand  note  deemed  overdue  in  sixty  days  by  statutes  in  Massachusetts  and 
Vermont    Paine  v.  Central  V.  R.  Co.  (IL  8.).    87. 

Scrip  or  city  warrants  issued  to  aid  railway  company  in  procuring  station 
grounds  held  ultra  vires  and  not  receivable  in  payment  of  taxes  due  the 
city  by  the  company.  City  of  Cleburne  «»  Gulf,  C.  &  &  F.  IC  Co. 
(Tex.).    180. 

BOVDHOLBSBS. 

Lien  of,  A^  prior  to  lien  of  defrauded  stockholdersL  Brvin  o.  Oregon  R.  A 
N.  Co.  (IJ.  S.  0.  C.  N.  Y.).    a. 

B0VD8. 

See  Rbceivbbs. 

Invalidity  of  certain  bonds  held  not  to  affect  morteage  or  proceedings  for  its 
foreclosure     Graham  f>.  Boston,  H.  &  E.  R.  Co.  (U.  S.).    68. 

894  Paris  &  Decatur  bonds  were  surrendered  and  exchansed  absolutely  for 
Illinois  Midland  bonds  and  marked  cancelled.  Held,  that  they  cannot  be 
reinstated  and  put  on  a  footing  before  the  receiver  with  bonds  not  ex- 
changed.   Union  Trust  Co.  v.  Illinois  M.  R.  Co.  (U.  S.  S.  C).    660. 

Scrip  or  city  warrants  issued  to  railwav  company  to  aid  in  procuring  station 
grounds  heid  uUra  vires.  City  of  Cleburne  v.  Gulf,  C.  &  S.  F.  R.  Co. 
(Tex.).    180. 

Suit  to  recover  interest  on  bonds.  Held,  that  amount  of  interest  determines 
jurisdiction  without  regard  to  face  value  of  the  bonds.  Bruce  v.  Man- 
chester &  K.  R.  Co.  (U,  S.).    76. 

26  A.  &  E.  R  Cas.-48 
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Accumulation  of  drift  about  the  pien  of  a  railibad  bridge  endangering  naviga- 
tion.   Liability  of  company.    881  n. 

Broken  bridge  in  nayisable  river.    Removal  of  dJSbri»,    286  n. 

Erection  of  a  bridge  obstnictins  navigation  on  the  river.  Subsequent  grant 
of  authority.    Kecovery  of  damageB  accruing  prior  to  grant.    282  n. 

Grant  of  way  across  stream  includes  right  to  build.    114  n. 

Proper  parties  in  action  for  iujurv  bv  railroad  to  countv  bridge.    285  n. 

Right  of  railroad  company  to  buud  bridge  over  navigable  stream  in  the  State 
of  California.    281  fk 


€BETmCAt£8L 


CEABTSB, 


See  RscEiVBBa 


Organization  of  railway  company  under  valid  charter,  and  performance  of 
corporate  acts  under  it,  hM  sufficient  to  establish  prima  fctde  ri^t  to 
take  private  property  under  the  Eminent  Domain  Act.  Chicago  &  N.  W, 
R.  Co  «.  Chicago  &  E.  R.  Co.  (Dl.).  158. 
Railway  charters  not  construed  so  as  to  authorize  one  company  to  condemn 
>roperty  of  another  company.  Chicago  &  N.  W.  R.  Co.  v.  Chicago  &  E. 
~         (IlLX    15a 


propert 


OOmOK  CAB&IEB, 

Bill  of  lading:  signhig  of,  binds  shipper  even  though  he  is  ignorant  of  its 
contents;  but  shipper  may  show  fraud  by  which  he  was  induced  to  sign 
the  same.     Black  v.  Wabash,  etc.,  R.  Co.  (111.).    888. 

--^  Btipulation  in  reouiring  claim  for  damage  to  be  made  in  writing,  verified 
by  affidavit,  and  aelivered  to  general  freight  a^nt  of  carrier  at  his  office 
within  five  days  from  the  time  the  animals  carried  are  removed  from  tbe 
car,  held  binding  upon  shipper.    Black  v.  Wabash,  etc.,  R.  Co.  (111.). 
888, 

Box  car:  transportation  in.  Railroad  company  not  bound  to  give,  but  is 
only  bound  to  keep  goods  dry  and  free  from  exposure  and  injury  while  in 
its  care  and  custooy.    Burwell  «.  Railroad  Co.  (N.  C).    410. 

Box  containing  theatre  drop-curtain  injured  by  water  in  transit  over  several 
lines  of  r(Mul.  HM,  that  evidence  that  it  did  not  rain  while  box  was  in 
transit  over  defendant's  road  tended  to  prove  that  it  did  not  get  wet  in  its 
custody,  and  can  be  considered  by  the  jury.  Burwell  «.  Railroad  Ca 
(N.  C).    410. 

Compensation  of  Union  PacfBc  R.  Co.  for  carrying  mails*  Union  P.  R  Co. 
«.  U.  8.  (U.  S.  S.  C).    896. 

Delay  in  delivery  of  freight.  Notice  to  carrier  of  special  circumstances.  418  n. 

Dog  left  with  ba^^gage-master ;  responsibility  of  railroad  company  for.    883  n 

Evmence  of  negligence  in  delaying  transportation  of  hogs  nM  sufficient  to 
sustain  finding  for  plaintiff.    Ball  ^.  Wabash,  etc.,  R  Co.  (Mo.).    884* 

Extent  to  which  he  may  limit  his  liability.    888  n. 

Failure  to  deliver  goods.     Measure  of  dama^  is  their  market  value.  418  n. 

Failure  to  deliver  ^oods.    Right  of  action  is  in  consignee.    418  n. 

Freight  charges  hdd  not  in  violation  of  Missouri  law  concerning  them.  Owen 
f).  St.  Louis  &  S.  P.  R  Co.  (Mo.).  871. 

Horse  killed.  Proceedings  to  recover  damages  from  receiver  and  reference 
made  to  commissioner  to  ascertain  the  damage.  Commissioner  reported 
first  $50,000  as  the  value  of  the  horse;  then,  on  recommittal,  he  re- 

Sorted  it  to  have  been  worth  $40,000;  and  after  takinz  additional  evi- 
ence,  he  again  reported  the  horse  to  have  been  worth  only  $1000.    RM^ 
that  all  reports  should  be  set  aside  and  an  issue  directed  to  be  tried  by  a 
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Jury  to  ascertain  the  amo^int  of  damages  sustained  by  the  owner  of  the 
lorse.    Melendy  v.  Barbour  (Va.).    62S3. 

Implied  undertaking  to  transport  property  may  arise  from  circumstances 
under  which  it  comes  into  his  possession.  Aiken  «.  Chicago,  B.  &  Q.  R. 
Co.  (Iowa).    877. 

Injury  to  eoods  transported.  Admissions  of  freight  agent  and  general  super- 
intendent.   418  71-. 

Liability  of  railroad  as  a  common  carrier  of  goods  ceases  &nd  as  a  warehouse- 
man begins  after  their  discharge  from  the  cars  and  arrival  at  their  desti- 
nation.   Qashweiler  D.  Wpbash,  etc.,  R.  Co.  (Mo.).    408. 

May  limit  his  liability  by  special  contract,  but  cannot  exempt  himself  from 
consequences  of  his  negligence.    Ball  v,  Wabash,  etc.,  R.  Co.  (Mo.).  884 

Notice  to  consignee  of  arrival  of  goods  at  their  destination  is  not  necessary 
to  change  the  carrier's  liability  to  that  of  a  warehouseman.  Gashweiler 
«.  Wabash,  etc.,  R.  Co.  (Mo.).    408. 

Of  dog  by  request  of  owner  not  liable  for  its  death  in  his  charge,  even 
though  money  may  have  passed  to  defendant's  agent  for  the  carriage. 
Honeyman  v,  Oregon  &  C.  R.  Co.  (Or.).    880. 

Pnma-fade  case  of  liability.  When  goods  are  injured  in  transit,  the  receipt 
and  manifest  given  by  the  railroad  company  are  evidence  tending  to 
establish,  but  are  not  conclusive.   Burwell  t^.  Railroad  Co.  (N.  C).    410. 

Railway  company  organized  under  laws  of  Missouri  subsequent  to  the  going 
into  effect  of  the  present  constitution  of  that  State,  and  laws  passed  tnere- 
under  classifying  and  regulating  freight^charges,  held  subject  to  the  pro- 
visions of  such  constitution  and  laws,  even  though  it  purchased  Its 
privileges  and  franchises  from  a  railroad  company  whose  existence  ante- 
dates that  of  the  constitution  and  said  laws.  Owen  «.  St.  Louis  &  S.  F. 
R.  Co.  (Mo.).    871. 

Service  rendered  by  ndlway  company  in  transporting  a  local  passenger  from 
one  point  on  its  line  to  another  is  not  identical  with  the  service  rendered 
in  transporting  a  through  passenger  over  the  same  rails.  Union  P.  R.  Co. 
tJ.  U.  8.  (U.  S.  S.  0.).    896. 

COXPBOmSE. 

Between  railroad  companies  and  homestead  claimants  regarded  with  favor. 

115  n. 
Rescission  of,  by  mutual  consent  of  parties  simply  throws  them  back  upon 

their  original  rights  without  prejudice.    Perry  «.  Little  Rock  &  Ft.  S.  R. 

Co.  (Ark.).    44. 

COVniOT  OF  LAWS. 

Action  for  death  is  statutory  and  cannot  be  maintained  when  the  negligence 
complained  of  was  in  another  State,  without  proof  of  the  existence  of  a 
similar  statute  in  that  State.  Debevoise  «.  New  York,  L.  E.  &  W.  R.  Co. 
(N.Y.).    885. 

Exemption  from  garnishment  in  a  foreign  State  considered.  Wright  «. 
Chicago,  B.  ^t;  Q.  R  Co.  (Neb.).    426. 

oomTiTxrrioirAL  law. 

Municipal  subscriptions  in  aid  of  railroads  reftricted.    188  n. 

Questions  whether  a  State  has  power  to  tax  franchises  of  a  corporation  de* 
rived  from  acts  of  Congress  and  property  used  in  connection  therewith, 
and  whether  a  statute  of  California  taxing  the  road  of  the  Southern  P.  R 
Co.  without  deducting  its  mortgage  incumbrances  is  repugnant  to  the 
XlVth  Amendment  of  the  Consutution,  are  questions  arising  under  Uie 
constitution  and  laws  of  the  U.  S.,  whidi,  when  properly  raised  in  a  suit 
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at  law  or  in  equity  of  a  clTil.  nature  pending  in  a  State  court,  authorize  its 
removal  into  a  circuit  court  of  the  U.  8. ;  and  this  although  other  issuee 
not  federal  are  raised  by  the  pleadings  in  the  case.  Southern  P.  R  Co. 
«.  California  (U.  S.  8.  C).    625. 

Railway  company  organized  under  laws  of  Missouri  subsequent  to  the  going 
into  effect  of  present  constitution  of  that  State,  and  laws  passed  there- 
under classif^n^  and  regulating  freight  charges,  held  subject  to  provisiona 
of  such  constitution  and  laws,  even  though  it  purchased  its  privileges  and 
franchises  from  a  railroad  company  whose  existence  antedates  that  of  tho 
constitution  and  said  laws.  Owen  v.  St.  Louis  &  8.  F.  R  Co.  (Mo.).  871. 

Statute  conveying  right  of  way  to  railroad  company  after  two  years'  unop- 
posed possc^on  hM  constitutional.  Carolina  R  Co.  «.  McCaskUl 
(N.  C).    88. 

Suit  by  State  against  railroad  company  to  recover  taxes  is  a  civil  suit  within 
the  meaning  of  the  Bemoval  Act.  Southern  P.  R  Co.  «.  California 
(U.  8.8.  C).    526. 

Texas  constitution  prohibits  municipalities  from  appropriating  their  revenues 
in  aid  of  railroad  companies.  City  of  Cleburne  «.  Gulf,  C.  &  S.  F.  R  Co. 
(Tex.).    180. 

COHBTBXrCTIOV. 

Annulment  of  contract  for  non-performance  sustained.    272  n. 

Contract:  appproval  of,  by  president  of  company.    272  n. 

Contract  held  a  personal  contract.    272  n. 

Custom  to  measure  solid  rock  as  well  as  dirt  in  embankment,  and  not  in  exca- 
vation, hM  shown  by  evidence.  Galveston,  etc.,  R  Co.  o.  Henry  (Tex.). 
265. 

Engineer  whose  duty  it  is  to  jniss  upon  contractors*  work  cannot  make  a  new 
contract  between  the  parties;  and  therefore  where  the  contract  says,  and 
the  custom  formine  part  of  it  provides  for,  embankment  measurement, 
engineer  has  no  right  to  say  the  contractors  should  be  paid  by  excavation 
measurement    Galveston,  etc.,  R  Co.  «.  Henry  (Tex.).    265. 

Laborer's  lien  a  creature  of  statute,  agreement  concerning.  Equitable  assign- 
ment.   278  n. 

Landowner  does  not  waive  damages  by  permitting  construction  of  road.    91  n. 

Measurements  of  earth  and  dirt  in  cuts  and  fills:  extraneous  evidence  admis- 
sible to  show  proper  method  of  making.  Galveston,  etc.,  R.  Co. «.  Henxy 
(Tex.).    265. 

Of  contract  to  furnish  coal.    Baltimore  &  O.  R.  Co.  v.  Brydon  (Md.).    287. 

Of  land  grant.  Transferrence  of  lands  b^  officers  of  State,  notwithstanding 
failure  of  company  to  begin  road-building  at  point  specified  by  grant, 
held  to  be  a  construction  of  the  terms  of  the  grant;  having  been  for  ten 
years  acquiesced  in  by  the  State,  it  would  not  now  be  set  aside.  Dubuque 
S.  R  Co.  f>.  Cedar  Rapids  &  M.  R  Co.  (la.).    91. 

Right  of  railroad  company  to  build  bridge  over  navigable  stream  in  the  State 
of  California.    281  n. 

Specifications  as  to  measurements  in  cuts  or  pits:  meaning  of  the  word 
"  usuidly"  in.    Galveston,  etc.,  R  Co.  v.  Henry  (Tex.).    265. 

Specifications:  delivery  of,  to  contractors,  although  they  were  not  attached  to 
contract,  held  suimciently  proved.  Galveston,  etc.,  R  Co.  «.  Henry 
(Tex).    265. 

Texas  railroad  mechanics*  act.  Privity.  Lien  in  favor  of  laborers  under  sub- 
contractor: assignability  of.    278  n. 

COHTSMPT. 

Facts  found  by  judge  in  proceedings  for,  are  conclusive,  and  on  appeal  the 
Supreme  Court  can  only  pass  upon  their  sufficiency  to  warrant  ms  Judg- 
ment.   Young  V.  Rollins  (N.  C).    646. 
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Action  aj^nst  successor  of  receiver  on  breach  of  contract  made  by  former 
receiver.    607  n. 

Action  to  abate  a  nuisance  consisting  of  a  street  railway  operated  by  a  private 
person  without  legislative  sanction.  JSeldt  that  such  person's  contract  with 
a  street  railway  company  who  had  operated  said  street  railway  as  a 
branch  line  forms  no  defence  to  the  action  by  an  abutting  property-owner. 
Osborne  v.  Fanning  (N.  Y.).    252. 

Agreement  that  judgment  shall  not  bar  another  action.    808  n. 

Agreement  to  run  trains  to  depot:  specific  enforcement  of.     187  n. 

Annulment  of  construction  contract  for  non-performance.    272  n. 

Authorizing  civil  en^neer  to  hire  transportation.    Reimbursement.    278  n. 

Condition  as  to  holdmg  land:  alteration  by  subsequent  oral  agreement.    149  n. 

Construction  contract:  approval  of,  by  president  of  company.    272  n. 

Construction  contract  hdd  a  personal  engagement.    272  n. 

Contract  to  run  trains  to  a  depot  is  not  specifically  enforceable,  since  there  is 
an  adequate  remedy  by  action  for  a  breach  of  such  contract.    240  n. 

County  court  authorized  by  voters  of  county  only  io  make  a  contract  with  a 
railroad  company  to  run  its  trains  to  a  depot  in  the  county  has  no  author- 
ity to  release  that  contract.  People  v.  Louisville  &  H.  R.  Co.  (111.). 
285. 

Engineer  whose  duty  it  is  to  pass  upon  contractor's  work  cannot  make  a  new 
contract  between  the  parties;  and  therefore  where  the  contract  says,  and 
the  custom  forming  part  of  it  provides  for,  embankment  measurement, 
engineer  has  no  right  to  say  the  contractors  should  be  paid  by  excavation 
measurement.    Galveston,  etc.,  R.  Co.  v.  Henry  (Tex.).    265. 

Independent  contractors'  torts:  exnployer  not  liable  for.  Murtfeldt  «.  New 
York,  W.  8.  &  B.  R.  Co.  (N.  Y.).    141 

Liability  of  company  for  torts  of  independent  contractor.    147  n. 

Of  promoters.    62  n. 

Promoters:  corporation  not  liable  upon  contract  made  with,  unless  it  was 
made  upon  the  credit  of  the  corporation  to  be  formed,  and  with  the  inten- 
tion mutually  entertained  to  bind  the  corporation  when  organized.  Perry 
«.  Little  Rock  &  Ft.  8.  R.  Co.  (Ark.).    44. 

Purchaser  of  railroad  company's  property  at  foreclosure  sale  held  not  bound 
by  contract  that  it  would  run  its  trains  to  a  particular  station,  especially 
as  the  purchaser  had  no  notice  of  the  agreement  as  to  running  to  the 
depot.     People  v,  Louisville  &  N.  R.  Co.  (111.).    236. 

Railway  company's  undertaking  held  to  be  to  convey  lands  mentioned  only  in 
case  they  should  be  drawn  from  the  State.  Dubuque  8.  R  Co.  f>.  Cedar 
Rapids  &  M.  R.  Co.  (Iowa.).    91. 

Receiver  as  a  party  in  a  suit  to  have  a  contract  annulled.    606  n. 

Refusal  to  join  in  application  to  legislature  for  a  conveyance  held  no  breach  of 
contract  for  which  damages  could  be  recovered  where  no  title  to  the  land 
sought  to  be  conveyed  remained  in  the  State,  and  the  application  would 
therefore  necessarily  have  been  futile.  Dubuque  8.  R.  Co.  f>.  Cedar 
Rapids  &  M.  R  Co.  (la.).    91.  * 

Rescission  of  compromise  by  mutual  consent  of  parties  throws  them  back  upon 
their  original  rights  wittiout  prejudice.  Perry  v.  Little  Rock  &  Ft.  8.  R 
Co.  (Ark.).    44. 

Rule  as  to  construing.     Baltimore  &  O.  R.  Co.  f>,  Brydon  (Md.).    287. 

Specifications  as  to  measurements  in  cuts  or  pits:  meaning  of  the  word 
"usually"  in.    Galveston,  etc.,  R.  Co.  v.  Henry  (Tex.).    265. 

fipecifications:  delivery  of,  to  contractors,  although  they  were  not  attached  to 
contract,  held  sufficiently  proved.  Galveston,  etc.,  R  Co.  f>,  Henry 
(Tex.).    265. 

To  build  passage- way  under  railroad  at  point  where  it  would  be  useless  by  the 
flooding  of  tide- water  not  specifically  enforced.  Murtfeldt  f>.  New  York, 
W.  8.  &  B.  R  Co.  (N.  Y.).    144. 

To  convey  46,000  acres  specifically:  damages  for  breach  thereof  not  recover* 
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able  for  refusal  t^  convey  a  portion  considerably  iess  than  46,000  acfes. 
Dubuque  8.  R.  Co.  «.  Cedar  Rapids  &  M.  R.  Co.  (la.)    91. 

To  furnish  railway  company  wilh  satisfactory  coal.  Held,  that  plaintiff  had 
the  rif ht  to  tender  coal  every  day  during  the  time  covered  by  the  contract, 
provided  such  coal  was  of  a  quality  satisfactory  to  the  masters,  who  could 
not  deprive  him  of  the  right  by  condemniug  his  coal  once  for  all.  If. 
however,  they  assumed  to  do  so,  their  action  relieved  him  from  the  ne> 
cessity  of  making  tender  thereafter,  but  would  not  impair auy  of  his  rights 
under  the  coutract.    Baltimore  &  O.  R.  Co.  v.  Brydon  (Md.).    287. 

To  furnish  **  satisfactory"  coal.  Rejection  of  the  coal  must  not  be  unreason- 
able.   Baltimore  &  O.  R.  Co.  v.  Brydon  (Md.).    287. 

To  run  a  train  to  a  station,  although  binding  on  the  company,  is  no  lien  on  iia 
property  as  against  a  purchaser  without  notice,  and  does  not  attach  to  the 
real  estate  of  the  company  so  as  to  make  it  a  covenant  running  with  the 
land  which  would  be  binding  on  a  succeeding  porchaaer  of  the  railway. 
People  «.  Louisville  &  N.  R  Co.  (111.).    285. 

OOBPOBATIOH. 

Boston,  H.  &  E.  R  Co.,  by  acting  upon  authority  to  purchase  property  con- 
ferred by  New  York  statute,  hM  to  have  become  a  New  x  ork  corpora- 
tion.   Graham  9.  Boston,  H.  &  E.  R  Co.  (U.  8.).    68. 

Carolina  Central  R.  Co.  held  legitimate  successors  of  estate,  interest,  right, 
property,  and  franchises,  except  certain  debts,  of  Wilmington,  C.  &  R. 
R  Co.    Carolina  Central  R  Co.  9.  McCaskill  (N.  C).    88. 

Chartered  by  different  States  hM  to  be  subsUntially  one  company,  al- 
though, in  relation  to  any  State,  it  is  a  separate  corporation  governed  by 
the  laws  of  that  State  as  to  its  property  therein.  QnJiam  «.  Boston,  H. 
A  E.  R  Co.  (U.  8.).    58. 

Chartered  by  two  or  more  States:  status  of.    76  n. 

Created  by  concurrent  action  of  several  States.    fH  n. 

Foreign,  may  be  adopted  by  another  State.  Graham  «.  Boston,  H.  ft  S.  R 
Co.  (U.  8.).    58. 

COSTS. 

Expense  of  printing  record  charged  equally  on  two  appellants.  Union  Trust 
Co.  V.  Illinois  M.  R  Co.  (U.  8.  8.  C).    560. 

No  costs  allowed  for  or  against  any  i^arty  where  each  of  the  two  principal 
appellants  sueceeded  in  part  on  his  appeal.  Union  Trust  Co.  v.  Illinois 
M.  R  Co.  (U.  8.  8.  C).    560. 

Landowner's  right  to,  when  successful  on  appeal  of  condemnation  proceed- 
ings.   Low  «.  Concord  R  Co.  (N.  H.).    190. 

GOXTBTB. 

County  courts  are  without  jurisdiction  in  condemnation  prooeedinn  wher& 
the  amount  of  the  award  is  in  excess  of  $2000.  Denver  &  R  G.  R  Co. 
«.  Otis  (Col.).    232. 

County  court  authorized  by  voters  of  county  onl^  to  make  a  contract  with  a 
railroad  company  to  run  its  trains  to  a  depot  m  the  county  has  no  author- 
ity to  release  that  contract.    People  «.  Louisville  &  N.  R  Co.  (Ill)    285. 

County  courts  can  only  execute  such  j)owers  as  are  conferred  by  statute  ex- 
pressly or  impliedly.    People  «.  Louisville  &  N.  R  Co.  (111.).    286. 

"Issues  of  fact:"  jurisdiction  of  Supreme  Court  of  North  Carolina  over, 
hdd  restricted  to  interlocutoir  and  final  judgments  which  are  exclusively 
equitable  in  their  nature  ana  which  a  court  of  equity  as  a  distinct  and 
separate  tribunal  could  alone  render  under  the  former  system  of  practioa 
in  that  State.    Toung  o.  Rollins  (N.  C).    646. 
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Superior  Court  of  Cook  County  and  Circuit  Court  of  Cook  County  ?Uld  to 
have  equiyalent  lurisdiction.  Chicago  &  N.  W.  R.  Co.  «.  Chicago  &  E, 
R  Co.  (111).    168. 

Superior  Court  of  Cook  County  has  jurisdiction  in  applications  for  condemna- 
tion of  land  under  Eminent  Domain  Act.  Chicago  &  N.  W.  R  Co. «.  Chi- 
cago &  £.  R  Co.  (111.).    168. 

GOyBHAHT. 

Contract  to  run  a  train  to  a  station,  although  binding  on  company,  is  no  lien 
on  its  property  as  against  a  purchaser  without  notice,  and  does  not  attach 
to  the  real  estate  of  the  company  so  as  to  make  it  a  coyenant  running  with 
the  land  which  would  be  bindingon  a  succeeding  purchaser  of  the  rail- 
way.   People  V.  Louisville  &  N.  R  Co.  (lU.).    m 

0B0P8. 
Destruction  of  growing  crops.    Measure  of  damages.    802  fK 

0B088nre. 

Contract  to  build  passage-way  under  railroad  at  i>oint  where  it  would  be  made 
useless  by  the  tide-water  flooding  not  specifically  enforced.  Murtfeldt 
«.  New  York,  W.  a  &  B.  R  Co.  (N.  Y.)    144. 

OVSTOII. 

To  measure  solid  rock  as  well  as  dirt  in  embankment,  and  not  in  excavation, 
hM  shown  by  evidence.    Galveston,  etc.,  R  Co.  v,  Henry  (Tex.).    266. 

SAXAeSB. 

$20,000  held  excessive  damages  for  injury  to  minor.  Texas  &  P.  R  Co.  v, 
Morin  (Tex.).    689. 

Absence  of  market  value.  HM,  that  market  value  of  neighboring  lands  may 
be  shown,  though  it  does  not  furnish  a  true  or  adequate  test  of  the  value 
of  the  property.  Chicago  &  N.  W.  R  Co.  «.  Chicago  &  E.  R.  Co.  (111.). 
158. 

Action  for  damages  for  injuries  to  child  while  playing  on  turn-table.  Duty  of 
defendant.    Custom  of  other  roads.    854  n. 

Amount  of,  in  action  for  death.    842  n. 

Benefits  must  be  peculiar  to  tract  which  is  in  the  part  taken  to  be  deducted 
from  the  damages.    Adams  «.  Lamoille  V.  R  Co.  (Vt.).     172. 

Cannot  be  reduced  after  they  have  been  paid  and  an  appeal  has  been  taken, 
although  they  may  be  increased.    Low  v.  Concord  K.  (Do.  (N.  H.).    199. 

Claims  for  personal  damages.    When  assignable.    650  n. 

Compensatory,  in  action  for  death.    841  n. 

Contractors  permitted  to  enter  upon  and  waste  soil  adjacent  to  right  of  way 
without  objection.  Held,  tnat  a  court  of  equity  may  refuse  to  award 
damages  therefor.  Murtfeldt  «.  New  York,  W.  8.  &  B.  R  Co.  (N.  Y.). 
144. 

Delay  in  carrying  hogs:  measure  of  damages  for.  Ball  v.  Wabash,  etc.,  R 
Co.  (Mo.).    §34. 

Destruction  of  growing  crops.    Measure  of  damages.    802  n. 

Erection  of  bridge  obstructing  navigation  on  river.  Subsequent  grant  of  author- 
ity.   Recovery  of  damages  accruing  prior  to  grant.    282  n. 

Excessive,  in  action  for  death.    842  n.     . 

For  preventing  children  from  widking  to  school.    280  n. 
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General  rule  as  to  compeoflating  landowner.    Low  v.  Concord  R  Co.  (N.  H.). 

109. 
Increase  of,  on  appeal.    204  n. 

Landowner  does  not  waive  damages  by  permitting  construction  of  road.  91  n. 
Market  value  as  measure  of.    171  n. 
Market  value  of  property  is  measure  of.    Low  e.  Concord  R  Co.  (N.  H.). 

199. 
Measure  of,  for  injury  to  child.    644  n. 

Obstruction  of  mdaes  of  ingress  and  egress  as  elements  of  damages.    193  n. 
Only  nominal  recoverable  in  tbe  absence  of  proof.    Nolan  o.  New  York  &  N. 

H.  R  Co.  (N.Y.).    842. 
Opinion  evidence  as  to  value  of  land.    197  n. 
Overflow  of  lands.    Measure  of  damage  where  injury  does  not  appear  to  be 

permanent.    Remedies.    279  n. 
Pecuniary  condition  of  father  and  his  inability  to  employ  servants  to  take  care 

of  bis  children  who  are  injured  by  railroad  train  ?iM  not  open  to  inquiry. 

Indianapolis.  P.  &  C.  R  Co.  v.  Pitzer  (Ind.).  >  813. 
Property  devoted  to  a  particular  use.     Held  error  to  instruct  jurv  that  com- 
pensation should  not  be  less  nor  more  than  its  fair  market  value,  and  to 

refuse  all  instructions  based  on  the  theory  that  it  has  no  market  value. 

Chicago  &  N.  W.  R  Co.  v.  Chicago  &  E.  R.  Co.  (111.).    168. 
Propei^y  not  devoted  to  any  particular  use.    Market  value  held  to  afford  the 

true  measure  of  compensation  to  be  paid  for  it.    Chicago  &  N.  W.  R 

Co.  e.  Chicago  &  £.  R.  Co.  (111.).    168. 
Punitive,  in  action  for  death.    842  n. 
Reasonable  expectation  of  pecuniary  benefit  from  the  continuance  of  a  child's 

life   even   beyond   majority  may  be  taken  into   account  in  estimating 

damages  from  the  child's  death.    Johnson  e.  Chicago  &  N.  W.  R.  Co. 

(Wis.).    888. 
Right  of  adult  children  to  recover  for  death  of  father.    Measure  of  damages. 

Circumstances  of  children.    821  n. 
Rulings  of  court  of  equity  upon  measure  of,  held  not  conclusive  in  the  subse- 
quent action  at  law.    Murtfeldt  v.  New  York.  W.  8.  &  B.  R  Co.  (N.  Y). 

144. 
Special  value  beyond  general  market  value  of  lands  to  be  taken  may  be 

shown.    Johnson  «.  Freeport  &  M.  R  Co.  (111.).    192. 
Special  value  of  property  proposed  to  be  taken.    197  n. 
Suit  for.  for  removing  a  railroad  depot  from  the  location  in  which  it  has  been 

for  years.    Held,  that  evidence  of  damage  by  loss  of  custom,  reduction  in 

rents,  damage  to  property  for  hotel  puri>o8es,   is  admissible  to  prove 

depreciation  in  value  of  property.    Houston  &  T.  C.  R  Co.  v.  Molloy 

(Tex.).     244. 
That  certain  prices  had  been  offered  for  the  property  within  a  few  months  of 

the  time  of  the  trial  above  the  general  market  value  may  be  shown. 

Johnson  v.  Freeport  &  M.  R  Co.  (111.).    192. 
Value  of  standinff  timber  on  a  farm,  part  of  which  was  taken  for  railway 

purposes.    J&ld,  that  evidence  of  an  increase  of  such  value,  owing  to  the 

fact  that  the  railway  created  a  market  for  the  timber,  is  inadmissible. 

Adams  v.  Lamoille  V.  R  Co.  (Vt.).    172. 
Writ  of  execution  will  not  be  issued  to  enforce  payment  of  either  damages  or 

costs  in  condemnation  proceedings.    Derby  e.  Saginaw  Circuit  Judge 

(Mich.).    288. 


DBATH. 

Action  for  death  of  father  cannot  be  maintained  by  adult  child  under  Georgia 
code.    887  n. 

Action  for.  is  statutory  and  cannot  be  maintained  when  the  negligence  com- 
plained of  was  in  another  State,   without  proof  of  the  existence  of  a 
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similar  statute  in  that  State.  Debevoise  v.  N.  Y.,  L.  E.  A;  W.  R.  Co. 
(N.Y.).    885. 

Action  for  penalty  under  statute  lies  in  another  State.    887  n. 

Action  for,  where  no  statute  in  State  where  suit  is  brought.    886  n. 

Action  to  recover  damages  for  killing  a  drunken  man  by  a  street  car  when 
contributory  negligence  is  no  defence.    868  n. 

Amount  of  damages  recoverable  for  causing.    842  n. 

Burden  of  proving  damages  in  action  for.    841  n. 

Compensatory  damages  in  action  for.    841  n. 

Contributory  negligence  of  deceased  bars  an  action  by  his  wife  for  damages. 
Indiana,  B.  &  W.  R.  Co.  v.  Green  (Ind.).    822. 

Excessive  damages  in  action  for.    842  n. 

'*  Hastening  "  the  death  of  a  person  is  not  actionable.  Jackson  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  (Mo.).    827. 

Next  of  kin:  allegation  that  intestate  left,  not  necessary  in  complaint  for 
death  negligence  caused.    Warner  v.  Western  N.  C.  K.  Co.  (N.  C).    482. 

Of  child.  Jury  may  take  into  account  reasonable  exx>ectatioDS  of  pecuniary 
benefit  from  the  continuance  of  life  even  beyond  majority.  Johnson  «. 
Chicago  &  N.  W.  R.  Co.  (Wis.).    888. 

Person  talsen  on  board  train  mortally  wounded  and  protesting  aj^inst  being 
taken  there;  the  conductor  also  protesting  ac^nst  receiving  him,  but  com- 
pelled to  by  officers  having  such  person  in  charge.  Held,  company  not  lia- 
ble for  the  death  of  the  man,  even  though  it  was  hastened  by  his  beingcar- 
ried  over  the  road.    Jackson  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  (Mo.).    827. 

Presumption  of  negligence  in  action  for.    884  n. 

Punitive  damages  in  action  for.    842  n. 

Revokes  subscription  to  stock.    Wallace  f>,  Townsend  (Ohio).    20. 

Right  of  adult  children  to  recover  for  death  of  father.  Measure  of  damages. 
Circumstances  of  children.    821  n. 

Who  may  bring  an  action  for.    887  n. 


DEBT. 

Action  of,  to  recoyer  taxes.    Valid  tax  must  be  established.    684  n» 


DEEDS. 

Refusal  to  join  in  application  to  legislature  for  a  conveyance  held  no  breach 
of  contract  for  which  damages  could  be  recovered  where  no  title  to  the 
land  sought  to  be  conveved  remained  in  the  State,  and  the  application 
would  therefore  necessarily  have  been  futile.  Dubuque  S.  R.  Co.  «.  Ce- 
dar Rapids  &  M.  R  Co.  (Iowa).    91. 


DSICUBBEB. 

Lies:  when,  to  petitions  and  cross-petitions  in  condemnation  proceedings, 

Johnson  v.  Freeport  &  M.  R  Co.  (111.).    192. 
Plea:  when  demurrable.   Johnson  e.  Freeport  &  M.  R  Co.  (111.).    192. 
To  complaint  admits  cause  of  action.    Nolan  v.  New  York  &  N.  H.  R  Co. 

(N.  Y.).    842. 


DISSOLXTTIOH. 

Majority  of  stockholders  cannot  dissolve  company  in  order  to  secure  personal 
profit  for  themselves,  without  regard  to  the  interests  of  the  minori^. 
fcvin  V,  Oregon  R  &  N.  Co.  (U.  B.  C.  C.  N.  Y.).    2. 
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DIVIDBVDS. 

Of  Block.    20^. 

Of  stock  hM  authorixed  by  statute  in  Maasachafletta.     Applying  to  stock 

purchased  by  railroad  company  from  State.    Commonwealth  v.  Boston  & 

A.  R.  Co.  (Mass.).    17 

BOO. 

Left  with  baggage-master:  responsibility  of  railroad  company  for.    888  n. 
Liability  of  common  carrier  for  injury  to.    Honeyman  e.  Oregon  &  C.  R  Co. 
(Or.).    880. 

XA8EMSVT. 

Access  through  hall  cut  off  by  construction  of  ndlroad.    Owner  hdd  entitled 

to  compensation.    Ford  v.  Metropolitan,  etc.,  R.  Co.  (Eng.).    183. 
Obstruction  of  modes  of  ingress  and  egress  as  elementa  of  damages.    192  a. 
Right  of  way  is  an.    91  n. 

BJBGTICEKT. 

Plaintiff  must  establish  his  rig^t  to  possession,  and  cannot  lecoYer  by  showing 
weakness  of  defendant's  title.  Carolina  Central  R.  Co.  e.  McCaskiu 
(N.  C).    8a 

ixmvT  BOXAnr. 

Absence  of  market  value.  EM,  that  market  value  of  neighboring  lands  may 
be  shown,  though  it  does  not  furnish  a  true  or  adequate  test  of  the  value 
of  the  property.  Chicago  &  N.  W.  R.  Co.  v,  Chicago  &  E.  R.  Co.  (III.). 
158. 

Absence  of  market  value.  ffM,  that  value  must  be  determined  by  uses  to 
which  property  is  applied.  Chicago  &  N.  W.  R.  Co.  i>,  Chicago  &  E.  R 
Co.  (III.).     158. 

Access  through  hall:  easement  cut  off  by  railway  company.  Held,  that  dam- 
ages were  allowable  to  the  owner  of  the  easement  Ford  «.  Metropolitan^ 
etc.,  R  Co.  (Eng.).     182. 

Answer  or  plea  to  petition  is  not  allowable,  and  may  be  struck  from  files. 
Johnson  v,  Freeport  &  M.  R  Co.  (111,).    192. 

Arbitration  to  fix  damages  in  condenmation  proceedings.    227  n. 

Company  which  in  good  faith  surveys  and  locates  a  line  of  railway  and  pays 
Uie  expense  thereof  has  a  prior  claim  for  a  right  of  way  for  a  reasonable 
time.  Sioux  City  &  D.  M!.  R  Co.  v.  Chicago,  M.  &  St.  P.  R  Co.  (U.  8. 
C.  C.  Iowa).    150. 

Same.  Owner  of  premises  cannot  defeat  such  prior  right  by  selline  and  con- 
veying the  premises  in  question  to  a  third  party  or  another  railroad  oom- 
toany.  Sioux  City  &  D.  M.  R  Co  v.  Chicago,  M.  &  St  P.  R  Co.  (U.  S. 
O.  C.  Iowa).    150. 

Same.  Lands  of  railway  company  may  be  condemned  like  other  lands. 
Sioux  City  &  D.  M.  R  Co.  «.  Chicago,  M.  &  St.  P.  R  Co.  (U.  S.  C.  C. 
Iowa).    150. 

Same.  Such  conveyance  to  another  company  will  carry  the  title  to  the  prop- 
erty subject  to  the  prior  right  of  the  surveying  company  to  acquu«  & 
right  of  way.  Sioux  City  <&  D.  M.  R.  Co.  tJ.  Chicago,  M.  &  St  P.  R  Co. 
(U.  S.  C.  C.  Iowa).    150. 

Same.  Prior  right  so  obtained  by  the  company  first  surveying  the  land  is 
limited  bv  the  necessities  of  the  situation  in  which  the  second  company  is 
placed;  that  it  is  for  the  public  good  that  both  lines  shall  be  built  i>oe8i- 
sible;  and  if  a  surrender  of  a  part  of  the  line  first  surveyed  if  necessary 
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to  insure  the  buildiDg  of  the  second  line,  the  prior  survey  will  not  enable 
the  former  company  to  refuse  to  surrender  a  portion  of  the  land,  and  so 
exclude  the  second  company.  Sioux  City  &  D  M.  R.  Co.  v,  Chicago. 
M.  &  St.  P.  R.  Co.  (U.  S.  C.  C.  Iowa).    160. 

Company  must  show  Decessi^  for  taking  land-    91  n. 

Compensation  'for  cutting  on  access  to  wharf  hM  not  recoverable  by  ap- 
peal, but  by  action  at  law.  In  re  New  York,  W  S.  &  B.  R.  Co.  (N:  Y.). 
198. 

Compensation:  right  of  landowner  to,  not  barred  short  of  twenty  years. 
Koss  V,  Grand  Trunk  R  Co.  (Ont.).    209. 

Compensation  to  be  measured  by  worth  of  property  in  the  market.  Low  v. 
Concord  R.  Co.  (N.  H.).    199. 

Condemnation  of  a  piece  of  ground  for  a  right  of  way,  and  the  construction 
of  an  abutment  thereon  for  a  bridge  essential  to  its  use  as  a  right  of  way, 
which  piece  of  ground  had  before  oeen  used  by  another  railroad  company 
for  a  wharf  or  dock  for  the  receiving  and  discharge  of  freights,  is  not  a 
condemnation  for  the  same  public  use  as  that  to  wnich  the  property  was 
already  being  applied.  Chicago  &  N.  W.  R.  Co.  v,  Chicago  &  E.  R.  Co. 
OIL).    158. 

Gonaemnation.  Parties.  The  A  company  sold  out  to  the  B  company. 
JSeld,  that  the  B  company  was  the  owner  of  the  A  company's  right  of 
way  and  property;  Uiat  neither  the  A  company  nor  its  trustees  were 
proper  parties  to  an  action  brought  by  the  C  company  to  condemn  prop- 
erty owned  by  the  A  company  before  the  sale,  even  though  the  omcera 
of  the  C  company  knew  nothing  of  the  B  company's  purchase.  New 
York  &  N.  E.  R.  Co.  v.  New  York,  N.  H.  &  H.  K.  Co.  (Conn.).    215. 

Condemnation  proceedings:  notice  to  landowner.    223  n. 

Condition  as  to  holding  laud :  alteration  b^r  subseouent  oral  agreement.    149  n. 

County  courts  are  without  jurisdiction  in  condemnation  proceedings  where 
the  amount  of  the  award  is  in  excess  of  $2000.  Denver  &  R.  G.  R.  Co. 
«.  Otis  (Col.).     282. 

Damages,  cannot  be  reduced  after  they  have  been  paid  and  an  appeal  has 
been  taken,  although  they  may  be  increased.  Low  v,  Concom  R.  Co. 
(N.  H.)     199 

General  rule  as  to  compensating  landowner.  Low  f>.  Concord  R.  Co.  (N.  H.). 
199. 

Increase  of  damages  on  appeal.    204  n. 

Injuries  to  property  not  described  in  railway  company's  petition:  compensa- 
tion for,  may  be  recovered  by  landowner  who  flies  a  cross-petition  in  the 
same  suit.    Johnson  f>.  Freeport  &  M  R.  Co.  (111.)     192. 

Landowner's  claim  to  compensation  held  not  to  be  money  secured  by  lien  or 
otherwise  charged  on  land  within  sec  28  of  R  S.  of  Ontario,  c  108,  and 
that  he  had  not  a  vendor's  lien,  because  the  relation  of  vendor  and  pur- 
chaser never  arose  between  him  and  the  company.  Ross  v  Grand  Tnink 
R.  Co.  (Ont.).    209 

Landowner's  right  to  costs  when  successful  in  appealing  condemnation  pro- 
ceedings.   Low  «  Concord  R.  Co.  (N  H  ).    199. 

Lateral  roads:  only  twenty  feet  can  be  condemned  for.  In  re'  Shoenberger 
(Pa.).    177. 

— ^  Twenty  feet  width.  No  inference  of  additional  width  can  be  drawn  from 
the  fact  that  double  tracks  are  authorized.    In  re  Shoenberger  (Pa.).  177. 

Width  of  such  Is  a  jurisdictional  fact  and  may  be  taken  advantage  of 

at  anv  stage  of  the  proceedings.  In  re  Shoenberger  (Pa.).    177. 

Lessee  of  railway  track  not  a  necessary  party  in  proceedings  to  condemn 
crossing  over  the  track.*  Englewood  Connecting  R.  Co.  v.  Chicago  &  E. 
L  R  Co.  ail.).    227. 

License  to  enter  property  revoked  Edd,  that  remedy  of  company  by  con- 
demnation, with  the  right  to  restrain  the  landowner  pending  proceedings, 
if  necessary,  is  sufficient  to  protect  the  company.  Baltimore  &  H.  R  Co. 
«.  Algire  OSid.).    147. 
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Lieu  of  landowner  for  compensation  for  property  taken  for  railway  pnrpoeea 
held  enforceable  in  equity.    Adams  «.  Lamoille  V.  R  Co.  (Vt.).    ITS. 

Limit  as  to  amount  of  land  which  may  be  condemned.    179  n. 

Line  of  road  not  otherwise  located  by  company  nor  approved  by  commission- 
ers than  by  a  centre  line,  with  no  statements  of  width.  Juid  fatally  de- 
fective; but  that  a  person  who  had  a  previous  understanding  coDceming 
the- correct  location  of  the  line,  including  widths  and  distances,  could  not 
take  advantu;e  of  the  defect.  New  York  &  K.  £.  R  Go.  v.  New  York, 
N.  H.  «fc  H.  R.  Co.  (Conn.).    215. 

Locating  road :  unauthorized  survey  confers  no  rights.    168  n. 

Market  value  as  measure  of  damages.     171  n. 

Mortgagor's  agreement  as  to  compensation  for  land  taken  ?ield  not  binding 
upon  mortgagee  when  made  after  condition  of  mortgage  was  broken. 
Adams  v.  Lamoille  V.  R.  Co.  (Vt.).     172. 

Number  of  viewers  should  be  seven.    In  re  Shoenberger  (Pa.).    177. 

Obstruction  of  modes  of  ingress  and  egress  as  elements  of  damages.     192  n. 

Organization  of  railway  company  under  valid  charter,  and  performance  of 
corporate  acts  under  it,  held  sufficient  to  establish  prima  fade  rifht  to  take 

Srivate  property  under  the  Eminent  Domain  Act.  Chicago  &  N.  W.  R. 
!o.  V.  Chicago  &  E.  R.  Co.  (111.).     168. 

Owner  or  occupier  of  lands  injuriously  affected  by  construction  of  railway 
held  entitled  to  compensation  if  injury  is  sufficient  to  lessen  value  of  the 
properly.    Ford  «.  Metropolitan,  etc.,  R.  Co.  (Ene.).    182. 

Payment  or  deposit  with  State  treasurer  of  compensation  does  not  bar  an  ap- 
peal, nor  does  the  landowner  by  receiving  the  payment  waive  his  right  of 
appeal.    Low  v.  Concord  R  Co.  (N.  H.).     199. 

Payment  or  tender  of  damages  required  before  land  can  be  taken  without 
owner's  consent.    Low  v.  Concord  R.  Co.  (N.  H.).    199. 

Petitioner  may  be  reauired  before  trial  to  exhibit  its  plan  and  profile  of  its 
proposed  railroaa  across  land,  and  to  file  such  plans  as  will  show  to  what 
use  petitioner  designs  devoting  the  land  it  seeks  to  condemn,  and  what  it 
proposes  to  put  upon  such  land,  as  tracks,  bridges,  abutments,  or  other- 
wise.   Chicago  &N,  W.  R  Co.  «.  Chicago  &  E.  R  Co.  (111.).    168. 

Petition  and  order  should  specifically  describe  quantity  of  ground  required 
for  the  purpose.    In  re  Shoenberger  (Pa.).     177. 

Petition  filed  in  vacation  may  be  tried  in  term  time.  Johnson  9.  Freeport  Ss 
M.  R.  Co.  (III.).    192. 

Petition  filed  in  vacation  htld  no  ground  for  a  motion  to  dismiss  or  for  a  chal- 
len^  to  the  array  of  jurors.  Johnson  v.  Freeport  &  M.  R.  Co.  (III.).    193. 

Plan  of  extension  of  roaid:  necessity  of  filing.  Murphy  v.  Kingiston  &  P. 
R  Co.  (Ont.).     179. 

Power  in  charter  to  locate,  etc.,  road  **from  the  city  of  Chicago,"  etc.,  au- 
thorizes company  to  locate  its  tracks  and  fix  its  Chicago  terminus  at  any 
point  in  the  city,  as  Chicago  simply  includes  every  part  of  Chicago. 
Chicago  &  N.  W.  R.  Co.  v,  Chicago  &  E.  R  Co.  (111.).    168. 

Primorfaete  right  to  condemn  property  cannot  be  questioned  in  a  collateral 

Sroceedine,  but  must  be  questioned  by  quo  toarranto.  Chicago  &  N.  W. 
[.  Co.  t;.  Chicago  &  E  R  Co.  (III.).    168. 

Proceedings  to  condemn  land  may  be  instituted  in  Superior  Court  of  Cook 
County,  Illinois.  Chicago  &  N.  W.  R  Oo.  «.  Chicago  &  E.  R  Go. 
(111.).    168. 

Property  devoted  to  a  particular  use.  Held  error  to  instruct  jury  that  com- 
pensation should  not  be  less  nor  more  than  its  fair  market  value,  and  to 
refuse  all  instructions  based  on  the  theory  that  it  has  no  market  value. 
Chicago  &  N.  W.  R  Ck>.  v,  Chicago  &  E.  ft.  Co.  (111.).    168. 

Property  necessarv  for  sidings,  wharves,  chutes,  etc.,  on  lateral  roads.  In  re 
Shoenbereer  {Pa.).     177. 

Property  not  devoted  to  any  particular  use.  Market  value  held  to  afford  the 
true  measure  of  conopensation  to  be  paid  for  it.  Chicago  &  N.  W.  R 
Co.  f>,  Chicago  &  E.  R.  Co.  (III.).     168. 
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Railway  cbarters  not  construed  bo  as  to  authorize  one  company  to  take  the 

Sroperty  of  another  already  devoted  to  a  public  use.  Chicago  &  N.  W. 
L  Co.  9.  Chicago  &  E.  R  Co.  (III).    158. 

Railway  property  used  for  other  than  railway  purposes  is  subject  to  condem- 
nation.   Chicago  &  N.  W.  R.  Co.  «.  Chicago  &  B.  R.  Co..  (HI.).    158. 

Remainder-man's  nght  to  money  paid.    176  n. 

Right  to  exclusive  use  of  land.    168  n. 

Special  value  beyond  general  market  value  of  lands  to  be  taken  may  be 
shown.    Johnson  «.  Freeport  &  M.  R  Co.  (HI.).    192. 

Sufficiency  of  petition  to  show  purposes  of  taking.    171  n. 

Taking  property  already  devoted  to  public  use.     171  n. 

That  certain  prices  had  been  offered  for  the  property  within  a  few  months 
of  the  time  of  the  trial  above  the  general  market  value  may  be  shown. 
Johnson  v.  Freeport  &  M.  R.  Co.  (ill.).     192. 

Use  of  right  of  way  held  not  adverse  to  railway  company.  Smith  «.  New 
York  &  N.  K  R.  Co.  (Mass.).    205. 

Waters.  Railway  company  has  no  right  to  take  water  from  a  mill-pond  so  as 
to  interfere  with  the  running  of  mills,  unless  it  has  acquired  such  a  right 
by  eminent  domain.    Pennsylvania  R.  Co.  «.  Miller  (ra.).    282. 

When  petitions  and  cross-petitions  in  condemnation  proceedings  are  demurra- 
ble.   Johnson  v,  Freeport  &  M.  R  Co.  (III.).    192. 

Writ  of  execution  will  not  be  issued  to  enforce  payment  of  either  damages  or 
costs  in  condemnation  proceedings.  Derby  f>,  Saginaw  Circuit  Judge 
(Mich.).    288. 

IQITITT. 

Bill  held  sufficient  to  enable  a  court  of  equity  to  administer  a  rail'vra^ 
property  and  marshal  the  debts.  Union  Trust  Co.  v,  Illinois  Midland  R 
Co.  (U.  S.  S.  C).    560. 

BiU  in,  not  dismissed  on  motion:  when.    Johnson  v.  Freeport  &  M-  R.  Co. 

ail.).    192. 

Contractors  permitted  to  enter  upon  and  waste  soil  adjacent  to  right  of  way 
without  objection.  Held,  that  a  court  of  equity  may  refuse  to  award  dam* 
ages  therefor.   Murtfeldt «.  New  York.  W.  8.  &  B.  R  Co.  (N.  Y.).    144. 

Facts  held  to  show  that  it  was  a  sufficient  hearing  to  have  given  the  bond- 
holders and  their  trustee,  after  they  were  made  parties  to  foreclosure  pro- 
ceedings, an  opportunity  to  be  heard  as  to  the  merits  of  the  first  order 
authorizing  the  issue  of  receivers'  certi^cates  and  the  application  of  the 
money  for  which  the  certificates  were  issued.  Union  Trust  Co.  v,  Illinois 
M.  R  Co.  (U.  8.  8.  C).    560. 

Is  the  forum  in  which  minority  stockholders  may  assert  their  rights.    18  n. 

Power  of,  to  appoint  a  receiver.  Seld,  not  dependent  upon  statute.  U.  S. 
Trust  Co.  V.  New  York,  W.  8.  &  B.  R  Co.  (N.  Y.).    601. 

Rulings  of  court  of,  upon  measure  of  damages  are  not  conclusive  in  subse- 
quent action  at  law.  Murtfeldt «.  New  York,  W.  8.  &  B.  R  Co.  (N.  Y.). 
144. 

Those  whose  property  has  been  misapplied  by  an  agent  or  fiduciary  may  fol- 
low it  into  any  form  fffo  which  it  has  been  converted,  and  impress  it  with 
a  trust  wherever  its  identity  can  be  traced;  or,  at  their  election,  they  may 
recover  the  value  of  the  property  in  any  form  into  which  it  has  been 
transmuted.    Ervin«.  Oregon  R  &  N.  Co.  (U.  S.  C.  C.  N.  Y.).    2. 

ISTOnEL. 

See  liACHBa. 

Person  cannot  be  held  to  say  that  work  which  he  has  voluntarily  agreed  to  do 
is  within  the  scope  of  his  employment.  Kirk  v.  Atlanta  &  0.  A.  L.  R 
Co.  (N.  C).    607. 
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Silence  of  offlceiB  of  company  while  landowner  retained  poesearion  of  land 
sought  to  be  appropriated  by  railway  company  for  right  of  way,  and 
erected  a  house  thereupon,  works  no  estoppel  against  the  company. 
Carolina R  Co.  «.  McCaskill  (N.C.).    88. 

To  deny  title  of  patentee  of  land.    116  n. 


EYIBSVCX. 

Action  for  overflow  of  land.  Evidence  of  settlement  of  similar  suit  inadmis- 
sible to  show  an  admission  of  liability.    279  n. 

Admission  of  circumstontial  evidence  to  show  that  lire  was  caused  by  loco- 
motive.   472  n. 

Agency,  ownership,  and  partnership  can  be  proved  by  general  reputation. 
Central  R.  &  B.  Co.  v.  Smith  (Ala.).    25. 

Bill  of  lading.  Circumstances  of  signing.  On  cross-examination,  witness 
may  be  asked  as  to  conversations  that  took  place  when  bill  of  Isding  was 
signed.    Black  «.  Wabash,  ete.,  R.  Co.  (111.).    888. 

Contraidictory.  Jury  to  judge  of  credibility  of  witnesses.  Lanning  f>.  Chicago, 
B.  &  C^.  R.  Co.  (Iowa).    498. 

Court's  decision  that  a  witness  has  the  requisite  qualiflcationa  for  an  expert 
not  reviewable.    Bemis  v.  Central  Y.  R.  Co.  (Vt.).    188. 

Declarations  of  engineer  as  to  how  accident  liappenea  made  within  five  min- 
utes thereafter  hdd  admissible  as  a  part  of  tne  re$  geita,  Durkee  v.  Cen- 
tral P.  R.  Co.  (Cal.).    360. 

Declarations  of  a  servant  or  agent  not  admissible  against  master  or  employer 
except  where  they  are  part  of  the  fw  gesta.  Durkee  v.  Central  P.  K.  Ga 
(Cal.).    860. 

Defective  condition  of  fences:  evidence  as  to.    806  n. 

Deposition  of  deceased  witness  taken  at  coroner's  inquest  hM  inadmissible. 
886  n. 

Direct  evidence  is  not  necessary  to  show  absence  of  contributory  negligence. 
834  71. 

Evidence  of  defences  founded  upon  award  of  engineer.  The  provisions  of 
the  specifications  and  the  usage  of  railway  companies  A^  admissible 
under  a  general  denial;  but  under  the  general  denial  defendant  cannot 
show  the  finding  of  the  engineer  against  plaintiffs  and  a  ratification 
thereof  by  plaintiffs,  since  this  would  be  in  the  nature  of  a  plea  of  confes- 
sion and  avoidance.    Galveston,  etc.,  R.  Co.  v,  Henry  (Tex.).    266. 

Expert  testimony  admissible  to  prove  that  the  hoisting-machine  was  of  saf- 
flcient  capacity  and  repair  for  the  use  intended.  Bemis  «.  Central  V. 
R  Co.  (Vt,).    138. 

Fire.  Plaintiff  may  show  that  engine  set  fire  in  several  other  places  on  the 
same  day,  on  point  of  defective  construction  or  improper  management 
Lanning  v,  Chicago,  B.  &  Q.  R  Co.  (Iowa).    498. 

Judgment  cannot  be  used  as  evidence  by  one  party  in  a  subsequent  suit  where 
an  opposite  decision  would  not  be  evidence  for  the  adversaiy  party. 
Centnd  R.  &  B.  Co.  «.  Smith  (Ala.).    26. 

Measurements  of  earth  and  dirt  in  cuts  and  filla;  extraneous  evidence  admis- 
sible to  show  proper  method  of  making.  Galveston,  ete.,  R.  Co.  «. 
Henry  (Tex.).    266. 

Notoriety  of  defect  in  an  appliance  by  which  an  injury  was  caused.  Evidence 
admissible  as  tending  to  establish  notice  to  master.  Crane  «.  Missouri  R. 
Co.  (Mo.).    440. 

Of  expert  witness  as  to  damages  by  overflowing  land.    279  n. 

Of  negligence  in  delayinff  transportation  of  hogs  held  suflldent  to  sostain 
finding  for  plaintiff.    Ball  v.  Wabssh.  etc,  R  Co.  (Mo.).    884. 

Of  wilfulness  cannot  be  introduced  under  allegations  of  gross  nagUgenoe  and 
recklessness.    Chicago  &  E.  I.  R  Co.  v.  Medgea  (IncLx    60£ 

Opinion  evidence  as  to  value  of  land.    197  n. 
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OplDion  of  a  non-expert  witness  as  to  snfBdency  of  openings  in  a  bridge. 
285  7». 

Opinion  of  witness  that  he  believed  at  one  time  that  the  claim  as  to  the  num- 
ber of  hogs  shipped  was  correct,  but  subsequently  changed  his  opinion, 
held  inadmissible.    Aiken  v.  Chicago,  B.  &  Q.  R.  Co.  (la.).    877. 

Opinion  of  witness  held  inadmissible  to  the  effect  that  it  was  not  prudent  to 
use  a  hoisting-machine  with  less  than  three  men  on  a  stone  of  two  tons 
weight.    Bemis  v.  Central  V.  R.  Co.  (Vt.).     188. 

Parole:  admissibility  of,  with  reference  to  the  written  contract.  Black  v,  Wa- 
bash, etc.,  R  Co.  (III).    888. 

Pedigree  of  animal  killed :  admissibility  of.    802  n. 

Pedigree  of  animal.  Inadmissibility  of  evidence  to  show  that  said  animal  was 
a  thorough- bred  and  therefore  of  great  value,  in  an  action  to  recover  dam- 
ages for  killing  it.    Wabash.  St.  L.  &  P.  R.  Co.  v,  Hamilton  (Mo.).    294. 

Persons  familiar  with  land  sought  to  be  condemned  who  have  opinions  of  its 
value,  though  not  shown  to  be  experts,  are  competent  witnesses  to  ex- 
press  those  opinions.    Johnson  v.  Free^rt  &  M.  K.  Co.  (111.).     192. 

Rate  of  speed;  arrangement  of  tracks;  meeting  of  trains  and  absence  of  fence. 
Weight  to  be  given  to  these  circumstances  in  action  by  trespasser  against 
railroad  company.    Nolan  v.  New  York  &  N.  H.  R.  Co.  (N.  Y.).    $42. 

Refusal  to  admit  is  cured  by  subsequent  admission.  Eendrick  v.  Towle 
(Mich.).    478. 

Specifications:  delivery  of,  to  contractors,  although  they  were  not  attached  to 
contract,  held  sufficiently  proved.  Galveston,  etc.,  R  Co.  v.  Henry 
(Tex.).    265. 

8uit  for  damages  for  removing  a  railroad  depot  from  the  location  in  which  it 
has  been  for  years.  Held,  that  evidence  of  damage  by  loss  of  custom,  re- 
duction in  rents,  damage  to  property  for  hotel  purposes,  is  admissible  to 
Srove  depreciation  in  value  of  the  property.  Houston  &  T.  C.  R.  Co.  v. 
[olloy  (Tex.).    244. 

To  show  suffering  from  pain.    142  n. 

Value  of  standing  timber  on  a  farm,  part  of  which  was  taken  for  railway  pur- 
poses. Heldf  that  evidence  of  an  increase  of  value  owing  to  the  fact  that 
the  railway  created  a  market  for  the  timber  is  inadmissible.  Adams  «. 
Lamoille  V.  R.  Co.  (Vt.).    172. 

Variance  between  declaration  and  evidence  in  an  action  for  an  injury  to  child. 
856  n. 

Waters.  Railway  company  may,  on  its  own  line  and  for  its  own  benefit,  law- 
fully cut  a  new  channel  for  a  stream  of  water,  and  turn  such  stream  into 
sucn  new  channel,  if  thereby  no  damage  is  caused  to  another.  But  the 
company  will  be  liable  for  damages  done  to  another  by  such  an  act. 
Valley.  K  Co.  v.  Pranz  (Ohio).    275. 

When  evidence  is  introduced  that  fire  started  outside  of  right  of  way, 
plaintiff  may  show  the  contrary  in  rebuttal.  Lanning  e  CSiicago,  B.  A 
Q.  R  Co.  (Iowa).    498. 

Where  credibility  is  equal,  superior  opportunity  and  intelligence  are  entitled 
to  the  greater  weight    Johnson  v.Treeport  &  M.  R  Co.  (111.).    192. 

xziovnoH. 

Writ  of  execution  will  not  be  issued  to  enforce  payment  of  either  damages  or 
costs  in  condemnatioii  proceedings.  Derby  e.  Saginaw  Circuit  Judge 
(Mich.).    288. 

Bee  PlAADIKGB. 


Cattle-gaaitls  st  privite  fttrm-crossings.   Whether  required  or  not  in  lOssoori. 
804  n. 
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Duty  of  company  to  fence,  and  authorities  relating  thereto.  804  n. 

Duty  of  North  Missouri  R  Ck).  to  fence  its  road.    Roberts  v,  Wabash,  etc., 

R  Co.  (Mo.).    298. 
Missouri  hoe  law  does  not  relieve  railroad  companies  from  obligation  to 

fence.    805  n. 
Need  not  be  built  against  trespassers.  Nolan  «.  N.  T.  &  N.  H.  R.  Co.  (Conn.). 

842. 
Neglect  to  repair.    Seasonable  diligence.   Agreement  that  judgment  shall  not 

bar  another  action.    808  n. 
Public  stations  and  depot  grounds  not  within  niinois  statutes  requinng  rail- 
way companies  to  fence.    808  n. 
Railroaa  track  was  not  fenced,  and  child  strayed  across  the  track  to  land 

adjoining  it,  where  he  fell  into  a  ditch  of  water,  receiving  injury.    Udd, 

railroad  company  not  liable.    543  n.\ 


Accumulation  of  combustible  matter  around  a  saw-mill  hdd  not  to  amount  to 
contributory  neeligenoe.    Eendrick  «.  Towle  (Mich.).    478. 

Action  against  negligent  railroad  company  for  injuir  by  fire.  EM,  that 
Minnesota  statute  does  not  change  the  character  of  the  issues,  which  are 
as  to  the  negligence  of  the  company  and  the  defects  in  its  machinery  and 
appliances.    Mahoney  v.  St.  Paul,  M.  &  M.  R  Co.  (Minn.).    470. 

Admission  of  circumstantial  evidence  to  show  that  fire  was  <»u8ed  by 
locomotive.    472  n. 

Bailee  of  cotton:  negligence  of,  imputable  to  bailor.    478  n, 
.  Combustible  material :  failure  to  destroy     Whether  negligence  or  not  hdd  a 
Question  for  jury.    Jones  v,  Michigan  C.  R  Co.  (Mich.).    482. 

jLeft  on  or  near  track  by  railroad  company.    Whether  negligence  or  not 

is  question  for  jury.    Givens  «,  Wisconsin  V.  R  Co.  (Wis.).    479. 

On  riffht  of  way.    Failure  to  remove:  liability  of  company  for.    486  n. 

Defective  locomotive:  constant  use  of,  is  negligence.    478  n. 

Duty  of  company  as  to  precautions  against.    478  n. 

Evidence  to  show  that  locomotive  set  fire  to  other  places  in  the  same  day 
Lanning  v.  Chicago,  B.  &  Q.  R.  Co.  (low^).    498. 

Facts  considered  as  to  whether  fire  was  due  to  sparks  coming  from  a 
locomotive  or  to  cinders  dropped  by  it  and  blown  by  the  wind,  or  to 
sparks  from  a  steam  saw-mul  close  by,  and  hM,  that  there  was  no 
evidence  of  negligence  to  go  to  the  jury,  and  that  the  case  was  properly 
withdrawn  from  them,  and  new  trial  ordered  to  ascertain  origin  of  fire. 
McGibbon  «.  Northern  &  N.  W.  R  Co.  (Ont).    486. 

F&cts  held  sufficient  to  justify  jury  in  finding  that  it  was  set  by  defendant's 
locomotive.    Givens  «.  Wisconsin  V.  R  Co.  (Wis.)    479. 

Fact  that  fire  was  discovered  Portly  after  passage  of  train  as  evidence  of 
negligence.    498  n. 

Injury  by  fall  of  sparks  in  a  person's  eye  will  not  sustain  an  action  unless  it 
is  shown  that  the  spark-arresting  appliances  used  by  the  railroad  company 
were  not  the  best  known,  that  they  were  unskilfully  made,  or  were  out  of 
repair.    Manhattan  R.  Co.  v.  Searles  (N.  Y.).    858. 

Insurance:  payment  of,  is  no  bar  to  action  to  recover  damages  for  buUdings 
burned.     478  n. 

Lessor  railway  company  hsld  liable  for  negligent  railway  fire  started  by  its 
lessee.    Balsley  v.  St.  Louis,  A.  &  T.  H.  R  Co  (111.).    497. 

Logging  locomotive  which  threw  sparks.  Dutv  of  owner  as  to  guarding 
against  fires.    Eendrick  v.  Towle  (Mich.).    478. 

Lumber  placed  in  right  of  way  of  company  at  a  point  where  lumber  intended 
for  shipment  is  usually  placed.  Whether  contributory  negligence  or  not 
is  to  be  decided  by  the  jury.  Givens  v  Wisconsin,  V.  ft.  Co.  (Wis.).    479. 

Non-suit  held  improperly  granted  under  facts  showing  possibility  that  fire 
was  caused  by  negligence  of  railroad  company.    498  n 
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Owner  of  logging  locomotiye  knew  it  threw  sparks  and  had  set  seyeral  fires 
along  the  road,  but  told  plaintiff  that  he  l^ad  a  man  to  protect  property 
from  the  sparks.  EM,  that  defendant  was  chargeable  with  additional 
care  and  more  than  ordinary  diligence  to  prevent  fire.  Eendrick  v. 
Towle  (Mich,).    478. 

Patting  on  steam  when  engine  near  plaintiff's  premises  not  per  Be  negli- 
gence.   McGibbon  v,  l4orthern  &  N.  W.  R  Co  (Ont.).    486. 

Remoteness  of  cause  in  action  for  injury  by  negligent  fire.    472  n. 

Right  of  way  must  be  kept  reasonably  clear  of  dangerous  combustible  matter. 
Jones  9.  Michigan  C.  R.  Co.  (Mich.).    482. 

Sparks  from  locomotive.  What  jury  must  find.  Circumstantial  evidence 
sufficient.  Negligence  and  contributory  negligence.  Measure  of  damages. 
472  w. 

When  it  appears  by  plaintiff's  testimony  that  the  fire  originated  from  either 
of  the  causes  mentioned  in  the  statute,  the  burden  is  cast  upon  the 
company  to  show  itself  free  from  negligence.  Jones  «.  Michigan  0.  R. 
Co.  (Mich.).    482. 

flXTinEUSB. 

Depot  placed  upon  land  by  conflent  of  owner  is  not  a  fixture,  and  may  be  re- 
moved by  railroad  company.    251  n, 

VOBFEITUBS. 

Of  franchises .  cannot  be  taken  advantage  of  coUateraUy,  but  only  by  State  in 
a  direct  proceeding.  New  York  &  N.  E.  R  Co.  «.  New  York,  N.  H.  & 
H.  R  Co.  (Conn.).    216. 

TSAVOHISEB. 

Corporation  can  only  exercise  powers  which  are  expresshr  granted— implied 

powers  necessary  to  carry  expressed  powers  into  effect,  and  incidental 

powers  pertaining  to  the  purposes  of  their  creation.    Central  R  &  B.  Co. 

f>.  Smith  (Ala.).    25. 
Of  street  railway  companv  in  streets  is  not  exclusive.    265  n. 
Steamboat.    Central  R.  &  B.  Co.  held  to  have  no  power  to  own  and  operate 

one  in  association  with  a  natural  person.    Central  R.  &  B.  Co.  f>.  Smith 

(Ala.).    25. 
Transfer  of  franchise  of  a  street  railway  company  for  the  purpose  of  enabling 

the  grantee  to  operate  the  road  for  private  purposes  is  invalids    Osborne 

«.  Fanning  (N.  Y.).    252. 

TBAUB. 

Bankruptcy  proceedings  cannot  be  impeached  collaterally  on  the  ground  of 
fraud  oy  a  stockholder  who  was  a  party  to  them.  Graham  «.  Boston, 
H.  &  E.  R  Co.  (U.  8.).    68. 

Decrees  in  f  oreclosurcaof  a  mortgage  and  in  bankruptcv  against  a  corporation, 
and  a  shareholder's  right  to  unpeach  such  decrees  for  fraud  in  a  collateral 
proceeding.    78  n. 

Evidence  of,  and  rights  of  jury  in  considering.  Baltimore  &  O.  R  Co.  «. 
Brydon  (Md.).    287. 

Fraudulent  selling  out  of  company  and  its  property  by  majority  of  share- 
holders. Equity  will  afford  relief  to  minority.  Ervin  v,  Oregon  R  &  N. 
Co.  (U.  S.  C.  C.  N,  Y.).    2. 

In  inducing  signing  of  bill  of  ladinff  may  be  shown  by  sliipper  to  avoid  the 
same.    Black  v.  Wabash,  etc.,  K.  Co.  (111.).    888. 

Of  majority  of  stockholders.    Rights  of  minority.    15  n. 

25  A.  &  E.  R  Cas.— 48 
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Debt  contracted  in  Iowa.    Futy  redding  there  and  a  creditor  of  the  debtor 

not  subject  to  garnishment  in  that  State.  HM,  that  exemption  will  con- 
tinue in  another  State  in  case  an  action  is  brought  on  the  claim.  Wright 
e.  Chicago,  B.  &  Q.  R  Co.  (Neb.).    426. 

Foreign  corporation  havine  no  property  of  the  debtor  in  this  State,  now  owing 
money  to  him  payable  therein,  is  not  eublect  to  garnishment  in  ftiis 
State.    Wright  e.  Chicago,  B.  &  Q.  R  Co.  (Neb.).    426. 

Interstate.  Exemption  of  debtor  from  garnishment  process  considered.  Mis- 
souri P.  R  Co.  e.  Maltby  (NebA    421. 

Sixty  days'  wages  exempt  from.  Wright  e.  Chicago,  B.  &  Q.  R  Co.  (Neb.). 
426. 


EI0HWAT. 

Building  upon:  inlnred  l^  car  which  ran  off  the  track.    Liabili^  of  railway 

company     143  n. 
Pavement  of  streets:  liability  of  street  railway  company  for.    265 n. 
Private  railroad  constructed  in  public  street  may  be  enjoined.    256  n. 
Right  to  access  to  sewer  built  on  land  of  railroad.    286  n. 
Street  railway  company  bound  to  pave  all  of  the  streets  on  wliich  its  tracks 

are  laid.    Frankford,  etc.,  R  Co.  v.  Philadelpliia  (Pa.).    262. 

HOMESTEAD. 

Abandonment  of.    Effect     115  n. 

Claimant  cannot  acquire  title  after  location  of  railroad.    115  n. 

Claimant  must  file  claim.    115  n. 

Compromise  between  railroad  company  and  homestead  claimant  regarded 
with  favor.     115  n. 

Railroad  company  estopped  to  deny  title  of  patentee  of  land.    115  n. 

When  title  under  homestead  laws  is  superior  to  that  acquired  by  railroad  com- 
pany under  congressional  land  gnuit    115  n. 


nrSICTMEKT 


rSICTKEET. 

Of  ticket-agent  for  failure  to  keep  office  open.    148  fk 


nrjuircTiov. 

Decree  by  appellate  court  of  IllinoiB  reversing  a  decree  below,  dismissmg  a& 
instruction  bill  for  want  of  equity,  holding  plaintiff  entitled  to  an  injunc- 
tion, and  remanding  for  further  proceedings  not  inconsistent  therewith,  is 
appealable,  since  it  leaves  the  trial  court  no  course  except  to  decree  a  per- 
petual injunction.  Englewood  Connecting  R  Ck).  e.  Chicago  &  £.  I.  R 
Co.  (111.).    227. 

Failure  to  require  an  indemnity  bond  to  accompany  it  does  not  invalidate. 
Young  t?.  Rollins  (N.  C).    646. 

Failure  to  require  an  indemnitv  bond  to  accompany  it  does  not  Justify  disobe> 
dience  to  the  mandate.    Younff  e.  Rollins  (N.  C).    646. 

License  to  enter  property  revoked.  HM,  that  remedy  of  company  by  con- 
demnation, with  the  right  to  restrain  the  landowner  pending  proceedings 
if  necessary,  is  suflScient  to  protect  the  company.  Baltimore  &  H.  R  Ca 
V.  Algire  (Md.).    147. 

Lies  not  to  restrain  railway  company  from  maintaining  cattle-yards  near  res- 
idence whose  occupants  are  annoyed  by  the  noise,  smoke,  and  smells  of 
the  caUIe-yards.    London,  B.  &  8.  C.  K.  Co.  e.  Truman  (Eng )     116. 

Lies  to  control  official  action  of  land  officer.    118  n. 

Party  aggrieved  by,  must  move  to  dissolve.    Young  e.  Rollins  (N.  C ).    646^ 
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Private  railroad  constructed  in  public  street  may  be  enjoined.    256  n. 

Unconditionid  license  on  faith  of  which  company  had  acted  held  not  to  have 
been  proved  so  as  to  entitle  company  to  an  injunction  against  a  revoca- 
tion of  the  same.    Baltimore  &  H.  R.  Co.  v.  Algire  (Md.).    147. 

When  it  will  not  issue  to  restrain  register  and  receiver  of  land  office.    118  n. 

IH8TBUCTI0H8. 

An  action  for  damages  from  overflow  of  land.    279  n. 

Must  have  been  signed  by  appellant  who  objects  to  their  refusal.    Chicago  A 

E.  I.  R.  Co.  V.  Hedges  (Ind.).    550. 
Need  not  be  given  to  jury  in  language  asked  if  the  court  gives  the  charge  in 

substance.    Eendrick  «.  Towle  (Mich.).    478. 

XABUttAKCE. 

Payment  of,  no  bar  to  action  to  recover  damages  for  burning  of  buildings. 
478  n. 


IHTEBE8T. 

Including  interest  on  damages  awarded  held  not  a  material  objection  when 

the  verdict  does  not  appear  to  be  excessive.    Eendrick  «.  Towle  (Mich.). 

473. 
Railroad  corporation  held  entitled  to  interest  on  the  sum  abated  from  a  tax 

assessed  against  it,  payment  of  which  is  made  under  protest.    Boston  & 

M.  R.  Co.  «.  State  (N.  H.).    588. 
Suit  to  recover  interest  on  bonds.    Eeld,  that  amount  of  interest  determines 

jurisdiction  without  regard  to  face  value  of  the  bonds.    Bruce  v.  Man- 

ciiester  &  K.  R.  Co.  (U.  B.).    76. 
When  allowable  on  damages.    478  n. 

INTOXICATED  PEB80H. 

Action  to  recover  damages  for  killing  a  drunken  man  by  a  street  car,  when 
contributory  negligence  is  no  defence.    868  n. 

JUDOICSHT. 

Cannot  be  used  as  evidence  by  one  party  in  a  subsequent  suit  where  an  op- 
posite decision  would  not  be  evidence  for  the  aaversaiy  party.  Central 
K.  &  B.  Co.  1^.  Smith  (Ala.).     25. 

Record  of,  in  a  suit  against  defendant  and  another  upon  an  instrument  *which 
did  not  purport  to  be  signed  in  the  partnership  name,  held  inadmissible 
as  an  admission  of  partnership,  although  the  defendants  did  not  contest 
the  question  of  partnership.    Central  R.  &  B.  Co.  «.  Smith  (Ala.).    25. 

JUBIBDIOTIOV. 

County  courts  are  without  lurisdiction  in  condemnation  proceedings  where 
the  amount  of  the  award  is  in  excess  of  $2000.  Denver  &  R.  G.  K  Co.  v, 
Otis  (Col.).    282. 

Suit  to  recover  interest  on  bonds.  Held,  that  amount  of  interest  determines 
jurisdiction  without  regard  to  face  value  of  the  bonds.  Bruce  v.  Man- 
chester &  E.  R.  Co.  (IT.  S.).    76. 

Matter  in  dispute  on  which  jurisdiction  of  U.  S.  Supreme  Court  depends  is 
matter  directly  in  dispute  in  the  particular  cause  in  which  the  judgment 
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or  decree  sought  to  be  reviewed  was  rendered,  not  including  its  oollateral 
effect  in  a  subsequent  suit  between  the  same  or  other  paraes.  ^ruoe  v, 
Manchester  &  Eeene  R  Go.  (U.  8.).    76. 


JUSTICE  01  THE  PEACE. 

Jurisdiction  of,  in  action  for  damages  caused  by  overflow  of  waters.    265  n. 
Jurisdiction  of.    Actions  for  killing  stock.    804  n. 


XACHE8. 

As  a  defence  to  a  proceeding  by  stockholder  against  a  corporation.    72  n. 

BUI  filed  fourteen  years  after  making  of  mortgage,  ten  years  after  commence- 
ment of  bankruptcy  proceedings,  nine  years  after  decree  of  foreclosure, 
and  seven  years  after  it  became  absolute  and  road  was  conveyed  to  a^ 
new  corporation,  ?iM  properly  dismissed.    Graham  v.  Boston,  H.  &  £. 
B.  Co.  (tJ.  8.).    68. 

Objection  that  there  was  no  authority  to  buy  a  railroad  held  not  available 
because  of  the  non-action  of  the  boncUiolders  and  their  trustee  in 
allowing  the  court  and  the  receivers  to  go  on  contracting  debts  in  respect 
to  the  line  operated  as  a  unit  under  circumstances  where  no  separation 
can  be  made  as  to  the  matters  questioned,  and  where  important  rights 
have  accrued  on  the  faith  of  the  unity  of  the  interests.  Union  Trust  Co. 
«.  Illinois  M.  B.  Co.  (U.  8.  8.  C).    560. 

LAEB. 

Attaching  condition  precedent  to  grant  after  granting  the  land.    871  n. 

Condition  as  to  holding  land.  Alteration  by  subsequent  oral  agreement   149  n. 

Contract  to  convey  46,000  acres  specifically.  Damages  for  breach  thereof  not 
recoverable  for  refusal  to  convey  a  portion  considerably  less  than  46,000 
acres.    Dubuque  8.  B.  Co.  v.  Cedar  Bapids  &  M.  B.  Co.  (la.).    91. 

Cost  of  survey,  selection,  and  conveyance:  payment  of,  may  be  required  from 
railroad  company.  Northern  P.  B.  Co.  t>.  Traill  County  (U.  8.  8.  C).   864. 

Exemption  of  railroad  lands  from  taxation.    When  term  begins.    584  n. 

Grant  of,  with  reservation  of  gravel,  construed.     149  n. 

Judicial  control  of  ofiicial  action  of  land  ofiicers.    118  n. 
!    Northern  Pacific  lands  exempt  from  State  or  Territorial  taxation  until  pay- 
ment of  the  costs  of  their  survey,  selection,  and  conveyance  has  been- 
made.    Northern  P.  B.  Co.  t>.  Traill  County  (U.  8.  S.  C).    864. 

Northern  Pacific  Bailroad  Company  has  no  equitable  interest  in  lands  granted 
to  it  bjT  reason  of  completing  its  road  and  thus  earning  the  granted  lands 
while  If  is  subject  to  State  {or  Territorial  taxation,  before  payment  for 
their  survey,  etc. ,  has  been  made  to  the  United  States.  Northern  P.  R 
Co.  V.  Traill  County  (U.  8.  8.  C).    864. 

Officers  of  land  office  restrainable  b^  injunction,  when.    118  n. 

Possession  of.  Becovery.  Complaint.  Judgment  for  damages  for  trespass 
sustained.    114  n.  * 

:  Bailway  company's  undertaking  held  to  be  to  convey  lands  mentioned  only  ui 
case  they  should  be  drawn  xrom  the  State.  Dubuque  8.  R  Co.  «.  Cedar 
{tapids  &  M.  B.  Co.  (la.).    91. 

lAEB  eEAHT. 

Compromise  between  railroad  company  and  homestead  claimant  regarded 

with  favor.     116  n. 
Grant  of  way  across  stream  includes  right  to  build  bridge.    114  n. 
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Held  not  to  be  a  new  grant,  but  an  extension  of  an  old  grant.    115  n. 

Homesteader  claimant  cannot  acquire  title  after  location  of  railroad.    115  n. 

Intersecting.  8t.  Paul,  M.  &  M.  R.  Co.'s  grant  TiM  prior  to  Northern  P.  R 
Go.'s  grant  of  lands  at  intersection  of  the  two  roads  at  Gljndon.  North- 
ern P.  R.  Co.  V.  St.  Paul.  M.  &  M.  R  Co.  (U.  8.  C.  C.  Minn.).    99. 

Land  outside  of  State  to  which  it  is  granted.    114  n. 

Minnesota  &  P.  R  Co.  landerant  has  been  surrendered.  Northern  P.  R 
Co.  «.  St.  Paul,  M.  &  M.  R  Co.  (U.  8.  C.  C.  Minn.).    99. 

Railroad  company  estopped  to  deny  title  of  patentee.    115  n. 

Repeal  statute  construed.    114  n. 

When  title  under  homestead  laws  is  superior  to  that  acquired  by  railroad  com- 
pany under  congressional  land  grant.    115  n. 

When  vested.    114  n. 

With  privilege  of  borrowing  or  wasting  earth.    147  n. 


IXA8E. 

Act  of  legislature  confirming,  Tield  not  to  exempt  lessor  from  liability  for  torta 
of  lessee.    Balsley  «.  St.  Louis,  A.  &  T.  H.  R  Co.  (HI.).    497. 

Landlord  not  a  necessary  party  in  suit  by  tenant  for  destruction  of  growing 
crops.    302  n. 

Lessee  of  railway  track  not  a  necessary  party  in  proceedings  to  condemn 
crossing  over  the  track.  Englewood  Connecting  R.  Co.  v.  Chicago  &  E. 
L  R  Co.  (111.).    227. 

Lessor  and  lessee  as  parties  to  condemnation  proceedings.    282  n. 

Lessor  of  a  railroad  is  liable  for  the  torts  of  the  lessee.  Balsley  v.  St.  Louis, 
A.  &  T.  H.  R  Co.  (111.).    497. 

Liability  of  company  owning  track  for  injuries  happening  during  its  use  by 
another  company.    456  n. 

Liability  of  lessor  for  torts  of  lessee  of  railroad.     501  n. 

Liability  of  railroad  company  for  negligence  In  leasing  ground  to  be  used  for 
an  elevator.     Negligence  of  lessees.     143  n. 

Parent  company  is  not  liable  for  the  negligence  of  an  auxiliary  company. 
812  n. 

Transfer  of  liability  from  lessor  to  lessee.    501  n. 

When  defendant  road  allowed  another  road  to  use  its  track  for  a  short  distance 
in  getting  to  a  station,  and  some  cars  on  the  road  became  detached  from 
the  train  and  ran  on  the  defendant's  road,  in  consequence  of  which  an 
accident  occurred  and  plaintiff's  intestate  was  killed,  it  was  hM,  that  the 
defendant  was  not  negli&rent  and  the  action  would  not  lie.  Sellers  «. 
Richmond  &  D.  R  Co.  (N.  C).    451. 

Same.  But  this  principle  does  not  extend  to  cases  where  the  cars  of  the 
otlier  company  are  not  rightfully  on  the  defendant's  road.  Sellers  o. 
Ricbmond  &  D.  R  Co.  (N.  C).     451. 

Where  one  railroad  company  allows  another  to  use  its  track  by  running  its 
own  trains  over  the  consenting  company's  road,  and  thus  exercising  the 
franchises  of  the  latter,  such  consenting  company  is  liable  for  the  negli- 
gence of  a  servant  of  the  other  company  as  much  as  it  would  be  for  the 
negligence  of  its  own  servant.  Sellers  v.  Richmond  &  D.  R  Co.  (N.  C.) 
451. 


XICSHSE. 

Unconditional  license,  on  faith  of  which  company  had  acted,  held  not  to  have 
been  proved  so  aa  to  entitle  conopany  to  an  injunction  against  a  revocar 
tion  of  the  same.    Baltimore  &  H.  K.  Co.  v.  Algire  (Md.).    147. 
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Equitable  lien  for  supplies  furnished.  Payment  out  of  eaminffs  of  road.  29ft  n» 

For  compensation  for  land  taken  for  railway  purposes  hM  enforceable  in 
equity.    Adams  v.  Lamoille  V.  R.  Co.  (Yt.).    172. 

Laborer's  lien  a  creature  of  statute.  Agreement  concerning.  Equitable  assign- 
ment.   278  n. 

Landowner's  claim  to  compensation  Tield  not  to  be  money  secured  by  lien  or 
otherwise  charged  on  land  within  section  28  of  the  Revised  Statutes  of 
Ontario,  c.  108.  and  that  he  had  not  a  vendor's  lien,  because  the  relation 
of  vendor  and  purchaser  never  arose  between  him  and  the  company. 
Ross  V,  Grand  Trunk  R.  Co.  (Ont.).    209. 

Minority  stockholders  of  old  corporation  hM  to  have  lien  on  property  of  old 
corporation  now  in  hands  of  the  new  corporation  prior  to  the  lien  of  its 
stockholders,  but  not  prior  to  the  lien  of  its  mortgage  bondholders.  Ervin 
V.  Oregon  R.  &  N.  Co.  (U.  S.  C.  C.  N.  Y.).    2. 

On  land  for  damages  assessed.    176  n. 

Texas  railroad  mechanics'  acL  Privity.  Lien  in  favor  of  laborers  under 
sub-contractor:  assignability  of.    278  n, 

LIMITATIOV. 

Four  years'  statute  of  limitations  held  not  to  bar  a  recoveiy  for  damages  for  a 
continuous  injury  by  water.    Valley  R  Co.  v.  Frans  (Ohio).    2to. 

Of  action  for  an  injury  by  a  railroad  to  a  county  bridge.    285  n. 

Of  action  for  compensation  for  land  taken  for  right  of  way.  Two  years  hM  & 
bar.     Carolina  R.  Co.  v.  McCaskill  (N.  C).    88. 

Statute  conveying  right  of  way  to  railroad  company  after  two  years'  unopposed 
possession  held  constitutional    Carolina  R.  Co.  9.  McCaskill  (N.  C.).    88. 

MAILS. 

Compensation  for  carrying:  finding  as  to.    Union  P.  R.  Co.  v,  U.  B.  (TJ.  S. 

S.  C).    896. 
Compensation  of  railway  company  for  canying  mails.    Union  P.  R.  Co.  o. 

U.  S.  (U.  S.  S.  C).    896.    See  also  402  n. 

MAHDAMUB. 

To  compel  a  rreet  railway  company  to  construct  and  operate  an  extension  of 
iu  line  considered.    J?eople  v.  Chicago  W.  D.  R  Co.  (111.).    25a 

To  compel  railway  company  to  relay  a  portion  of  its  track.  Sufficiency  of 
return.     261  n. 

MASTER  AND  8EBYAHT. 

$15,000  not  an  excessive  verdict  for  injury  to  a  servant.  Gulf,  0.  ft  S.  F. 
R.  Co.  V.  Dorsey  (Tex.).    446. 

Boxing  dangerous  machinery:  duty  of  company  as  to.    445  n. 

Brakeman  employed  to  give  a  danger-signal  who  goes  to  sleep  on  the  road- 
way and  is  injured  by  the  train  he  is  sent  to  signal  cannot  sue  the 
company  for  damages.  East  Tennessee,  etc.,  R.  Co.  o.  Rush  (Tenn.). 
502. 

Brakes  and  other  safeguards.  Duty  of  conductor  to  see  that  the^  are  in 
proper  condition  t)efore  starting  the  train.  Alexander  v.  Louisville  &  N. 
R  Co.  (Kv.).    458. 

Co-servants,  although  of  different  grade,  are,  when  employed  in  a  common 
service,  fellow-servants  within  the  rule  that  a  servant  undertakes  to  run 
the  risk  of  injuries  from  the  negligence  of  his  co-servants.  East  Ten- 
\  nessee,  etc.,  R.  Co.  v.  Rush  (Tenn.).    502. 
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Criterion  of  fellow-service.    Note  bv  George  W.  Easley.    518. 

Defective  brake.  Neglect  of  conductor  to  examine  before  starting  train. 
Seld,  that  if  such  conductor  is  injured  by  reason  of  such  detective  braxe, 
he  cannot  recover  of  the  company,  although  it  was  the  duty  of  the  car- 
inspector  to  have  examined  the  brake  and  he  failed  to  do  so.  Alexander 
V.  Louisville  &  N.  R.  Co.  (Ky.)     458. 

Defective  ladder.    Injury  to  bnJkeman.    Evidence  of  inspector.    445  n. 

Employee  of  company  who  contributes  to  his  own  injury  cannot  sue  the 
company  therefor.  East  Tennessee,  etc.,  R.  Co.  v.  Rush  (Tenn.).  602. 
'  Engineer  on  moving  passenger-train  and  brakeman  on  freight-train  of  same 
company,  etc.,  held  co-servants  so  far  as  the  display  of  daneer-signals 
to  the  passenger-train  is  concerned.  East  Tennessee,  etc.,  R.  Co.  o. 
Rush  (Tenn.).    502. 

Pellow-servants  defined.    Kirk  ©.  Atlanta  &  C.  A..L.  R  Co.  (N.  C).    507. 

Foreman  and  subordinates  under  him  held  to  be  co-servants.!  iKirk  v.  Atlanta 
&  C.  A.-L.  R.  Co.  (N.  C).    507. 

InjuTT  by  co-servant:  master  not  liable  for.  Eirk  v,  Atlanta  &  C.  A.-L.  R. 
Co.  (N.  C).    507. 

Knowledge  of  defect  in  car:  absence  of,  need  not  be  averred  by  servant  who 
is  injured  thereby.    Crane  v.  Missouri  R.  Co.  (Mo.).    440. 

Knowleage  of  party  injured  that  his  fellow-servants  are  incompetent  and 
negligent.    420  n. 

Master  is  not  liable  for  the  criminal  acts  of  his  servant  not  authorized  or 
sanctioned  by  him,  nor  for  his  acts  of  wilful  or  malicious  trespass. 
Jackson  «.  St.  Louis,  I.  M.  &  S.  R.  Co.  (Mo.).    827. 

Negligence  of  fireman.    420  n. 

Parent  company  is  not  liable  for  the  negligence  of  an  auxiliary  company. 
812  n. 

Person  cannot  be  held  to  say  that  work  which  he  has  voluntarily  agreed  to  do 
is  within  the  scope  of  his  employment.  Kirk  o.  Atlanta  &  C.  A.-L.  R. 
Co.  (N.  C).    507. 

Road-master  held  not  a  co-servant  with  laborer  engaged  under  him  in  remov- 
ing  a  wrecked  car;  and  company  is  liable  for  his  negligence  by  which 
such  laborer  was,  while  so  employed,  injured.  Hoke  v,  St.  Louis,  Keo- 
kuk &  N.  W.  R.  Co.  (Mo.).    468. 

Safe  machinery:  duty  of  master  to  furnish.  Warner  v.  Western  N.  C.  R.  Co. 
(N.  C).    482. 

Selection  of  incompetent  servant :  duty  of  employee  to  investigate.  U.  8. 
Rolling  Stock  Co.  t>.  Wilder  (111.).    414. 

SufiSciency  of  complaint  for  injury  caused  by  defective  machine  furnished  by 
employer  considered.    Warner©.  Western  N.  C.  R.  Co.  (N.  C.)     482. 

Three  railroad  companies  had  a  joint  arrangement  for  operating  their  trains 
in  a  union  yard.  The  employee  of  one  company  was  injured  on  the  cars 
and  track  of  another  through  defects  in  such  other  company's  cars  and 
track.  Beld,  that  he  could  sue  either  or  both.  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Dorsey  (Tex.).    446. 

Unskilful  conductor  hired  by  company.  Held,  that  company  is  liable  to  a 
passenger  or  subsequent  employee  injured  by  the  unskilfuluess  of  the 
conductor.    Alexander  tJ.  Louisville  &  N.R.  Co.  (Ky.).    458. 

Unskilful  employee  who  accepts  position  and  is  injured  in  consequence  of 
his  unskilfuluess  cannot  recover.  Alexander  v.  Louisville  &  N.  R  Co. 
(Ky.).    458. 

When  a  railroad  company  operating  a  long  line  of  road  in  the  State  projects, 
constructs,  controls,  and  manages  another  road  for  the  purpose  of  a  local 
line,  it  will  be  liable  for  the  negligence  of  the  men  operating  the  same. 
Atchison,  T.  &  S.  F.  R  Co.  v.  Davis  (Kan.).    805. 

Who  are  fellow-servants.    470  n. 

Tard-master  and  car-repairer  Tield  co-servants.  Kirk  o.  Atlanta  &  C.  A.-L. 
RCo.  (N.  C).    507. 
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Action  for  damages  for  injuriea  to  child  while  plajing  on  turn-table.  Duty 
of  defendant.    Custom  of  other  roads.    854  n. 

Action  for  death  of  father  cannot  be  maintained  by  adult  child  under  Georgia 
code.    887  n. 

Action  to  recover  damages  for  death  of  ciiildren  climbing  on  moving  cars. 
821  n. 

Child  under  two  years  of  age  heid  incapable  of  contributory  negligence.  543  n. 

Child  wandered  to  station,  entered  railway  train,  was  carried  to  another  sta- 
tion, discovered  by  conductor  and  put  off  without  any  attendant,  and 
killed  while  walkmg  back  on  track  to  his  home  by  an  engine  whoee 
driver  could  easily  have  stopped,  as  he  was  moving  slowly  up  grade. 
Held,  that  although  company  was  not  in  fault  in  allowing  child  to  enter 
train,  yet  the  conductor  should  have  taken  care  of  it,  consideriD^  that  it 
was  but  seven  years  of  age,  and  that  the  other  circumstances  entenng  into 
the  accident  made  the  company  liable.  Indianapolis,  P.  &  C.  R.  Co.  v. 
Pitzer  (Ind.).     818. 

Contributory  negligence  of  eleven-year-old  boy.    856  n. 

Duty  of  street  railroad  drivers  to  watch  for  people  on  its  tracks  to  prevent 
collisions,  even  while  making  change  for  passengers,  and  company  li  ble 
for  injury  to  child.    868  n. 

Injury  to  child  by  street  car.    Contributory  negligence  of  guardian.    862  n. 

Injury  to  child.    Neglect  of  duty  not  imposed  for  benefit  of  child.    855  n. 

Injury  to  child  on  turn-table.    Sufficiency  of  complaint  on  demurrer.    355  n. 

Injury  to  child.  When  company's  liability  is  not  affected  by  contributory 
negligence.    543  n. 

Injury  to  parent  while  attempting  to  rescue  child.  Contributory  negligence. 
644  n. 

Measure  of  damages  for  causing  death.    841  n. 

Railroad  track  was  not  fenced,  and  child  strayed  across  the  track  to  land  ad- 
joining it,  where  he  fell  into  a  ditch  of  water,  receiving  injury.  Held^'nil- 
road  company  not  liable.    648  n. 

Right  of  adult  children  to  recover  for  death  of  father.  Measure  of  damages. 
Circumstances  of  children.    821  n. 

Services  of,  during  minority,  belong  to  parent,  who  can  recover  damages 
against  a  railroad  company  for  an  injury  to  the  child.  Texas  &  P.  R.  Co 
«.  Morin  (Tex.).     689. 

Street  railway.    Injury  to  passenger  while  assisting  driver  of  street  car.    868  n. 

Tender  age  of  person  injured  cannot  raise  a  duty  wliere  none  otherwise  ex- 
isted, although  it  may  affect  the  degree  of  care  required  where  a  duty 
existe.    Nolan  e.  New  York  &  N.  H.  R.  Co.  (N.  Y.).    842. 

Turn-table:  liability  of  company  for  injury  to  child  while  playing  on.    548  n. 

MOBTGAGE. 

See  Rbceivebs;  Salb. 

Condition  broken  vesta  mortgagor's  interest  in  mortgagee  absolutely.  Adams 
V.  Lamoille  V.  R  Co.  (Vt.).     172. 

Decrees  in  foreclosure  of  a  mortgage  and  in  bankruptcy  against  a  corporation, 
and  of  a  shareholder's  right  to  impeach  such  decrees  lor  fraud  in  a  col- 
lateral proceeding.    78  n. 

Foreclosure  decree  Mid  not  reviewable  in  a  collateral  proceeding  upon  the 
ground  that  it  was  obtained  by  fraud,  where  injured  party  was  in  court 
where  the  mortgage  was  foreclosed  and  had  an  opportunity  to  appeal  to 
the  State  court  to  reverse  the  decree  of  foreclosure.  Graham  «.  Boston, 
H.  &  E.  R.  Co.  (U.  S.).    53. 

Foreclosure  Tuld  not  affected  by  invalidity  of  some  of  the  bonds.  Graham  v. 
Boston.  H.  &  E.  R.  Co.  (U.  S.).    58. 

Mortgagee  who  has  bid  in  premises  at  foreclosure  and  taken  possession  will 
not  be  bound  by  mortgagor's  agreement  after  breach  concerning  compen- 
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Bation  for  land  taken  for  railway  purposes,  nor  can  he  take  advantage  of 

it.    Adams  v.  Lamoille  Y.  R  Co.  (Vt.).    172. 
Proceedings  to  execute,  by  ndlroad  company,  held  ratified  by  legislatures  of 

Massachasetts,  Rhode  Island,  Connecticut,  and  Kew  York.    Graham  v. 

Boston,  H.  &  £.  R.  Co.  (U.  S.).    58. 
Purchaser  of  railroad  company's  property  at  foreclosure  sale  ?ield  not  bound 

by  a  contract  that  it  would  run  its  trains  to  a  particular  station,  especially 

as  the  purchaser  had  no  notice  of  the  agreement  as  to  running  to  the 

depot.    People  «.  Louisville  &  N.  R.  Co.  (111.).    285. 
Where  a  railway  mortgage  is  foreclosed  and  the  purchasers  form  a  new  com- 

pany  and  take  possession,  including  a  part  of  the  line  over  which  right  of 

way  had  not  been  acquired,  the  new  company  is  charjfeable  with' interest 

only  from  the  date  of  its  possession.    Adams  e.  Lamoille  V.  R  Co.  (Vt.) 

173. 


XUKICIPAL  COBPOXATIOV. 

Company  not  obliged  to  run  trains  to  a  particular  spot  In  a  town  by  charter 
provisions  requiring  it  to  run  "  to"  and  "from"  a  town.  People  v.  Louis- 
ville &  N.  R  Co.  Oil.).    385. 

neeLiGSKCE. 

For  cases  coming  under  the  general  head  of  Negligence,  see  special 

topics  in  the  index,  such  as  Master  aud  Sbbvai^t;  Minobs;  Tbbb- 

PASSER;  etc.,  etc. 
Accidents  not  reasonably  to  be  foreseen:  railway  company  not   bound  to 

guard  against.     Sellers  v.  Richmond  &  D.  R.  Co.  (N.  C).    451. 
Accumulation  of  combustible  matter  around  a  sawmill  held  not  to  amount  to 

contributory  negligence.     Keodrick  v.  Towle  (Mich.).    478. 
Action  to  recover  damages  for  killing  a  drunken  man  by  a  street  car,  when 

contributory  negligence  is  no  defence.     868  n. 
Boarding  moving  street  car.     Whether  negligence  or  not.    864  n. 
Boy  with  horse  and  cart  enga.i^d  in  dumping  gravel  by  the  side  of  the  rail- 
road track  in  the  city  may  assume  that  railroad  engines  will  not  approach 

liim  without  signals.    54^  n. 
Building  and  occupant  injured  by  car  which  was  run  oil  the  track.    148  n. 
Contributory,  ?ield  a  matter  for  the  jury.     862  n. 
Contributory  negligence  bars  an  action  for  death  by  negligence.    Indiana,  B. 

&  W.  R  Co.  V.  Green  (Ind.).    822. 
Contributory.     When  a  question  for  the  court.    857  n. 
Contributory,  wnere  plaintiff  was  injured  while  loading  lumber-car.    141  n. 
Contributory,  where  plaintiff  was  injured  while  piling  lumber  near  track. 

141  n. 
Court  ascertains  and  declares  existence  of,  upon  a  given  state  of  facts.  Sellers 

'    V.  Richmond  &  D.  R  Co.  (N.  C).    451. 
Oow  killed  while  eating  corn  scattered  on  ground  at  railway  elevator.    Lia- 
bility of  railroad  company.     148  n. 
Deceased,  not  killed  at  a  crossing,  saw  the  engine  cominff.    Held,  no  conse- 

quencethat  bell  was  not  rung.     Rine  e.  Chicago  &  A.  K.  Co.  (Mo.).    545. 
Direct  evidence  is  not  necessary  to  show  absence  of  contributory  negligence. 

884  n. 
Finding  of  court  below  on  question  of  negligence  can  only  be  reviewed  so 

far  as  it  is  a  question  of  law.    Nolan  e.  New  York  &  N;  H.  R  Co. 

(Conn.).     842. 
fire  scattered  is  prima- facte  proof  of  negligence   or  defect   of  machinery. 

Mahoney  v.  St.  Paul,  M.  &  M.  R  Co.  (Minn.).    470. 
Injury  must  be  the  natural  and  probable  consequence  of  the  act  to  render  the 

defendant  liable.    Sellers  t;.  Richmond  &  D.  R  Co.  (N.  C).    451. 
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Some.  But  thU  principle  does  not  extend  to  caaes  where  the  can  of  the  other 
company  are  not  rightfully  on  Uie  defendant's  road.  Sellers  v.  Rich- 
mond  &  D.  R.  Co.  (N.  C).    451. 

Injury  on  depot  platform.  Duty  of  railway  company  to  friends  of  passengerL 
142  n. 

Injuries  received  at  railroad  station.    141  n. 

Iniury  received  from  defective  depot  platform:  action  for.     142  n. 

Injury  to  child  by  street  car.    Contributory  negligence  of  guudian.    862  n. 

Injury  to  child  by  street  car.    548  n. 

Injury  to  child.  When  company's  liability  is  not  affected  by  contributory 
negligence.    543  n. 

Injury  to  parent  while  attempting  to  rescue  child.  Contributory  negligence. 
544  n. 

Jury  ascertains,  when  facts  and  law  are  inseparably  mixed.  Sellers  e.  Rich- 
mond &  D.  R.  Co.  (N.  C).    451. 

Leasing  ground  to  be  used  for  elevator.    Negligence  of  lessees.    148  n. 

Lessor  of  a  railroad  is  liable  for  the  torts  of  the  lessee.  Balsley  v,  St.  Louis^ 
A.  &  T.  H.  R.  Co.  (111.).     497. 

Liability  of  company  owning  track  for  injuries  happening  during  its  use  by 
another  company.    456  n. 

Liability  of  company  and  receiver  for  negligence.    606  fk 

Liability  of  receiver  for  negligent  injury.    682  n. 

Lumber  placed  in  right  of  wav  of  company  at  a  point  where  lumber  intended 
for  shipment  is  usually  placed.  Whether  contributory  negligence  or  not 
is  question  to  be  decided  by  jury.  Givens  e.  Wisconsin  Y.  R  Co.  (Wis.). 
479. 

Of  company,  or  receiver,  or  purchaser  of  road.  Liability  of  each  respectively 
considered.    606  n. 

Pilinff  lumber  on  ri^ht  of  way.    Whether  contributory  or  not.    482  n. 

Proof  of  negligence  in  selecting  and  hiring  an  incompetent  engineer  sufficient 
to  establish  case.    U.  8.  Rolling  Stock  Co.  v.  Wilder  (Dl.).    414. 

Putting  on  steam  when  engine  near  plaintiff's  premises  not  pir  $e  negligence. 
McGibbon  v.  Northern  &  N.  W.  R.  Co.  (Ont.).    486. 

Services  of  minor  during  minority  belong  to  parent,  who  can  recover  damages 
against  a  railroad  company  for  an  injury  to  the  child.  Texas  ft  P.  K. 
Co.  e.  Morin  (Tex.).    589. 

Submission  to  jur^  of  facts  constituting,  need  not  be  made  when  the  proof  is 
only  on  one  side  and  a  contrary  finding  would  be  wholly  unsupported  by 
the  evidence.    Gulf,  C.  &  S.  F.  R.  Co.  v.  Dorsey  (Tex.).    446. 

Two  causes,  for  only  one  of  which  defendant  responsible.  HM,  plaintiff 
must  fail  unless  he  shows  by  a  preponderance  of  evidence  that  the  injuiy 
was  due  to  that  cause.    Manhattan  R  Co.  v,  Searles  (N.  T.).    858. 

Unskilful  emplovee  who  accepts  position  and  is  injured  in  consequence  of 
his  unskil fulness  cannot  recover.  Alexander  e.  Louisville  &  N.  R  Co. 
(Ky.).    458. 

Watchman  on  guard  at  switch.  Where  there  is  a  junction  of  two  roads,  one 
using  the  track  of  tbe  defendant,  and  the  defendant  provided  a  switch  at 
the  junction  which  always  kept  its  track  open  and  in  good  condition,  it 
was  held  that  defendant  was  not  required  to  keep  a  watchman  or  guard 
at  the  switch.     Sellers  v.  Richmond  &  D.  R  Co.  (N.  C).    451. 

Waters.  Railway  company  may,  on  its  own  line  and  for  its  own  benefit,  law- 
fully cut  a  new  channel  lor  a  stream  of  water,  and  turn  such  stream  into 
such  new  channel,  if  thereby  no  damage  is  caused  another.  But  the 
company  will  be  liable  for  damages  done  to  another  by  such  act.  Valley 
R  Co.  e.  Franz  (Ohio),    275. 

When  defendant  allowed  another  road  to  use  its  track  for  a  short  distance 
in  getting  to  a  station,  and  some  cars  on  the  road  became  detached  from 
the  train  and  ran  on  defendant's  road,  in  consequence  of  which  an  acci- 
dent occurred  and  plaintiff's  intestate  was  killed,  it  was  held,  that  defend- 
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ant  was  not  negligent  and  the  action  would  not  lie.  SeUers  o.  Richmond 
&  D.  R.  Co.  (N  C.).    461. 

When  the  court  and  when  the  jury  may  decide.    884  n. 

When  one  railroad  company  ailows  another  to  use  its  tracks  by  running  its 
own  trains  over  the  consenting  company's  road,  and  thus  exercising  the 
franchises  6(  the  latter,  such  consenting  company  is  liable  for  the  negli- 
gence of  a  servant  of  the  other  as  much  as  it  would  be  for  the  negligence 
of  its  own  senrant.    Sellers  v.  Richmond  &  D.  R  Co  (N.  C.)-    461. 


HOHSUIT. 

Contributory  negligence  shown  warrants.    Orange  ft  N.  H.  R.  Co.  «.  Ward 

(N.  J.),    m. 
When  case  shoidd  be  submitted  to  Jury  in  action  for  personal  injuries.    869  n 


HOTIGB. 

Knowledge  and  action  of  president  of  the  A  company  in  appearing  as  a  party 
to  condemnation  proceeding  held  to  be  the  knowledge  and  action  of  hia 
company.  New  York  &  N.  £.  R.  Co.  e.  New  York,  N.  H.  &  H.  R.  Co. 
(Conn.).    216. 

To  consignee  of  arrival  of  ffoods  not  necessary  to  change  the  liability  of  the 
company  from  that  of  a  common  carrier  to  that  of  a  warehouseman. 
Gashweiler  v.  Wabash,  etc.,  R.  Co.  (Mo.).    408. 

To  landowner  in  condemnation  proceedings.    328  n. 

To  master  of  condition  of  machinery.    446  n. 

Whether  filing  of  certificate  of  sale  with  Secretary  of  State  was  to  be  regarded 
as  constructive  notice  to  third  parties  that  the  sale  had  taken  place, 
guare.  New  York  ft  N.  E.  R  Co.  v.  New  York,  N.  H.  ft  H.  R  Co. 
(Conn.).    216. 


VITI8AHGE. 

Action  to  abate  a  nuisance  consisting  of  a  street  railway  operated  bv  a  private 
person  without  legislative  sanction.  HM,  that  such  person  s  contract 
with  a  street  railway  company  who  had  operated  said  street  railway  as  a 
branch  line  forms  no  defence  to  the  action  by  an  abutting  property- 
owner.    Osborne  v.  Fanning  (N.  Y.).    262. 

Obstruction  of  way  by  railway  company  held  not  actionable.  Smith  «.  New 
York  ft  N.  E.  R  Co.  (Mass.).    206. 

Private  railroad  in  a  public  street  is  a  public  nuisance;  but  an  action  by  an 
abutting  propertv-owner  does  not  he.    266  n. 

Railway  company  held  not  enjoinable  for  maintaining  cattle-yards  near  resi- 
deuoes,  but  on  land  acquired  bv  the  company  under  statute  for  such 
purposes.    London,  B.  ft  S.  C.  R  Co.  v.  Truman  (£ng.).    116. 

Street  railway  constructed  bv  a  private  person  without  legislative  authority  is 
a  public  nuisance,  to  abate  which  any  person  sustaining  special  Injury 
may  bring  an  action.    Osborne  e.  Fanning  (N.  Y.).    262. 

077IOSB  AVD  AeiVT. 

Frauds  of.    Rights  of  minority  stockholders.    16  n. 

Knowledge  and  action  of  president  of  the  A  company  in  appearing  as  M^ffntf 
to  condemnation  procM^ingMd  to  be  the  knowledge  and  action  lOt  his 
company.  New  York  ft  N.  E.  R  Co.  «.  New  York,  N.  H.  ft  H.  R  Co. 
(Conn.).    216. 

Refusal  to  act    Rights  of  minority  stockholders.    14  n. 


J 
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Silence  of,  held  to  work  no  estoppel  against  company.  OKrolfaa  R  Co.  ci 
McCaskill  (N.  C).    451. 

Ticket-agent,  indictment  of,  for  failure  to  keep  office  open,    148  n. 

Where  officers  or  agents  of  a  corporation  engage  in  a  business  which  is  aUra 
wreSt  the  corporation  Is  not  liable  for  the  negligence  or  wrongful  acts  of 
the  persons  employed  in  such  business,  unless  the  transaction  was  previ- 
ously authorized  or  subsequently  ratified  by  the  corporation.  Central  B. 
&  B.  Co.  1^.  Smith  (Aia.).    25. 


0978  PBOBAVDI. 

Burden  of  proving  damages  for  action  for  death.    841  n. 

In  cases  of  negligent  inlur^  by  fire.    471  n. 

When  it  appears  by  plaintift^s  testimony  that  the  fire  ori^nated  from  either  of 
the  causes  mentioned  in  the  statute,  the  burden  is  cast  upon  the  company 
to  show  itself  free  from  negligezice.  Jones  o.  Michigan  C.  B.  Co. 
(Mich.).    482. 


OBOIHAirCS. 

Bequiring  construction  of  an  extension  of  a  street  railway  within  sixty  days 
from  its  date  held  invaUd.    256  n. 


PABTIE8. 

Landlord  not  a  necessary  party  in  suit  by  tenant  for  the  destruction  of  grow- 
ing crops.    802  n. 

Lessee  of  railway  track  not  a  necessary  party  in  a  proceeding  against  the  les- 
sor to  condemn  a  crossing  over  the  track.  Englewood  Connecting  R  Ca 
T.  Chicago  &  E.  I.  B.  Co.  (111.).    227. 

Lessor  and  lessee  as  parties  to  condemnation  proceedings.    282  n. 

Nominal,  in  a  cause  whose  removal  to  the  federal  court  is  sought  will  neither 
confer  nor  defeat  the  jurisdictioD  of  the  federal  court.  Sioux  City  &  D. 
M.  R  Co.  V.  Chicago,  M.  &  St.  P.  B.  Co.  (U.  S.  C.  C.  Iowa).    150. 

Nominal.  Officers  of  the  law  whose  only  connection  with  the  matter  in  dis- 
pute is  to  discharge  the  dutv  imposed  by  the  law,  e,g.,  sheriffs,  commis- 
sioners of  appraisal  in  condemnation  proceedings,  are  nominal  parties. 
Sioux  City  &  D.  M.  B.  Co.  r.  Chicago,  M.  &  St.  P.  B.  Co.  (U.  S.  C.  C. 
Iowa).     150. 

President  of  company  held  a  proper  partv  to  suit  by  a  minority  of  its  share- 
holders against  the  majority  for  fraud  of  the  latter.  Ervin  v.  Oregon  R 
&  N.  Co.  (U.  S.  C.  C.  N.  Y.).    2. 

Proper  parties  in  action^for  injui^^  by  railroad  to  county  bridge.    286  n. 

PABTNEB8HIP. 

Acts  and  declarations  of  a  party  in  possession  of  property  are  admissible  to 
explain  his  possession,  but  not  to' prove  Joint  ownership  or  partnership 
with  a  third  party  without  notice  to  him  or  his  knowledge  of  them. 
Central  B.  &  B.  Co.  «.  Smith  (Ala.).    25. 

Agency,  ownership,  and  partnership  can  be  proved  by  general  reputation. 
Central  B.  &  B.  Co.  «.  Smith.    (Ala.).    25. 

Becord  of  Judgment  in  a  suit  against  defendant  and  another  upon  an  instru- 
ment which  did  not  purport  to  be  signed  in  partnership  name  held  inad- 
missible as  an  admission  of  partnership,  although  the  defendants  did  not 
contest  the  question  of  partnership.  Central  R  &  B.  Co.  v.  Smith  (Ala.). 
25. 
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PA8IEHGIS. 

Killed  by  employees  of  reoeiyer.  Liability  of  recdyer.  Little  «.  Dusenberry 
(N.J.).    «82. 

Injury  on  depot  platform.  Duty  of  railway  company  to  friends  of  passengers. 
142  n. 

Lijury  to  passenger  while  assisting  driver  of  street  car.    868  n. 

Liability  of  railroad  company  for  safety  of,  is  not  changed  by  leases  and  agree- 
ments between  companies  having  connecting  lines.  Little  v,  Dusenl^rry 
(N.  J.).    C83. 

Ticket  ageint:  indictment  of,  for  failure  to  keep  office  open.    148  n. 

Ticket  implies  anp  an  undertaking  that  due  care  for  his  safety  shall  be  used 
during  the  journey.    Little  «.  Dusenbeny  (N.  J.).    682. 

PLEADIKOB. 

Allegation  that  wrong  was  committed  in  another  State:  defendant  need  not 

make.    Debevoise  v.  New  York,  L.  E.  &  W.  R  Co.  (N.  Y.).    885. 
Averment  as  to  neglect  to  erect  a  fence  held  sufficient.    Roberts  v.  Wabash, 

etc..  R  Co,  (Mo.).    298. 
Averment  that  a  company  is  a  successor  of  another  company  held  sufficient. 

Roberts  v,  Wabash,  etc.,  R  Co.  (Mo.).    298. 
Eminent  domain.    Answer  or  plea  to  petition  is  not  allowable  and  may  be 

struck  from  files. 
Petition  filed  in  vacation  may  be  tried  in  term  time.    Johnson  9.  Free- 
port  &  M.  R  Co.  (111.).    192. 
Right  of  landowner  to  file  cross-petition  where  his  interests  are  not  fully 

stated  in  railway  company's  petition.    Johnson  v.  Freeport  &  M.  R  Co. 

(111.).    192. 

SufflciencT  of  petition  to  show  purposes  of  taking.    171  n. 

Injury  of  chila  on  turn-table.    Sufficiency  of  complaint  on  demurrer.   855  n. 
Petition  and  order  should  specifically  describe  quantity  of  ground  required  for 

the  purpose.    In  re  Shoenberger  (Pa.).    177. 
Petition  to  recover  damages  for  killing  cattle  may  be  amended  by  changing 

the  form  of  action  to  one  under  a  special  statute.    Roberts  v,  Wal»sh, 

etc..  R  Co.  (Mo.).    298. 
Qualities  or  uses  of  a  thing  which  add  to  its  value  need  not  be  alleged  when 

recovery  is  sought  for  its  loss,  destruction,  or  injury.  Lanning  v,  Chicago, 

B.  &  Q.  R  Co.  (Iowa).    498. 
Sufficiency  of  answer  on  demurrer  in  action  to  replevy  bridge  timber,  etc. 

274  71. 
Sufficiency  of,  in  action  for  injury  caused  b^  negligence  of  master  in  failing 

to  provide  safe  appliances.    Crane  v.  Missouri  K.  Co.  (Mo.).    440. 
What  is  necessary  in  complaint  in  action  for  death.    887  n. 
Words  *' gross  negligence"  and    "recklessness"  cannot  be  substituted  for 

"wilfulness."  nor  can  evidence  of  wilfulness  be  introduced  under  them. 

Chicago  ft  E.  I.  R  Co.  v.  Hedges  (Ind.).    550. 

FOUCS  POWEB. 

Passenger  waiting-rooms  at  railroad  crossings:  legislative  act  requiring, 
held  a  proper  exercise  of  police  power.  State  «.  Wabash,  etc.,  R  Co. 
(Mo.).    188. 


Acts  and  declarations  of  a  party  in  possession  of  property  hM  admissible 

to  explain.    Central  R  &  B.  Co.  v.  Smith  (Ala.).    25. 
Of  landowner  of  land  occupied  by  railway  for  right  of  way  hM  not  to  be 

adverse  to  railway  company  so  as  to  prevent  it  from  acquiring  title  in  two 

years.    Carolina  R  Co.  o.JicCa8kiU(N.  C).    88. 
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Appeal  not  barred  by  payment  in  condemnation  proceedings.  Low  o.  Coa- 
cord  R  Co.  (N.  H.).  199. 

Bill  in  equity  not  dismissed  on  motion,  when.  Johnson  o.  Freeport  &  H  R 
Co.  (111.).    192. 

Challenge  to  array  of  Jurors  because  petition  was  filed  in  Tacation  hM  prop- 
erly disallowed.    Johnson  9.  Freeport  ft  M.  R  Co.  (111.).    192. 

Compensation  for  cutting  off  access  to  wharf  hdd  not  recoverable  by  appeal, 
but  by  action  at  law.    In  re  New  York.  W.  8.  &  B.  R.  Co.  (N.  Y.).   198. 

Exceptions:  consent  to  file.    Rine  «.  Chicago  &  A.  R  Co.  (Mo.).    545. 

Exclusion  of  written  evidence,  such  as  deeds  and  ordinances.  When  review- 
able on  appeal.    Johnson  «.  Freeport  &  M.  R  Co.  (111.).    192. 

Motion  to  dismiss  condemnation  petition  because  it  was  filed  in  vacation  hM 
properly  disallowed.    Johnson  «.  Freeporlf  &  M.  R  Co.  (111.).    192. 

Plea,  when  demurrable.    Johnson  «.  Freeport  &  M.  R  Co;  (Jll.).    192. 


PB18CBIPTI0H. 

Twenty  vears'.  adverse  poeaession  hM  neceesarj  to  enable  railroad  company  to 
bar  landowner's  right  to  compensation.  Ross  «.  Grand  Trunk  R  Ga 
(Ont.).    209. 


FBlSUXPnOH. 

Negligence  in  case  of  fire.    471  n. 

Of  conveyance  of  land  for  right  of  way  hM  to  arise  from  company's  act  in 
taking  possession  and  building  a  railway,  when,  in  the  abeance  of  a  con- 
tract, the  owner  failed  to  take  steps  for  two  years  after  the  railway  was 
completed  for  recovering  compensation;  and  this  even  though  the  owner 
held  possession  of  the  property.   Carolina  R  Co.  «.  McCaskUlCN.  C).  88. 

Of  conveyance  to,  and  of  satisfaction  by,  railway  company  of  land  used  for 
its  right  of  way  hM  to  arise  from  two  years'  inaction  bv  landowner  in 
enforcing  his  demand  for  compensation.  Carolina  Central  R  Co.  «.  Mc- 
Caskill  (N.  C),    83. 

Of  negligence  in  action  for  death.    384  n. 

Of  negligence  in  action  for  killing  a  mule.    808  fk 

PBOMOTSBB. 

Contracts  of.    62  n. 

Credit  extended  to  them  as  individuals.  Corporation  not  liable.  Psrt  o. 
Little  Rock  &  Ft.  8.  R  Co.  (Ark.).    44. 

PBOXniATB  CATTBE. 

Liability  of  wrongdoer  for  natural  consequences  of  wrongful  act  Intanm- 
tion  of  new  cause  when  connection  is  oroken.    888  ft. 

QUO  WABRAHTO. 

.  Is  the  proceeding  by  which  railway  companies' jpfAn<^/aoM  tight  to  condemn 
land  must  l>e  questioned.  Chicago  A  N.  W.  R  Co.  «.  Chicago  A  E.  R. 
Co.  (111.).    158. 

SAILWAT  AID. 
Municipal  subscriptions  for.    ConsHlallonal  restrictions.    188  n» 
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SATES. 

See  ComfOK  Carbie& 

SATmCATIOV. 

Meeting  of  stockholders  in  New  York  Tield  ratified  by  legislatures  of  Massa. 
chusetts,  Rhode  Island,  Connecticut,  and  New  York.  Graham  v.  Boston, 
H  &  E.  R.  Co.  (U.  S.).    58 

Mortgage:  proceedings  to  execute,  bv  railroad  company  field  ratified  by  legis- 
latures of  Massachusetts,  Rhode  Island,  Connecticut,  and  New  York. 
Graham  «.  Boston,  H.  &  £.  R.  Co.  (U.  S.).    58. 

SSOSIYESS. 

See  Bonds;  Common  Carrier ,  Laches;  Sale. 

994  Paris  &  Decatur  bonds  were  surrendered  and  exchanged  absolutely  for 
Illinois  Midland  bonds,  and  marked  cancelled.  Meldf  that  they  cannot 
be  reinstated  and  put  on  a  footing  before  the  receiver  with  bonds  not 
exchanged.     Union  Trust  Co.  v.  HHnois  M.  R.  Co.  (U.  S.  S.  C).    590. 

Action  agamst  company  whose  property  is  m  hands  of  receiver.  Service  of 
process  and  return  thereof.    G07  n. 

Action  against,  for  negligence.    606  n. 

Appeal  from  a  decree  appointing  a  receiver,  when  proper.  Melendy  v. 
Barbour  (Va.).    622. 

Appointment  of,  discretionary  with  the  court.  Smith  v.  Port  Dover  &  L.  H. 
R  Co.  (Ont.).    639. 

Appointment  of,  refused  at  the  suit  of  a  Judgment  creditor  seeking  to  have  a 
certain  portion  of  the  earnings  of  a  railway  applied  to  payment  of  his 
Judgment,  and  asking  a  receiver  to  push  the  same.  Smith  v.  Port  Dover 
&  L.  H.  R.  Co.  (Out.).    639. 

Apportionment  of  expenses  among  several  sections  of  a  continuous  road  in 
proportion  to  their  lengths  /Sid  proper.  Union  Trust  Co.  v,  Illinois  M. 
K.  Co.  (U.  S.  S.  C).    660. 

Cannot  be  sued  at  law  without  permission  of  appointing  court.  Melendy  v. 
Barbour  (Va.),    622. 

Gertificates.  Held,  not  necessary  to  have  the  express  consent  of  the  bondholders 
to  their  issuance  in  order  to  create  a  lien  prior  to  the  bonds  on  the  corpus 
of  the  property.  Union  Trust  Co.  v.  Illinois  M.  R.  Co.  (U.  S.  S.  C).  560. 

Certificates  issued  for  necessary  repairs  allowed  priority.  Union  Trust  Co.  t. 
Illinois  Midland  R  Co-  (XL  S.  S.  C).    560. 

Gertificates  issued  to  pay  tax  liens  held  to  have  priority.  Union  Trust  Co. 
V.  Illinois  M.  R.  Co.  (U.  S.  S.  C).    560. 

Gertificates  issued  to  replace  earnings  diverted  from  paying  for  operating 
expenses  and  ordinary  repairs  to  pay  for  replacing  worn-out  parts  of  the 
road,  while  large  debts  had  been  incurred  for  the  operating  expenses  and 
ordinary  repairs,  are  to  be  allowed  priority.  Union  Trust  Co.  «.  Illinois 
M.  R  (5o.  (U.  S.  S.  C).    560. 

Compensation  of,  in  New  York,  in  the  West  Shore  litigation,  Tield  properly 
fixed  at  a  gross  sum,  and  that  receivers  had  no  right  to  5  per  cent  of  the 
sum  received  and  distributed  by  them.  U.  S.  Trust  Co.  v.  New  York, 
W.  S.  &  B.  R.  Co.  (N.  Y.).    601. 

Contract  by  foreign  receiver.  Action  against  his  successor  for  the  breach. 
607  n. 

Damage  actuallv  sustained  by  shipper  of  freifht:  receiver  held  responsible 
for,  where  the  damage  was  occasioned  by  the  negligence  of  the  receiver's 
agents  and  emplojrees.    Melendv  v.  Barbour  (Va.).    622. 

Debts  due  by  the  receivership  to  other  railroads  for  rent  of  track,  materials 
and  stores  supplied,  labor  performed  and  traffic  balances,  ?ieid  to  be 
allowed  priority,  even  though  the  debts  had  been  purchased  by  other 
parties.    Union  Trust  Co.  v,  Illinois  M.  R  Co.  (U.  S.  S.  C).    660. 
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Employees  of  railroad  company  that  is  in  the  hands  of  a  receiver  may  abandoo 
the  employment  and  by  persuasion  or  argument  induce  other  employees, 
to  do  the  same ;  but  threats  or  violence  ^ill  be  contempt  of  court  and 
punishable  as  such.     United  States  v.  EHne  (U.  8.  C.  C^.    ($08. 

Execution  creditors  at  time  of  appomtment  of  receiver.  Priority  over  trust 
creditors.    601  n. 

Facts  held  to  show  that  it  was  a  sufficient  hearing  to  have  given  the  bond- 
holders and  their  trustee,  after  they  were  made  parties  to  foreclosure 
proceedings,  an  opportunity  to  be  heard  as  to  the  merits  of  the  first 
order  authorizing  the  issue  of  receivers*  certificates  and  the  application  of 
the  money  for  which  the  certificates  were  issued.  Union  Trust  Co.  v 
Illinois  M.  R  Co.  (U.  8.  8.  C).    560. 

Foreign  receiver.  Order  as  to  payment  of  claim.  By  what  court  it  should 
be  made.    606  n. 

Holders  of  interest-bearing  receivers'  certificates  taken  within  the  limit  of 
discount  allowed  by  the  court  in  the  order  authorizing  the  certificates  to 
be  issued  are  entitled  to  the  face  of  the  certificates  and  the  interest. 
Union  Trust  Co.  v.  Illinois  M.  R.  Co.  (U.  8.  8.  C).    660. 

Liability  of,  for  negligent  injury.    632  n. 

Not  permitted  to  be  sued  outside  of  jurisdiction  of  the  court  appointing  him. 
606  n. 

Order  appointing  receiver  of  railway  property  imposes  upon  the  officers  of 
the  company  the  duty  of  delivering  the  property  to  liim,  although  they 
are  not  expressly  required  so  to  do.     Toung  v.  Rollins  (N.  C).    646. 

Passenger  killed  by  negligence  of  receiver's  employees.  Ileceiver  liable,  and 
may  be  sued  at  law  by  permission  of  the  court  appointing  him.  Little  «. 
Dusenberry  (N.  J.).    682. 

Payment  by,  of  claims  for  supplies  furnished.    294  n. 

Power  of  Court  of  Chancery  to  appoint  receiver  as  against  directors  seeking 
to  wind  up  the  company.    605  n. 

Power  of  equity  to  appoint  held  not  dependent  upon  statutory  provisions. 
U.  8.  Trust  Co.  t>.  I^ew  York,  W.  8.  &  B.  R.  Co.  (N.  Y.).    601. 

Priorities.  Debts  for  large  sums  of  money  borrowed  by  the  receiver  without 
the  authority  of  the  court  are  not  to  be  allowed  priority,  although  the 
moneys  were  applied  to  pay  the  expenses  of  the  receivership,  repairs, 
supplies  and  pay-rolls,  and  to  replace  moneys  which  had  been  so  applied, 
because  there  never  could  be  any  difficulty  in  obtaining  an  order  of  the 
court.  If  one  were  proper,  to  borrow  money  to  a  specified  total  amount  for 
specific  purposes.  Union  Trust  Co.  «.  Illinois  M.  R  Co.  (U.  8.  8.  C). 
560. 

-^—  No  priority  or  preference  among  the  debts  and  claims,  whetlier  receiver's 
»  certincates  or  other  debts  given  precedence  over  the  mortgage  bonds,  was 
allowed  (except  as  to  debts  for  taxes  and  receiver's  certificates  issued  to 
borrow  money  to  pay  tanes  or  to  discharge  tax  liens),  although,  in  the 
orders  under  which  some  of  the  certificates  so  given  precedence  were 
issued,  it  was  declared  that  each  certificate  should  be  a  lien  on  the 
property  in  respect  of  which  it  should  be  issued,  superior  to  all  mortgage 
bonds  and  receiver's  debts,  except  receiver's  debts  theretofore  declared  by 
order  of  the  court  to  be  special  liens  on  such  property.  Union  Trust  Co. 
«.  Illinois  M.  R.  Co.  (U.  8.  8.  C).     560. 

Of  claims  before.    Held,  that  items  for  wages  due  employees  of  receivers; 

debts  due  from  them  to  other  railroad  companies,and  for  supplies  and 
damages;  wages  due  employees  of  the  road  within  six  months  immedi- 
atelp  preceding  the  appointment  of  the  first  receiver;  and  debts  incurred 
for  the  ordinary  expenses  of  the  receivers  in  operating  the  road,  may  be 
allowed  priority  out  of  the  corpus  of  the  property,  if  there  is  no  income 
fund  after  scrutiny,  and  opportunity  for  those  opposing  to  be  heard. 
Union  Trust  Co.  v.  Illinois  M.  R.  Co.  (U.  8.  8.  C).    560. 

—  Payment  of  judgment  against  road:  right  of  one  who  makes,  to 
priority  as  against  bondholders.    607  n. 
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Priorities.  Rents  due  for  use  of  rolliDg  stock  and  money  due  for  eztraordi- 
nary  depreciation  of  rolling  stock,  and  certain  other  items,  not  allowed 
priority.    Union  Trust  Co.  v.  Dlinois  M.  R.  Co.  (U.  B.  8.  C).    660. 

^-^  Under  facts,  execution  held  a  Hen  upon  the  fund,  to  be  satisfied  in 
preference  to  the  trust  creditors.  Frayser  v,  Richmond  &  A.  R  Co. 
(Va.).    597. 

Whether  attorney's  fees  or  salary  are  ante-receivership  debts.    007  n. 

Proceeds:  application  of.  Persons  having  no  connection  with  the  case,  or 
the  parties  who  take  directly  from  the  receivers'  certificates  issued  to  pay 
for  necessary  repairs, are  not  bound  to  see  to  the  application  of  the  pro- 
ceeds.   Union  Trust  Co.  «.  Illinois  M.  R.  Co.  (U.  8.  8.  C).    660. 

Receivership  continues  as  long  as  the  court  may  think  it  necessary  to  the 
performance  of  the  duties  pertaining  thereto.    Toung  «.  Rollins  (N.  C). 

Relation  of  railway  strikers  and  receivers.    618  n. 

Relative  priority  of  claims.    596  n. 

Ri^ht  to  sue.    Permission  of  court.    683  n. 

8uit  to  annul  contract:  receiver  Tidd  a  proper  party  to.    606  n. 

Terms  of  first  order  appointing  receiver  nM  not  to  impair  or  exclude  the 

authority  of  the  court  to  give  priority  to  certain  clahns.    Union  Trust 

Co.  V,  Illinois  M.  R  Co.  CU.  8.  8.  C).    660. 
Three  years'  limitation  in  reference  to  appointment  of,  hM  not  applicable. 

Toung  «.  Rollins  (N.  C).    646. 
Unoccupied  railway  property  where  possession  and  title  are  in  dispute: 

appointment  of  receiver  for.    606  n. 
What  are  grounds  for  appointment  of.    606  n» 


BBIBAa. 
Of  action  for  sapplies  furniahed.   298  n. 


Reversioner's  right  to  mon^  paid  for  land  condemned     178  fk 


IBXOVAL  OT  OAUSES. 

Questions  whether  a  8tate  has  power  to  tax  franchises  of  a  corporation  derived 
from  acts  of  Congress  and  property  used,  in  connection  therewith,  and 
whether  a  statute  of  California  tanng  road  of  Southern  P.  R.  Co.  with- 
out deducting  its  mortgage  incumbrances  is  repugnant  to  XlVth  Amend- 
ment of  Constitution,  are  questions  arising  under  constitution  of  Ibe  U. 
6.,  which,  when  properly  raised  in  suit  at  law  or  in  equity  of  a  civil 
nature  pending  in  a  State  court,  authorize  its  removal  into  a  circuit  court 
of  the  U.  8. ;  and  this  although  other  issues  not  federal  are  raised  by  the 
pleadings  in  the  case.  Southern  P.  R  Co.  «.  California  (U.  8.  8.  C).  525. 

Suit  by  State  against  railroad  company  to  recover  taxes  is  a  civil  suit  within 
the  meaning  of  the  Removal  Act.  Southern  P.  R  Co.  o.  California  (U.  8. 
S.  C).    535. 

To  federal  court,  notwithstanding  the  presence  of  nominal  parties.  Sioux 
City  &  D.  M.  R  Co.  v.  Chicago,  M.  &  St.  P.  R  Co.  (U.  6.  C.  C.  Iowa).. 
150. 

When  one  party  is  a  corporation  chartered  by  Congress.    638  n. 

BWLxynr. 

For  bridge  timber.    Sufficiency  of  answer  on  demurrer.    374  n. 
35  A.  &  £.  R  Cas.— 44 
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BXS  ABJtrDIGATA. 

Agreement  that  judgment  ahall  not  bar  another  action.    808  n. 
Decree  conferring  powen.    When  a  bar  to  the  suit.    402  n. 
Opinion  of  court  in  a  case  becomes  law  of  the  case  in  subsequent  proceed- 
ing.   Peny  «.  Little  Rock  &  Ft  S.  R.  Co.  (Ark.).    44. 

BBVOCATIOV. 

Death  of  subscriber  before  deliyeiy  and  acceptance  of  subecription  hM  to  be 
a  revocation  thereof.    Wallace  v.  Townsend  (Ohio).    20. 

Offer  in  writing  to  subscriber  for  stock  of  railroad  company  conditioned  upon 
the  construction  of  its  road  along  its  designated  route  is  revocable  at 
option  of  party  nuUdng  such  offer  at  any  time  before  its  delivery  to  and 
acceptance  by  such  company.    Wallace  v.  Townsend  (Ohio).    20. 

Preliminary  subscriptioif  to  capital  stock  of  proposed  railroad  company  by  one 
who  died  before  the  incorporation  without  having  signed  the  articles  of 
association  does  not  bind  his  estate.  Sedalia,  W.  &  S.  R.  Co.  e.  Wilker- 
son  (Mo.).    78. 

Unconditional  license  on  faith  of  which  company  had  acted  hdd  not  to  have 
been  proved  so  as  to  entitle  company  to  an  injunction  against  a  revocation 
of  the  same.    Baltimore  &  H.  R.  Co.  «.  Algire  (Md.).    147. 

BOLinre  stock. 

Cars  are  personal  property  for  purposes  of.    274  ft. 
Value  of  engineer  s  expert  testimony.    274  n, 

BALE. 

Charter  of  B  railroad  company  authorized  it  to  purchase  franddse  and 
property  of  A  railroad  company.  Held,  implied  authority  to  the  latter 
company  to  sell,  though  there  was  no  provision  in  its  charter  giving  that 
power.  New  York  &  N.  £.  R.  Co.  «.  New  York,  N.  H.  &  H.  R.  Co. 
(Conn.).    216. 

Record  of  conveyance.  Certificates  filed  with  Secretary  of  State  ?idd  to  be 
sufficient,  there  being  no  requisite  in  the  charter  that  the  conveyance  should 
be  recorded  in  the  land  records  of  the  towns.  New  York  &  N.  £.  R  Co. 
V,  New  York.  N.  H.  &  H.  R.  Co.  (Conn.).    216. 

Where  five  several  railway  properties  are  to  be  sold,  it  is  proper  to  put  up  for 
sale  each  of  the  five  separately  and  then  all  five  in  ctoss;  and  if  the  highest 
bid  for  the  five  in  gross  exceeds  the  aggregate  of  the  highest  separate  bids, 
to  strike  off  and  sell  the  whole  as  an'entirety  to  the  person  making  the  bid, 
divide  the  proceeds  into  five  parts  in  proportion  to  the  separate  bids,  and 
make  distnbution  accordingly.  Union  Trust  Co.  o.  UlinoiB  M.  R.  Co. 
(U.  S.  S.  C).    600. 

IMSEOOL. 

Damages  for  preventing  children  from  walkinff  to  schooL    280  n. 
Taxes  on  railway  property  for,  under  Missourrstatutes.    689  n. 

aiT-oyF. 

Benefits  must  be  peculiar  to  tract  which  is  in  the  part  tdcen  to  be  dednctod 
from  the  dainages.    Adamsv.  Lamoille  V.  R  Co.  (Vt).    172. 

nwsK. 

Built  on  line  of  railroad.    280  n. 
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8IGVAL8. 

Deceased,  not  killed  at  a  croBsiDg,  saw  the  engine  coming.  BM,  no  conse- 
quence that  bell  was  not  rung.    Rine  v,  Chicago  &  A.  R  Co.  (Mo.).  546. 

SPECIAL  IHTSBBOaATOKIES. 

Answers  to  interrogatories  may  control  general  verdict  when  there  is  a 
material  conflict  between  the  answers  and  the  verdict.  Chicago  &  £.  I. 
K.  Co.  V.  Hedges  (Ind.).    550. 

Findings  must  state  specific  facts,  not  conclusions  of  law.    569  n. 

Submission  of,  to  jury,    559  n. 

8FECIPIC  PEBFOBMAKGE. 

Agreement  to  run  trains  to  depot*  specific  enforcement  of.    187  n. 

Contract  to  build  passage-way  under  railroad  at  point  where  it  would  be  use- 
less by  the  flooding  of  tide-water  not  specifically  enforced.  Murtfeldt  v. 
New  York,  W.  S.  &  B.  R.  Co.  (N  Y.).    144. 

Contract  to  run  trains  to  a  depot  is  not  specifically  enforceable,  since  there  is 
an  adequate  remedy  by  action  for  a  breach  of  such  contract.    240  n, 

BTATIOKS. 

Agreement  to  run  trains  to  depot:  specific  enforcement  of.    187  n. 

Company  not  obliged  to  run  trains  to  a  particular  spot  in  a  town  by  charter 
provisions  requiring  it  to  run  **  to''  and  "from"  a  town.  People  «.  Louis- 
ville &  N.  R.  Co.  (111.).    285. 

Contract  to  nm  a  train  to  a  station,  although  binding  on  the  companv,  is  no 
lien  on  its  property  as  against  a  purchaser  without  notice,  and  does  not 
attach  to  the  real  estate  of  the  company  so  as  to  make  it  a  covenant  run- 
ning with  the  land  which  would  be  binding  on  a  succeeding  purchaser  of 
the  railway.    People  v.  Louisville  &  N.  R.  Co.  (111.).    285. 

Contract  to  run  trains  to:  company  purchasing  railroad  at  foreclosure  sale 
not  bound  by.    People  «.  Louisville  &  N.  R.  Co.  (HI.).    235. 

Contract  to  run  trains  to  a  depot  is  not  specifically  enforceable,  since  there  ii 
an  adequate  remedy  by  action  for  a  breach  of  such  contract.    240  n. 

County  court  authorized  by  voters  of  county  only  to  make  a  contract  with  a 
railroad  company  to  run  its  trains  to  a  depot  in  the  county  has  no  author- 
ity to  release  that  contract.    People  v.  Louisville  &  N.  R  Co.  (111.).    285. 

Depot  placed  upon  land  by  consent  of  owner  is  not  a  fixture  and  may  be  re- 
moved by  railroad  company.    251  n. 

Failure  to  erect  passenger  waitine-rooms  at  railroad  crossings:  statement  of, 
in  action  for,  held  fatally  de^ctive  where  it  omitted  to  aver  that  the  in- 
tersecting railroads  were  both  carriers  of  passengers.  State  v.  Wabash, 
St.  L.  AT.  R.  Co.  (Mo.).    188. 

Fences  not  required.    805  n. 

Injury  on  depot  platform.  Duty  of  railway  company  to  friends  of  passengers. 
142  n. 

Injuries  received  at.    141  n. 

Injury  received  from  defective  depot  platform:  action  for.    142  n. 
I  Passenger  waiting-rooms  at  railroad  crossings:  lenslative  act  requiring,  ?Uld 
a  Droper  exercise  of  police  power.    State  v.  Wabash,  etc.,  R  Co.  (Mo.). 

Public  stations  and  depot  grounds  are  not  within  Illinois  statutes  requirinie 

railway  companies  to  fence.    808  n. 
Suit  for  damages  for  removing  a  railroad  depot  from  the  location  in  which  it 
has  been  for  years.    Held,  that  evidence  of  damage  by  loss  of  custom,  re- 
duction in  rents,  damage  to  propeiy  for  hotel  purposes,  is  admissible  to 
Srove  depreciation  in  value  of  the  property.    Houston  &  T.  C.  R.  Ca  t. 
[oUoy  (Tex.).    244. 
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Texas  cities  or  towns  prohibited  from  appropriating  rerenues  or  using  tbdr 
credit  to  obtain  ri^t  of  way  for  railway  company.  Ci^  of  Cleburne  a 
Oulf,  C.  ft  8.  F.  R.  Co.  (Tex.).    180. 

nATUTlS. 

Exemption  of  lessor  from  responsibility  for  torts  of  lessee  can  onlv  be  created 
by  express  wcMrds  of  legislature.  Balsley  e.  St  Louis,  A.  &  T.  H.  R.  Co. 
(LI.).    407. 

Repeals  by  implication  not  favored.    114  n. 

8TATVT0BT  AMD  OOVSTirVTIOVAI  PBOTUIOVS  CITID  AMD  COnTBUID. 

OoNsnTunoHSi. 

IRiiottn. 
Const,  of  1875,  art  19^  see.  li.    Freight  charges.    87SL 

UnUed  Staiei, 
14th  Amendment    625. 

Thxoi, 

Art  10,  g  9,  Const  of  1806.    Donations  to  railroads.    181. 

Axt  11,  g  8,  Const  of  1876.    Appropriation  of  municipal  revenues.    181. 

8TATUTB0. 

OcUtfomia, 
Code  of  Civil  Rnocedure,  sec.  1860.    Declarations  of  evidence.    868. 

Canada, 

Consolidated  Railway  Act  of  1870, 43  Vict  c.  0  (D.).   Eminent  domiin.    180 
R  8.  of  Ont.  c.  108,  g  28.    Lien  on  lands.    200. 

Sngland, 

Lands  Clauses  Consolidation  Act,  1845.    Compensation.    188. 
Railways  Clauses  Consolidation  Act,  1845.    Compensation.    188. 
1  Vict  c.  110.    Charter  of  London,  B.  &  8.  C.  R.  Co.    116. 

IQinoia, 

A.ct  of  Feb.  16,  1861.    Charter  of  Chicago  &  Evanston  R  Ca    162. 
Act  of  March  81,  1860.    Confirming  lease.    408. 
[   R  8.  1874  c.  120,  sees.  42,  48.    Railway  taxation.    628 

latoa. 
Code,  g  1260.    Limitation  of  railway  construction.    164. 

Kentuekif. 
Qen.  8t  p.  88^    Taxation  of  railroads.    586. 

MauaehfuetU, 
Pub.  8t  c.  112,  g  61.    Increase  of  capital  stock,    la 
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Howell's  St.  sec.  8878.    RaUway  fires.    488. 

Session  Laws  of  1888,  c.  188,  sees.  15-38.    Condemnation.    284. 

Minneiota, 
Gen.  St  1878,  c.  4,  sec.  60.    Railway  fires.    470. 

Mis9auri. 

Charter  of  North  Missonri  R.  Co.    Sessions  Acts  of  1865,  p.  80,  secfl.  1-5.  801. 

R.  S.  Mo.  §797.    Passenger  waiting-rooms.    188. 

R.  S.  sees.  838-885.    Freight  charges  and  classification.    873. 

R.  S.  sec.  2122.    Action  for  causing  death.    827. 

R  S.  sec.  2124    Pleadings.    800. 

Nebrcuka, 
Gen.  St.  p.  715,  sec.  1.    Exemption  from  garnishment    428, 

2forth  Carolina, 

Acts  of  1848,  c.  82.    Charter  of  North  Carolina  R  Co.    89. 
Acts  of  1872,  c.  75,  §  15.     Transfer  of  franchises.    87. 
Acts  of  1872,  c.  181.  §  1.    Regulation  of  mortgages.    87. 
Code,  sec.  1500.    Action  for  death.    486. 

New  HampMre. 

Gen.  St  c.  146,  §§'10,  17,  20,  28.   Tender  of  damages.    301 

Laws  of  1844,  c.  128.    Railroads.    200. 

Laws  of  1845,  c.  227,  §  4.     Condemnation.    201. 

Laws  of  1846,  c.  835.     Condemnation  of  lands.    201. 

Laws  of  1881,  c.  53,  sec.  1.    Railroad  taxation.    688. 

R.  S.  c.  51,  §  8.    Compensation.    Appeal.    200. 

R  S.  c.  142,  §  1.    Condemnation  of  lands.    200. 

Ifew  York, 

Act  of  1825.    Bankruptcy  of  incor]>orated  companies.    608  ft 

Act  of  1888.    Receivers'  compensation.    602. 

Code  of  Civil  Procedure,  sec.  8320.    Receivers'  compensation.    601. 

Gen.  Laws,  c.  160.  §§  22-20.    Compensation  for  land  taken.    190. 

Laws  of  N.  Y.  1864,  c.  385,  p.  84.    Consolidation.    57. 

3  R.  S.  p.  462,  sections  36,  89-41.    Winding-up  of  corporationB.    600. 

3  R  S.  p.  469,  sections  67,  68.     Corporations  and  receivers.    608. 

Ohio, 
R  S.  sec.  4982.    Limitation.    276. 

Penntyhania, 

Act  of  May  5,  1883.    Lateral  roads.    177. 

Act  of  1849.    Eminent  domain.    Numher  of  yiewera.    178. 

Act  of  April  18, 1865.    Lateral  roads.    178. 

Tennessee, 
Code,  sec.  1166.    Master  and  servant    503. 

UniUd  StaUt, 

Act  of  March  8,  1857.    Land  grant  to  Minnesota  ft  P.  R  Oo.    108. 

Act  of  March  8,  1865.    Enlargement  of  land  jnant    108. 

Resolution  of  July  13, 1863.    Land  grant  to  Minnesota  Territory.    108L 

11  St  at  L.  196.     Homestead.    111. 

12  St.  at  L.  492.  §  8.    Land  grant.    107. 

13  St  at  L.  265.   Northern  Pacific  land  grant    101. 
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SnAMBOATS. 

Central  R.  &  B.Co.  of  Georgia  held  to  have  no  power  to  operate.  Central  R 
ft  B.  Co.  e.  Smith  (Ala.).    26. 

nocK. 

Aflsessments  upon,  may  be  retained  by  stockholder  and  applied  inpayment  of 
company's  note  held  by  him.    Paine  v.  Central  V.  K  Co.  (U.  b.).    87. 

Conditional  subscription  to.    25  n. 

Purchase  by  railroad  company  from  State  may  be  distributed  among  shaie- 
holders  of  the  company.  Conmionwealth  «.  Boston  ft  A.  R  Co.  (Ma88.)w 
17. 

8T00KH0LDSB8. 

Decrees  in  foreclosure  of  a  mortgage  and  in  bankruptcy  against  a  corporation, 
and  of  a  shareholder's  right  to  impeach  such  decrees  for  fraud  in  a  col- 
lateral proceeding.    78  n. 

District  or  portion  of  county  voting  a  railway  tax  7iM  to  be  a  stockholder  in 
the  company,  with  a  right'to  participate  m  the  selection  of  its  officers  and 
a  right  to  receive  dividends  declared.  Kreiger  e.  Shelby  R  Co.  (Ey  ). 
628. 

Majority  of,  cannot  dissolve  company  without  regard  to  the  interest  of  the 
minority.    Ervin  e.  Oregon  R  &  N.  Co.  (U.  S.  C.  C).    2. 

Majority  of.    Their  power  and  its  incidents.    18  n. 

Meeting  of,  in  New  York,  held  ratified  by  legisIatures*of  Massachusetts,  Rhode 
Island,  Connecticut,  and  New  York.  Uraham  e.  Boston,  H.  ft  £.  R  Co. 
(U.  8.).    68. 

Meetings  of  shareholders  of  corporations  created  by  concurrent  action  of  sev- 
er^ States.    69  n. 

Meetings  of  stockholders  of  company  chartered  by  several  States  may  be  held 
in  any  one  of  such  States,  and  are  valid  in  respect  to  property  in  all  of 
such  States.    Graham  v,  Boston.  H.  ft  E.  R  Co.  (U.  S.).    68. 

Minority  of  » their  rights,  powers,  etc.    14  n. 

Minority  sold  out  to  majority.  BM,  that  minority  were  entitled  to  an  equi- 
table lien  upon  the  property  of  the  old  corporation  now  in  the  hands  of 
the  new  corporation  for  any  sum  due  Uiem.  Ervin  e.  Oregon  R  ft  N. 
Co.  (U.  S.  C.  C.  N.  Y.).    2. 

Rights  of  minority.    18  n. 

'  Right  of,  to  sue  corporation  to  protect  his  equitable  interest    70  n. 

Same.    Plea  of  laches  as  defence  to  such  a  proceeding.    72  n. 

Under  Missouri  statute,  one  can  only  become  a  stockholder  by  signing  arti- 
cles of  association  or  by  subscription  to  capital  stock  ana  its  creation. 
Sedalia,  W.  ft  S.  R  Co.  e.  Wilkerson  (Mo.).    78. 

•TBKET  SAILWAT. 

Action  to  recover  damages  for  killing  a  drunken  man  by  a  street  car,  when 
contributoiy  negligence  is  no  defence.    868  n. 

Boarding  moving  street  car.    Whether  negligence  or  not.    864  n. 

Company  bound  to  pave  all  of  the  streets  on  which  its  tracks  are  laid. 
Frankford,  etc.,  R  Co.  e.  Philadelphia  (Pa.).    262. 

Constructed  by  a  private  person  without  le^lative  authority  is  a  public  nui- 
sance, to  abate  which  any  person  sustaining  special  injury  may  bring  an 
action.    Osborne  e.  Fanning  (N.  Y.).    262. 

Duty  of  street-railroad  driver  is  to  watch  for  people  on  its  tracks  to  prevent 
collisions,  even  while  making  change  for  passengers,  and  company  liable 
for  injury  to  child.    868  n. 

Injury  to  bov  while  stealing  ride  on  horse-car.    868  n. 

Injury  to  chud  bystreet-car.    Contributory  negligence  of  guardian.    862  n. 
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Ordinance  anthorizing  its  construction  hM  ralid.    306  n. 

Ordinance  requiring  Uie  construction  of  an  extension  of  a  street  railway 

within  sixty  days  from  its  date  held  invalid.    266  n. 
Pavement  of  streets:  liability  of  street-railway  company  for.    266  n. 
Private  railroad  in  a  public  street  is  a  public  nuisance;  but  an  action  by  an 

abutting  property-owner  does  not  lie.    256  n. 
Right  or  privilege  as  to  use  of  street  is  not  exclusive.    265  n. 
Txansfer  of  franchise  of  a  street-railway  company  for  the  purpose  of  enabling 

the  grantee  to  operate  the  road  for  private  purposes  is  invalid.    Osborne 

t.  Fanning  (N.  Y.).    262. 


smxxs. 

Employees  of  railroad  company  that  is  in  the  hands  of  a  receiver  may 
abandon  the  employment  and  by  i>erBuasion  or  argument  induce  other 
employees  to  do  the  same;  but  threats  or  violence  will  be  contempt  of 
court  and  punishable  as  such.    United  States  d.  Kane  (U.  S.  C.  C).   608. 

Persons  jointly  engaged  in,  are  responsible  for  the  acts  of  each  other,  even 
though  one  of  tbe  party  goes  a  step  beyond  the  balance  of  the  party  and 
does  acts  which  the  balance  themselves  do  not  perform.  United  States 
o.  Kane  (U.  S.  C.  C.)     608. 

Belations  of  railway  strikers  and  leoeiTers.    618  n» 

8UBBCEIPTI0V. 

Conditional.    25  n. 

Preliminary  to  capital  stock  of  proposed  railroad  company  by  one  ^bo  died 
before  the  incorporation  without  having  signed  Uie  articles  of  association 
does  not  bind  his  estate.    Sedalia,  W.  &  S.  R.  Co.  «.  Wilkerson  (Mo.).  78. 

Kevocation.  Death  of  subscriber  before  delivery  and  acceptance  of  subscrip- 
tion hM  to  be  a  revocation  thereof.    Wallace  v,  Townsend  (Ohio).    20. 

Kevocation.  Offer  in  writing  to  subscriber  for  stock  of  railroad  company 
conditioned  upon  the  constmction  of  its  road  along  its  designated  route 
is  revocable  at  option  of  party  making  such  offer  at  any  time  before  its 
delivery  to  and  acceptance  by  such  company.  Wallace  o.  Townsend 
(Ohio).    20. 

SUPPLIES. 

Action  for  supplies  famished.    Kelease.    298  n. 

Equitable  lien  for  supplies  furnished.  Payment  out  of  earnings  of  road.  298  n. 

Payment  by  receiver  of  claims  for  supphes.    294  n. 

SUBVET. 

Unauthorized  preliminary  BOXYey  confers  no  rights  as  to  location  of  road. 
158  n. 

TAZATIOV. 

Action  of  debt  to  recover.    Valid  tax  must  be  established.    584  n. 

District  or  portion  of  county  voting  a  railway  tax  hsld  to  be  a  stockholder  in 
the  company,  with  a  ri^ht  to  participate  in  the  selection  of  its  officers  and 
a  right  to  receive  dividends  declared.  Ereiger  v.  Shelby  R  Co.  (KjX 
528. 

Exemption  of  railroad  lands.    When  term  begins.    584  n. 

Northern  Pacific  lands  exempt  from  State  or  Territorial  taxation  until  pay- 
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tnent  of  the  co^ts  of  their  rnxmy,  Mlection,  and  oonyeyance  has  been 
made.    Northern  P.  R  Co.  v.  Traill  County  (U.  S.  8.  C).    864. 

Northern  Pacific  R  Co.  has  no  equitable  interest  in  lands  granted  to  it  by 
reason  of  completing  its  road  and  thus  earning  the  granted  lands  while 
It  is  subject  to  State  or  Territorial  taxation,  before  payment  for  their  sur- 
vey, etc.,  has  been  made  to  the  United  States.  Northern  P.  R  Co.  «. 
Traill  County  (U.  8.  S.  C).    864. 

Fart  of  railway  bridge  across  Mississippi  River  from  Henderson  County  to 
Burlington  within  the  jurisdiction  of  Illinois  held  assessable  as  railroad 
track  by  the  State  Board  of  Equalization  and  not  assessable  by  township 
or  county  assessors.    Anderson  v.  Chicago,  B.  &  C{.  R  Co.  (111.).    522. 

Questions  wnether  a  State  has  power  to  tax  franchises  of  a  corporatian 
derived  from  acts  of  Congress  and  property  used  in  connection  there- 
with, and  whether  a  statute  of  California  taxing  the  road  of  the  SouUiem 
P.  R.  Co.  without  deductine  its  mortga^  incumbrances  is  repugnant  to 
the  XlVth  Amendment  of  &e  Constitution,  are  questions  arising  under 
the  constitution  and  laws  of  the  U.  S.,  which,  when  properly  raued  in  a 
suit  at  law  or  in  e<}uity  of  a  civil  nature  pending  in  a  State  court,  autho- 
rize its  removal  into  a  circuit  court  of  the  United  States;  and  this 
although  other  issues  not  federal  are  raised  by  the  pleadings  in  the  case. 
Southern  P.  R  Co.  «.  California  (U.  S.  S.  C).    626. 

Railroad  corporation  held  entitled  to  interest  on  the  sum  abated  from  the  tax 
assessed  against  it,  payment  of  which  is  made  under  protest.  Boston  & 
M.  R  Co.  V.  State  (N.  H.).    588. 

Reassessment.  When  there  has  been  a  failure  to  list  property  for  taxation 
because  of  a  judicial  decision  that  such  property  was  not  subject  to  taxa- 
tion, the  fact  that  it  subsequently  decided  that  the  law  was  misinter- 
preted will  not  authorize  the  collection  of  taxes  upon  the  property  for  the 
period  during  which  the  law  as  announced  and  understood  did  not 
require  such  property  to  be  listed  for  taxation.  Franklin  Co.  Court «. 
Louisville,  N.  A.  &  C.  R  Co.  (Ky.).    685. 

School  taxes  on  railroad  property  under  Missouri  statutes.    689  n. 

Scrip  or  city  warrants  issued  to  aid  railway  company  in  procuring  station 
grounds  held  ultra  vires  and  not  receivable  in  payment  of  taxes  due  the 
city  by  the  company.  City  of  Cleburne  v.  Gulf,  C.  &  S.  F.  R  Co.  (Tex.). 
180. 

Suit  by  State  against  railroad  company  to  recover  taxes  is  a  civil  suit  within 
the  meaning  of  the  Removal  Act  Southern  P.  R  Co.  v.  California  (U.  S. 
S.  C).    626. 


TSVDXB. 

Obligation  of  contractor  to  tender  coal  under  his  oontnct  considered.    Bal- 
-  timore  &  O.  R  Co.  «.  Brydon  (Md.).    887. 


TBBiciinrs. 

Authority  to  fix  in  Chicago  includes  eveiy  part  of  Ohicaflo.  Chicago  A 
N.  W.  R  Co.  9.  Chicago  &  B.  R  Co.  (DLJ.    16a 

TITU. 

Agency,  ownership,  and  partnership  can  be  proved  by  general  reputation. 
Central  R  &  B.  Co.  t^.  Smith  (Ala.)."   26. 

Joint  ownership  or  partnership  with  a  third  person:  acts  and  declarations 
of  a  party  in  possession  of  proi>erty  held  inadmissible  to  prove.  Cen- 
tral R  &  B.  Co.  V.  Smith  (Ala.).    26. 
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To  land  in  right  of  way  held  vested  in  company  by  two  years'  occupancy. 

Carolina  K.  Co.  v.  McCaskill  (N.  C).    88. 
Vested  in  company  under  statute,  even  where  company  did  not  use  all  the 

land  conveyed  to  it  by  the  statute.    Carolina  R  Co.  t.  McCaskill  (N.  C.)- 

88. 


TOBTS. 

Independent  contractors'  torts:  employer  not  liable  for.  Murtfeldt  v.  New 
York,  W.  B.  &  B.  B.  Co.  (N.  Y.).    144. 

Joifit  wrongdoers  held  jointly  ana  severally  responsible  for   their  torts. 
United  Btata^ «.  Kane  (U.  8.  C.  C).    G08. 
'  Liability  of  corporations  acting  ultra  vires  for  torts  of  its  agents.    87  n. 

liiability  of  wrong-doer  for  natural  consequences  pf  wrongful  act.  Interven- 
tion of  new  cause  when  connection  is  broken.    888  n. 

0€  independent  contractor:  liabilit;^  of  company  for.    147  n. 

Ultra  ifiree  business:  torts  conmiitted  by  agents  employed  io.  Company 
lUble.    Central  R.  &  B.  Co.  v.  Smith  (Ala.).    25. 

TSACX. 

Mandamtti  lies  to  compel  a  railroad  company  to  relay.    961  fk 

TBAnrs. 

Companjr  not  obliged  to  ^un  trains  to  a  particular  spot  in  a  town  by  charter 
provisions  requiring  it  to  run  **  to*'  and  "  from'^^a  town.  People  «.  Louis- 
viHe  &  N.  R.  Co.  (Dt.).    285. 

Contract  to  run  tridns  to  a  depot  is  not  specifically  enforceable,  since  there  is 
an  adequate  remedy  by  action  for  a  breach  of  such  contract.    240  n. 

Purehaser  of  railread  company's  property  at  foreclosure  sale  held  not  bound 
by  a  contiact  that  It  woiHd  run  its  trains  to  a  particular  station,  especially 
as  the  purohaser  had  no  notice  of  the.  agreement  as  to  running  to  the 
depet    People  t.  Louisville  &  N.  R.  Co.  (111.).    285. 

TBX8PAS8BB8. 

Action  for  damages  for  injuries  to  child  while  playing  on  turn-table.  Duty 
of  defendant.    Custom  of  other  roads.    854  n. 

Child  wandered  to  a  station,  entered  a  railway  train,  was  carrried  to  another 
station,  discovered  by  conductor  and  put  off  without  any  attendant,  and 
killed  while  walking  back  on  the  track  to  his  home  by  an  engine  whose 
driver  could  easily  nave  stopped,  as  he  was  moving  slowly  up  a  grade. 
Held,  that  although  the  company  was  not  in  fault  in  allowing  the  child  to 
enter  the  train,  yet  the  condueter  should  have  taken  care  of  it,  consider- 
ing that  it  was  but^seven  years  of  age,  and  that  the  other  circumstances 
entering  into  the  accident  made  the  company  liable.  Indianapolis,  P.  & 
C.  R  Co.  9.  Pilzer  (Ind.).    818. 

Contractors  permitted  to  enter  upon  and  waste  soil  adjacent  to  right  of  way 
without  objeetion.  MM,  that  a  court  of  equity  may  refuse  to  award 
damages  therefor.  Murtfeldt  «.  New  York,  W.  8.  &  B.  R.  Co.  (N.  Y.), 
144. 

Duty  of  company  to.    550  n. 

Duty  of  company  to  person  unlawfully  on  track.  Chicago  &  B.  I.  R.  Co.  «. 
Hedges  (Ind.).    ObO. 

Baty  of  engineer  on  discovering  persom  on  the  track  in  a  helpless  condition. 
857  Ik 
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Engineer  not  bound  to  watch  for.    Contrlbatoiy  n^llgence  of  eleven-year-old 

boy.    855  n. 
Engineer  who  sees  person  in  an  exposed  position  in  time  to  avoid  injury  by 

reasonable  care  is  bound  to  do  so.    Rine  v,  Chicago  &  A.  B.  Co.  (Mo.). 

545. 
On  track :  duty  of  company  towards.     Rine  v.  Chicago  &  A.  R.  Co.  (Mo.). 

545. 
On  track.    Injury  to  intoxicated  trespasser.    856  n. 
Railroad  company  is  under  no  obligation  to  locate  its  tracks  and  adjust  the 

running  of  its  trains  with  reference  to  the  safety  of  persons  unlawfully  on 

its  right  of  way.    Nolan  v.  New  York  &  N.  H.  R.  Co.  (Conn.).    342. 
Some  damages  must  be  shown  in  order  to  entitle  plaintiff  to  a  judgment. 

Murtfeldt  v.  New  York,  W.  8.  &  B.  R.  Co.  (N.  Y.).    144 
Trespassers   on  track  injured  by  encine  running  without  ringing  bell  or 

sounding  whistle  and  at  a  rate  of  spe^  forbidden  by  ordinance  of  the 

city  cannot  recover.    549  n. 

TBIT8T8. 

Majority  of  stockholders  occupy  a  fiduciary  relation  towaids  minority. 
Ervin  v,  Oregon  R.  &  N.  Co.  (U.  B.  C.  C.  N,  Y.).    2. 

Those  whose  property  has  been  misapplied  by  an  agent  or  fiduciary  may  fol- 
low it  into  any  form  into  which  it  has  been  converted, ;^and  impress  it  with 
a  trust  whereveil  its  identity  can  be  traced;  or  at  their  election  they  may 
recover  the  value  of  the  property  in  any  form  into  which  it  has  been  trans- 
muted.   Ervin  v.  Oregon  R  &"N.  Co.  (U.  S.  C.  C.  N.  Y.).    2. 

TITBH-TABLS. 
Liability  of  company  for  injury  to  child  while  playing  upon.    548  n. 

ULTBA  YIBEB. 

Corporation  engaging  in  ttUra  vires  business  hM  liable  for  torts  of  agents  com- 
mitted in  the  course  of  their  employment  in  said  business.  Central  R.  A 
B.  Co.  9.  Smith  (Ala.).    25. 

Rights  of  minority  shareholders  as  to  acts  which  are.    14  n. 

« 

VEBDICT. 

Answers  to  interrogatories  may  control  general  verdict  when  there  is  a 
material  conflict  between  the  answers  and  the  verdict.  Chicago  &  £.  1. 
R.  Co.  V.  Hedges  (Ind.).    560. 

Findings  in  answer  to  special  interrogatories  must  state  specific  facts,  not  con- 
clusions of  law.     550  n. 

Including  of  interest  on  damages  awarded  Tieid  not  a  material  objection  when 
the  verdict  does  not  appear  to  be  excessive.'  Kendrick  o.  Towle  (Mich.). 
478.       • 

Set  aside  for  error  of  jury  in  finding  verdict  upon  the  evidence.  Lanning  «. 
Chicago,  B.  &.  Q.  R.  Co.  (Iowa).    498. 

Special :  must  be  limited  to  facta,  the  application  of  the  law  being  for  the 
court.    864  n. 

Submission  of  special  interrogatories  to  jury.    569  n. 

WAIVEB. 

Facts  considered  and  landowner  held  not  to  have  waived  security  to  which  he 
was  entitled.    Smith  v.  New  York  &  N.  £.  R  Co.  (Mass.).    205. 
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Landowner  does  nol  waiTe  damages  by  permitting  construction  of  road. 
91  n. 

'WABEE0U8BM1V. 

See  Ck>iaffON  Cabbixb. 

Beginning  of  liability  of.    400  n. 

Degree  of  care  required  from.    409  ». 

Liaoility  only  for  loes  occasioned  by  want  of  care  and  skill.  But  he  may  re- 
stnct  his  liability  by  contract,  except  as  to  a  loss  occurring  through  lus 
fraud.    Gashweiler  «.  Wabash,  etc.,  R.  Co.  (Mo.).    408. 

WATSBS. 

Accumulation  of  drift  about  a  railway  bridge  endangering  navigation.  Lia- 
bility of  company.    281  n. 

Broken  bridge  in  navigable  river.    Removal  of  debris,    286  n. 

Constructing  track  so  as  to  back  water  on  plaintiff's  premises.    281  n. 

Erection  of  bridge  obstructing  navigation  pn  river.  Subsequent  grant  of 
authority.    Recovery  of  damages  accruing  prior  to  grant.    282  n. 

Grant  of  wav  across  stream  includes  rieht  to  build  bridge.    114  n. 

Healy  Slough  held  navigable  water.    289  n. 

Instructions  and  evidence  in  action  for  damages  by  overflow  of  waters.  279  91^ 

Liability  for  diverting  natural  stream.    279  n. 

Measure  of  damages  for  overflowing  highway  and  preventing  plaintiff's  chil- 
dren from  walkine  to  school.    §80  n. 

Overflow  of  lands.  Measure  of  damage  where  injury  does  not  appear  to  be 
permanent.    Remedies.    279  n. 

Railway  company  has  no  riffht  to  take  water  from  a  mill-pond  so  as  to  inter- 
fere with  the  running  of  mills,  unless  it  has  acquired  such  a  right  by  emi- 
nent domain.    Pennsylvania  R.  Co.  v.  Miller  (Fa.).    282. 

Right  of  railway  company  to  build  a  bridge  over  a  navigable  stream  in  Cali- 
fornia.   281  n. 

woxos. 

Deviation  construed  in  statute.    Murphy  sl  Kingston  &  P.  R  Co.  (Ont.). 

179. 
Specifications  as  to  measurements  in  cuts  or  pits :  meaning  of  the  word 

"  usually"  hi.    €kdveston,  etc.,  R  Co.  e.  Henry  (Tex.).    206. 

WBIT  07  EBEOB. 

On  case  submitted  to  judge  of  circuit  court  as  referee.  Only  question  is 
whether  there  is  any  error  ,of  law  in  Judgment  rendered  by  the  court 
won  the  factb  found  by  the  referee.    Paine  «.  Central  V.  R  Co.  (U.  S.). 
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